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IN  MEMORIAM. 


DEATH  OF  FRANKLIN  L.  GILSON. 

On  tho  20th  day  of  Septomber,  1892,  Hugh  Kyan,  Es- 
quire, addressed  the  court  as  follows: 

May  it  please  the  Court:—  The  Milwaukee  bar  has  assigned  to  me  the 
melancholy  doty  of  making  formal  announcement  to  this  court  of  the 
death  of  the  Honorable  Franklin  Im  Gilson,  late  judge  of  the  Su- 
perior court  of  Milwaukee  county,  who  departed  this  life  at  the  city  of 
Milwaukee  on  the  7th  day  of  June  last,  and  of  presenting  to  you  the  me- 
morial of  his  life  and  services  adopted  by  the  bar  association,  and  asking 
that  it  be  entered  of  record. 

With  your  permission  I  will  read  the  memorial 

Memorial  of  the  MUtcaukee  Bar, 

**  Franklin  L.  Gilbon,  Judge  of  the  Superior  court  of  Milwaukee 
oounty,  died  at  Milwaukee,  June  7th,  1892. 

**  He  was  born  at  Middlefield,  Ohio,  on  the  22d  day  of  October,  1840. 
He  received  a  collegiate  education,  first  at  Hiram  College,  Ohio,  then 
presided  over  by  James  A.  Garfield,  and  later  at  Oberlin  College,  Ohio. 

**  He  removed  to  Wisconsin  in  187Q,  and  began  the  study  of  law  under 
the  supervision  of  his  uncle,  Judge  L.  F.  Frisbt,  who  was  then  practicing 
at  West  Bend,  Wisconsin. 

**  He  was  admitted  to  the  bar  in  1872,  and  shortly  after  opened  an  of- 
fice at  Ellsworth,  Pierce  county,  Wisconsin.  He  was  elected  district 
attorney  of  Pierce  county  in  1874,  and  was  re-elected  in  1876.  He  repre- 
Bexxted  his  district  in  the  state  assembly  in  1881,  was  re-elected  in  1882, 
and  at  that  session  was  nominated  by  the  Republican  party  for,  and 
elected  as,  speaker. 

"  He  located  at  Milwaukee  in  1888,  associating  himself  in  partnership 
with  his  uncle,  L.  F.  Frisby,  who  was  then  Attorney  General  of  thestata 
In  1886  EUigene  8.  Elliott  was  admitted  to  the  firm,  and  the  business  was 
continued  under  the  firm  name  of  Frisby,  Gilson  &  Elliott 

«*  On  the  1st  day  of  March,  1890,  having  been  appointed  to  fill  the  va- 
aaacy  caused  by  the  resignation  of  Judge  Georob  H.  Noyes^  he  assumed 
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the  duties  of  judge  of  the  Superior  court  of  Milwaukee  county,  and 
continued  in  the  active  discharge  of  his  trust  until  his  death.  He  called 
the  calendar  for  the  June  term  of  his  court  on  Monday  morning,  June 
6th,  but,  while  yet  the  following  day  was  young,  he  was  himself  sum- 
moned before  the  bar  of  the  Supreme  and  Inscrutable  Judge. 

"  Within  such  narrow  bounds  are  compassed  the  meagre  records  of 
this  lawyer's  life ;  records  that  may  be  still  further  condensed  into  four 
words :  Birth,  Work,  Success,  Death.  These  tell  the  story  of  his  career, 
but  they  fail  to  show  the  delicate  lines  that  constitute  the  light  and 
shade  of  his  individuality,  nor  do  they  adequately  represent  the  affec- 
tionate regard  and  profound  esteem  that  were  inspired  by  the  royal  at- 
tributes of  his  character.  Of  such  attributes  there  can  be  no  photograph ; 
the  traits  by  which  we  recognize  a  manly  man  are  beyond  the  limits  of 
the  limner's  art,  nor  can  human  skill  devise  a  mirror  that  will  do  more 
than  indistinctly  reflect  the  outlines  of  the  portrait  In  so  far,  however, 
as  words  can  indicate  those  qualities  of  mind  and  heart  that  made  him 
eminent,  let  this  memorial  of  his  brethren  at  the  bar  be  admitted  in 
evidenca 

**  Hardly  twenty-eight  months  have  passed  since  Franeun  Ia  Gilson 
was  invested  with  judicial  honors.  If,  when  he  ascended  the  bench,  there 
were  some  who  doubted  whether  the  successful  advocate  could  safely 
exchange  the  gown  of  the  barrister  for  the  ermine  of  the  judge,  such 
doubts  were  speedily  removed  Fully  conscious  of  the  responsibilitieB 
of  his  high  function,  and  sensible,  as  well,  of  the  fallibility  of  human 
judgment  and  of  the  limitations  upon  his  own  strength,  he  entered  upon 
the  administration  of  his  trust  modestly,  but  with  a  confidence  bom 
of  a  determination  to  do  what  was  right  as  Qod  gave  him  vision  to  see 
the  right  That  he  had  a  laudable  ambition  to  be  numbered  among  the 
great  jurists  who  have  added  luster  to  the  history  of  the  bar,  is,  doubt- 
less, true ;  but  this  ambition  was  entirely  subordinate  to  the  higher  and 
nobler  aim  of  taking  rank  as  an  upright,  impartial,  and  incorruptible 
judge. 

**  That  he  was  successful  in  this,  we,  his  brethren  at  the  bar,  attest 
He  held  the  scales  of  justice  with  a  steady  hand,  uninfluenced  either  by 
prejudice  or  fear,  by  favor  or  affection ;  mindful  only  of  the  law,  of 
which  he  was  &  zealous  student,  yet  never  regardless  of  that  equity 
which  supplieth  those  things  of  which  the  law  is  deficient  As  a  trial 
judge,  he  was  invariably  urbane  in  his  treatment,  both  of  counsel  and 
of  witnesses,  and  had  the  happy  faculty  of  impressing  the  same  courteous 
demeanor  upon  all  with  whom  he  came  in  contact 

*<His  anxiety  to  be  right  caused  him  to  be  more  than  ordinarily  cau- 
tious in  determining;  hence  he  rarely  abridged  the  time  which  counsel 
asked  for  argument    If  in  this  he  seemed  to  give  greater  latitude  than 
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was  pleasing  to  the  impatient  advocate,  he  had  his  reward,  for  his  jud]^- 
ments  were  seldom  reversed;  but,  notwithstanding  this  deliberation, 
such  was  his  diligence  that  the  records  of  his  court  bear  witness  to  the 
fact  that  the  number  of  causes  disposed  of  during  his  incumbency  is 
considerably  above  the  average. 

''Thus,  as  a  judge^  he  amply  met  the  requirements  of  the  ancient  law- 
giver, in  that  he  heard  courteously,  answered  wisely,  considered  soberly, 
and  decided  impartially. 

*'  But)  not  alone  to  his  eminent  merits  as  a  lawyer  and  judge  do  we,  his 
associates  and  brethren,  render  tribute.  Higher  than  the  sagacity  of  the 
lawyer,  greater  even  than  the  wisdom  of  the  judge,  was  the  manhood  of 
the  roan.  Sincerely  trusting,  as  we  know  he  did,  in  a  Divine  and 
Omnipotent  Providence,  he  believed,  as  well,  that  humanity  was  mainly 
responsible  for  its  own  happiness,  and  that  no  individual  had  a  right  to 
shirk  his  share  in  its  promotion.  He  believed  that  the  world  was  too 
dark  to  permit  wanton  waste  of  a  single  ray  of  sunshine,  and,  so  belieT- 
ing;  his  great  heart  throbbed  in  sympathy  with  his  kind.  Nothing 
pleased  him  more  than  to  pick  up  some  gnarled  and  crooked  specimen 
of  humanity,  and  try,  with  kindly  words  and  cheery  smile,  to  straighten 
it  out 

''Thus,  surrounding  as  with  a  halo  of  glory  his  erudition  and  his  in- 
t^rity,  was  a  magnetism  of  manner,  combined  with  a  human  sympathy 
and  a  loyalty  of  disposition,  that  speedily  converted  acquaintance  into 
friendsliip,  and  made  that  friendship  eternal  It  was  impossible  for  him 
to  deceive  a  friend  or  betray  a  trust 

**  Not  a  lawyer  practiced  before  his  bar  that  did  not  know  he  had  in 
the  presiding  judge  a  personal  friend.  Not  a  suitor  left  his  presence  who 
did  not  feel,  even  though  he  had  lost  his  case,  that  he  was  enriched  by 
knowing  such  a  man. 

"To  a  mind  ennobled  by  such  generous  qualities  he  added  an  exquisite 
taste  for  the  beautiful  His  reading  was  vast  and  varied,  and  his 
knowledge  of  English  poetry  was  remarkable.  His  memory  was  a  con- 
servatory in  which  he  treasured  the  choicest  flowers  of  literature. 

**We  were  his  friends,  but  the  companions  in  whose  society  he  in- 
dulged the  most,  and  with  whom  he  found  his  chief  delight,  were  sought 
in  the  privacy  of  his  own  room,  and  talked  to  him  with  winged  words 
through  sealed  lips. 

"  Franklin  L.  Gilson  is  dead ;  wrested  from  life,  while  yet  his  hon- 
ors clustered,  in  obedience  to  a  divine  decree  from  which  there  is  no  ap- 
peal. He  was  happy  in  his  life,  happier  yet  in  his  death,  and  most  happy 
in  a  spotlesB  character  and  an  unblemished  reputation.  If  he  had  faults, 
they  were  manly  faults,  such  as  only  generous  natures  know ;  but  the 
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world  was  better  for  his  living,  for  his  presence  was  a  benediction,  as  his 
example  Is  an  inspiration  to  noble  aims  and  high  and  honorable  ambi- 
tions, 

«  Eugene  &  Eluott, 
•*F.  C.  Winkler, 
«*HuGH  Ryan, 
"Henry  J.  iTTT.T.TT.ieA, 
"W.J.  Turner." 
Snch,  may  it  please  your  Honors,  is  the  noble  tribute  paid  to  the  mem- 
ory of  the  lamented  dead  by  his  brethren  of  the  Milwaukee  bar,  those 
who  practiced  in  his  court,  who  had  known  him  at  the  bar,  who  were 
the  friends  and  associates  of  his  daily  life,  and  are  thus  peculiarly  quali- 
fied to  speak  with  knowledge  as  well  as  affection  of  the  man  and  the 
judge,  of  his  life  and  his  work.    Words  of  mine  can  give  no  added 
weight  to  so  honorable  a  testimonial  from  so  high  and  authoritailTe  a 
source,  and  yet  I  crave  your  indulgent  permission  to  speak  briefly  on  my 
own  behalf  of  the  judge  and  man  whom  I  honored  and  loved.    Indis- 
criminate eulogy  is  but  an  indignity  to  the  memory  of  the  dead ;  the 
reckless  use  of  laudatory  adjectives  is  poor  proof  of  affection  or  respect; 
and  so  in  all  I  say  I  shall  endeavor  to  confine  myself  scrupulously  to  the 
limits  of  that  truth  and  justice  which  were  so  dear  to  him  of  whom  I 
speak. 

Judge  OiLSON  was  a  well-read  lawyer ;  he  had  read  more  law  than  the 
average  lawyer  or  the  average  judge  of  his  years  and  experience,  and 
yet  I  do  not  think  he  could  with  strict  accuracy  be  said  to  have  been 
profoundly  learned.  He  was  a  genuine  lover  of  books  and  a  tireless 
reader,  but  he  was  omnivorous,  and  his  reading  covered  almost  every 
field  of  knowledge  and  literature,  while  his  literary  tastes  led  him  more 
without  than  within  the  field  of  legal  research.  As  soon  as  he  received 
his  appointment  to  the  bench,  he  began  to  devote  himself  more  than  he 
had  theretofore  done  to  professional  reading,  and  this  he  continued  up 
to  the  day  of  his  death,  moved  perhaps  partly  by  pride,  but  more  by  that 
fine  conscientiousness  which  was  always  at  once  the  inspiration  and 
guide  of  his  life.  He  possessed  a  wonderful  memory  and  an  equally  re- 
markable power  of  mental  digestion  and  assimilation,  the  result  of  which 
was  that  what  he  read  was  of  greater  service  to  him  and  more  increased 
his  store  of  available  knowledge  than  the  more  extensive  reading  of 
men  less  gifted  in  those  particulara  When,  however,  close  or  difficult 
questions  of  law  were  submitted  to  him  for  decision,  it  was  not  his  habit 
wholly  to  rely  upon  his  acquired  knowledge,  but  he  sought  diligently 
for  light  and  authority  wherever  they  were  to  be  found. 

Still,  without  underestimating  his  learning,  I  think  he  owed  his  un- 
doubted sixccesB  as  a  judge  more  largely  to  the  bounteous  gift  of  nature 
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than  to  the  acquisitions  of  laborious  study.  It  would  perhaps  not  be 
wholly  inaccurate  to  say  that  acceptable  judges,  like  poets,  are  bom,  not 
made.  It  goes  without  saying  that  no  man  can  fit  himself  for  the  bench 
without  much  study  and  severe  mental  training;  but  there  are  peculiar 
and  important  qualifications  indispensable  to  the  ideal  judge,  beyond 
mere  integrity  of  character,  which  no  amount  of  study  or  learning  can 
supply  and,  lacking  which,  a  man  must  lack  completeness  as  a  judga 
With  these  God-given  attributes  Judge  Gilson  was  richly  and  rarely 
endowed. 

EUs  character,  his  whole  mAral  organization  had  the  grandeur  of  per- 
fect simplicity,  and  the  simplicity  of  true  grandeur.  I  never  knew 
a  manlier,  sweeter  disposition,  a  nature  more  permeated  by  the  broad- 
est charity,  a  sunnier  temper.  Tet  his  was  not  the  careless  good  nature 
of  irresponsibility  or  indifference.  He  had  infinite  compassion  and 
patience  for  the  frailties  inseparable  from  our  imperfect  human  nature ; 
but  he  had  no  mercy  for  deliberate  dishonesty  or  palpable  corruption. 
Honor  was  his  idoL  He  had,  as  Burke  expresses  it,  **  that  chastity  of 
honor  which  feels  a  stain  like  a  wound.^  Falsehood,  spoken  or  acted, 
great  or  small,  was  abhorrent  to  his  nature.  Justice  and  truth  were 
the  breath  of  his  nostrila  The  mere  possibility  of  tampering  with  dis- 
honor, judicially  or  individually,  could  never  have  even  occurred  to 
him.  He  was  singularly  fair-minded  and  candid,  and  deeply  imbued 
with  the  broad  and  wholesome  spirit  of  equity ;  and  it  is  no  exa^era- 
tion  to  say  that  he  was  absolutely  without  prejudice. 

His  intellect  was  keen,  incisive,  and  smalytic,  and  he  readily  separated 
the  grain  from  the  chaff  in  weighing  evidence  or  argument  His  con- 
trolling ambition  was  not  to  be  popular,  but  to  be  right  A  man  of 
quick  mental  processes  and  strong  opinions,  he  always  welcomed  ex- 
haustive argument  of  doubtful  questions,  and  had  a  true  appreciation  of 
the  value  and  usefulness  of  forensic  conflict  so  that  no  lawyer  making 
an  argument  before  him  in  good  faith  ever  had  cause  to  complain  of  in-* 
attention  or  lack  of  interest  on  the  part  of  the  court  Never  unmindful 
of  the  dignity  of  his  high  office,  he  was  always  urbane  and  courteous  . 
to  all  men,  and  especially  so  to  the  lawyers  practicing  at  the  bar  of  his 
court 

His  charges  to  juries  were  masterpieces  of  accuracy,  clearness,  impar- 
tiality, and  brevity.  To  admit  that  he  sometimes  erred  in  judgment  is 
only  to  admit  that  he  was  human,  but  his  judgments  were  never  sum- 
mary or  impulsiva  He  was  industrious  and  painstaking  in  all  things, 
and  his  errors  were  remarkably  few,  considering  the  shortness  of  his 
jvdicial  experience. 

No  man  ever  donned  the  judicial  ermine  with  a  deeper  reverence  for 
his  office,  a  graver  appreciation  of  its  high  responsibility,  or  a  more 
o 


Digitized  by 


Google 


xxxiv       SUPKEME  COUET  OF  WISCONSIN.  [82 

Death  of  Franklitt  L.  Gilson. 

humble  spirit,  than  Judge  GiusON.  Writing  immediately  after  his  ap- 
pointment to  one  of  his  oldest  and  dearest  friends,  he  said : 

**  1  have  always  loved  justice.  I  believe  that  I  shall  dispense  it  I 
have  alv^ays  tried  to  be  candid  I  know  that  a  judge  can  wear  no 
brighter  jewel.  I  have  some  desire  of  approbation.  To  gain  it  a  judi- 
cial officer  must  know  but  the  highway  of  honor  and  uprightness.  It 
is  the  lot  of  a  judge  to  be  a  little  lonely,  and  I  love  fellowship ;  but  the 
calm  of  peace  is  better  than  the  storms  of  war.  I  shall  try  to  be  the 
judge  for  the  lowly  as  well  as  for  the  exalted,  and  am  hoping  that  pa- 
tience and  understanding  may  abide  with  ma  I  wanted  to  be  appointed. 
Now  that  I  have  the  office  I  am  beginning  to  doubt  myself  and  my  ca- 
pabilities. However,  there  is  but  one  thing  to  do  in  this  world,  and  that 
is  to  march  up  to  your  task,  do  it  as  well  as  you  can,  and  leave  tlie  re^t 
to  Providence." 

These  words,  poured  out  from  the  fulness  of  his  spirit  to  his  closest 
friend,  have  a  force  and  eloquence  they  might  lack  had  they  been  written 
for  publication.  And  from  many  a  lon^  and  serious  talk  he  had  witli 
me  during  the  period  intermediate  between  his  appointment  and  his  en- 
tering upon  the  active  discharge  of  his  trusty  I  know  with  what  a  lowly, 
reverent,  faithful  heart  lie  approached  his  duties,  and  with  what  firm 
determination  and  intense  desire  to  always  do  tlie  right  as  it  should  be 
given  him  to  see  the  right 

Judge  Gn^ON's  judicial  career  was  brief,  covering  barely  twenty-seven 
months.  It  was  too  short  to  admit  of  his  becoming  widely <renowned  as 
a  judge,  or  great  as  the  world  reckons  greatness.  But,  short  as  it  was, 
he  made  in  the  time  vouchsafed  him  a  most  honorable  and  creditable 
record ;  short  as  it  was,  it  demonstrated  his  preeminent  fitness  for  judi- 
cial position  and  gave  forth  generous  promise  of  the  yet  higher  judicial 
reputation  which  riper  years  and  experience  would  have  brought  him 
had  he  been  spared  to  continue  his  work.  I  never  saw  him  on  the  bench 
without  recalling  that  sentence  in  my  father's  address  to  the  law  class : 
*'  The  light  of  God's  eternal  truth  and  justice  shines  on  the  head  of  the 
just  judge  and  makes  it  visibly  glorious." 

So  much  of  the  judge.  A  few  words  of  the  man  who  was  yet  greater 
than  the  judga  His  character  was  at  once  grand  and  most  lovabla  He 
was  a  man  of  lofty  ideals,  and  one  whose  ideals  were  not  mere  shadowy 
ghosts,  but  wei*e  the  guides  and  mentors  of  his  daily  life.  His  soul  and 
life  were  clean  and  white.  His  heart  was  as  deep  as  human  love ;  he  was 
as  broad  as  humanity.  He  was  essentially  a  manly  man  in  all  his  char- 
acteristics, but  he  was  overflowing  with  a  ready,  practical  sympathy  for 
all  who  suffered.  Technically  speaking  he  would  not  have  been  called  a 
religious  man,  as  he  had  little  love  for  the  outward  and  visible  signs  and 
observances  of  conventional  religion;  but  reverence  and  loyalty  were 
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twin  foandation  stones  of  his  character,  and  he  was  loyal  to  his  Qod  as  he 
was  loyal  to  his  country,  to  his  friends,  and  to  humanity.  He  was  with- 
out the  possibility  of  envy«  hatred,  malice,  or  uncharitable^ess  of  any 
sort  He  was,  as  Fields  said  of  Longfellow,  *'  the  best  of  Christians  with- 
out knowing  if 

It  has  been  well  said  that  the  boy  is  father  to  the  man ;  and  as  illus- 
trative of  the  bent  of  his  mind  and  character  from  boyhood  to  the  end. 
I  beg  leave  to  read  some  verses  written  by  him  at  an  e^rly  age,  when  he 
was  a  mere  schoolboy : 

**Be  your  thoughts  like  golden  trumpets 

Ringing  high  — 
Like  a  flash  of  molten  sunshine 

From  the  sky.  , 

For  the  trumpet  calls  to  glory 
Till  the  heart  is  all  aflame. 
And  the  sunlight  exists  its  richness 
*Bound  the  path  that  leads  to  fama 

Let  your  deeds  be  always  fearless, 

Always  true ; 
Never  halt  when  Freedom's  phalanx  • 

Summons  you. 
Thought  will  point  to  something  higher. 
But  the  deed  will  clear  the  way ; 
Thought  will  show  the  beauteous  morning, 
But  the  deed  will  make  the  day.*' 

These  lines  show  the  true  metal  of  the  boy,  and  the  riper  experience 
of  manhood  only  purified  it  and  made  it  brighter. 

He  had  ingrained  in  his  nature  a  deep  vein  of  poetry.  Indeed  he  was 
himself  a  poet,  though  the  verses  he  wrote  were  few.  And  I  believe 
that  this  poetic  vein,  so  far  from  being  a  sign  or  source  of  weakness, 
made  him  both  a  better  man  and  better  judge  than  he  had  been  without 
it.  It  saved  him  from  the  hardening  effect  of  life's  experiences  and  dis- 
ai^K>inbnents ;  it  preserved  the  freshness  of  his  heart,  the  quickness  of 
his  sympathy;  and  intensified  his  humanity. 

Judge  Gilson  never  married,  but  he  dearly  loved  little  children,  and 
they  repaid  him  with  that  tribute  of  instinctive  trust  and  affection  which 
children  always  render  to  a  strong,  tender,  true-hearted  man. 

In  person  he  was  gifted  with  manly  beauty  of  a  high  order,  and  a 
t»trong  magnetism  which  added  much  to  his  attractiveness  and  his  influ- 
PDoe  over  his  fellows.  He  was  a  man  of  many  and  strong  friendships. 
^iven  to  overestimating  the  virtues  and  gifts  of  his  friends,  and  making 
excuses  for  the  sliortcomings  of  the  rest  of  tlie  world.  Hb  convictions 
on  all  subjects  were  strong  and  deep,  and  he  was  always  ready  to  defend 
them  fearlessly,  having  a  natural  love  of  argument  and  mannerly  con- 
tention.   Before  he  went  upon  the  bench  he  was  an  ardent  and  active 
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politician  and  an  orator  of  much  power,  ready  and  able  at  all  tiroes  to 
strike  sledge-hammer  blows  for  the  party  to  which  he  belonged ;  but  he 
was  always  a  manly  and  courteous  antagontstv  demeaning  himself  in 
the  heat  and  turmoil  of  political  warfare  as  a  knight  without  fear  and 
without  reproach. 

He  was  the  most  genial  and  companionable  of  men,  and  his  social 
giita  were  rare  and  brilliant,  winning  him  a  popularity  which  would 
have  been  dangerous  to  a  man  of  smaller  mind  or  less  simple  nature. 

•*  Bom  for  success  he  seemed, 
With  grace  to  win  and  heart  to  hold, 
And  sifiining  g^fts  that  took  all  eye&" 

For  several  years  before  his  death,  Judge  Gilson  knew  that  he  had 
heart  disease;  that  the  Angel  of  Death  had  cast  its  shadow  over  him ; 
that  his  lamp  of  life  would  be  extinguished  like  the  snuffing  out  of  a 
candle,  without  warning  of  death's  approach,  and  that  the  end  might 
oome  at  any  moment  And  it  was  characteristic  of  him,  and  in  keeping 
with  his  manliness  of  character  and  sweetness  of  disposition,  that  this 
knowledge  that  Death  had  already  served  notice  of  its  lien  upon  him, 
had  no  power  to  make  him  morose  or  gloomy,  to  cause  him  to  shirk  his 
duty,  or  to  mar  the  serenity  of  his  life. 

After  he  was  gone  there  was  found  upon  his  desk  at  chambers  a  paper 
upon  which  he  had  written,  evidently  within  a  day  or  two  of  his  death, 
quotations  from  upwards  of  half  a  dozen  poets  on  the  subject  of  death, 
including  Longfellow's  beautiful  lines, 

**  There  is  no  Death  I  What  seems  so  is  transition ; 
This  life  of  mortal  breath 
Is  but  a  suburb  of  the  life  elysian. 
Whose  portal  we  call  Death.*' 

This  proves,  what  some  of  us  knew  before,  that  his  thoughts  were 
often  fixed  upon  death ;  that  he  was  ever  mindful  of  the  fact  that  his 
summons  would  be  sudden  and  unheralded.  And  his  life  bore  witness 
that  this  knowledge  cast  no  blight  upon  his  sunny  nature  nor  made  his 
laugh  less  hearty  or  his  enjoyment  of  life  less  keen. 

Such,  may  it  please  your  honors,  was  the  dead  of  whom  I  reverently 
and  lovingly  speak.  On  the  7th  day  of  June  last,  in  tho  early  moroiog, 
before  the  other  members  of  the  household  in  which  he  lived  had  risen, 
alone  he  met  the  grim  Conqueror  and  yielded  up  his  spirit  to  Him  w^ho 
gave  it  It  is  pathetic  that  he  who  had  such  hosts  of  loving  friends 
should  have  been  alone  at  this  supreme  moment  It  seems  like  the  irony 
of  fate  that  this  man  whose  great  heart  beat  warmly  for  all  humanity 
should  have  died  of  heart  failure.  He  was  cut  off  before  he  had  reached 
the  meridian  of  manhood ;  while  yet  his  judicial  harness  was  on  his  back. 
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and  his  magnificent  physique  gave  apparent  promise  of  long  years  of 
usefulness  and  enjoyment ;  cut  off  while  he  yet  lacked  nearly  a  quarter 
of  a  century  of  the  limit  of  David's  statute  of  limitations.  And  by  his 
untimely  taking  off  the  state  has  lost  an  able,  upright  judge  and  a  loyal 
citisen ;  the  world  has  lost  a  noble,  knightly  Christian  gentleman ;  and 
those  who  knew  him  best  have  lost  a  loving  and  a  most  beloved  friend. 
But  though  Franklin  L.  Gilson  has  gone  hence  to  be  no  moi*e  seen  of 
mortal  eyes,  he  has  left  behind  him  a  record  which  will  be  a  lesson  and 
an  inspiration  to  many^  a  record  as  a  citizen,  a  judge,  a  legislator,  and  a 
man  of  unswerving  fidelity  to  duty  and  to  truth,  and  of  loving  kindness 
to  all  men,  and  a  memory  which  is  redolent  of  sweetest  fragrance  to  his 
friends.  What  higher  praise  can  be  spoken  of  him  than  the  universal 
verdict  of  all  who  knew  him,  that  the  world  is  better  and  cheerier  for 
his  having  lived?  ^ 

And  those  who  loved  and  mourn  him,  and  to  whom  he  is  not  wholly 
dead,  say  to  hini,  in  the  poet* s  words, 

**  Hail  to  thee  and  all  good  cheer  I 
Though  men  say  thou  liest  here 

Dead, 
And  weep  all  uncomfortod. 
By  thy  faith  refining  mine 
Life  still  lights  those  eyes  of  thine, 

Clear 
As  the  Autumn  atmosphere: 
Ever  still  thy  smile  appears 
As  the  rainbow  of  thy  tears 

Bent 
0*er  thy  love's  vast  firmament 

Hear 
Thus  my  hail :  Good  cheer,  Good  cheer ! 

May  it  please  the  court,  in  the  name  of  the  bar  of  Milwaukee  county  I 
ask  that  the  memorial  which  I  have  read  be  spread  upon  the  minutes  of 
this  court 

Eugene  S.  Elliott,  Esquire,  then  spoke  as  follows:   . 

May  it  please  the  Court: — By  this  proceeding,  the  record  of  Franklin 
K  Gilson,  as  an  advocate,  judge,  and  man,  is  being  made  up  not  for  the 
present  merely,  but  rather  for  the  future.  That  the  record  may  not  lack 
any  testimony  calculated  to  prove  the  sterling  attributes  of  his  charac- 
ter, I  beg  permission  to  add  a  few  words  to  the  eloquent  tribute  to  which 
we  have  listened;  and  if,  in  my  remarks,  I  repeat  what  I  have  hereto- 
fore said  in  presenting  this  memorial  to  a  lower  court,  I  apprehend  that 
the  motive  of  my  purpose  will  render  apology  unnecessary. 

It  has  been  the  good  fortune  of  the  bench,  let  me  ratlier  say  it  has 
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been  the  good  fortune  of  America,  that  the  jurisprudence  of  this  coun- 
try should  have  had  exponents  of  whom  a  Marshall  a  Story,  or  a 
Kent  are  but  types  —  mental  athletes  whose  supremacy  may  be  emu- 
lated but  cannot  be  overthrown.-  It  is  higli  praise,  but  it  is  the  truth,  to 
say  that  the  rank  of  judge  in  this  country  implies  superiority  of  mind 
and  morals.  The  stigma  of  judicial  injustice  or  corruption  is  addition- 
ally offensive  in  that  it  is  unusual.  It  is  evident,  therefore,  that  the 
mental  stature  of  one  who  worthily  fills  a  judicial  station,  made  more 
eminent  by  virtue  of  the  eminence  of  tliose  who  .diguify  similar  stations, 
is  not  to  be  measured  by  oi*dinary  standard&  Greatness  is  a  compara- 
tive term.  A  giant  among  pigmies  may  be  a  pigmy  among  giants ;  the 
stature  can  be  determined  only  by  comparison. 

If  then,  one  who  is  elevated  to  this  high  estate  proves  himself,  with- 
out arrogance,  to  be  inflexible  ui  the  administration  of  justice ;  without 
servility,  to  be  patient  and  cour^us  in  demeanor ;  without  tardiness, 
to  be  cautious  in  determining,  and  without  rashness  to  be  prompt  in  en- 
forcing the  law ;  without  austerity,  to  be  dignified ;  without  pedantry, 
to  be  erudite;  to  be  moved  neither  by  bribe  nor  fear  nor  malice  nor 
aff^tion ;  if  the  record  of  such  a  man  demonstrates  that  he  possessed  all 
these  qualities,  need  we  search  for  further  evidence  of  his  right  to  stand 
with  those  who,  by  common  consent  of  mankind,  are  invested  with  the 
title  of  greatness?  The  unanimous  voice  of  his  brethren  at  the  bar 
attests  that  Judge  Gilson  enriched  the  court  over  which  he  presided 
with  all  these  virtues;  yet,  had  he  lived  to  hear  their  verdict,  lie  would 
have  been  the  first  to  disclaim  unusual  personal  merit  Nor  will  I,  his 
friend,  and  for  this  purpose  the  representative  of  the  bar,  pass  any 
higher  eulogy  upon  him  than  is  contained  in  the  assertion  that  he  had, 
to  an  unusual  degree,  those  attributes  of  mind  and  character  that  have 
won  greatness  for  other  men ;  I  will  not  claim  for  him  any  higher  ex- 
cellence than  is  implied  from  the  fact  that  upon  the  bench  he  seemed 
to  be  in  his  proper  place  and,  among  his  peers,  wliile  being  honored, 
hpnored. 

The  keystone  of  Judge  Gilson's  character  was  his  sincerity.  He  was 
sincere  in  his  friendships,  sincere  in  the  appreciation  and  performance 
of  his  duties,  sincere  in  the  motives  that  inspired  his  acts.  The  educa- 
tion of  college  and  the  greater  education  afforded  by  the  experience  of 
after  life  taught  him  to  reason  well;  but  while  yielding  obedience  to  the 
dictates  of  his  reason  he  preserved  a  boyish  lightness  of  heart  and  a  ten- 
derness of  disposition  fully  feminine  in  its  nature.  Despising  tawdry 
sentimentality,  he  was,  nevertheless,  intensely  human.  No  living  ob- 
ject was  too  low  to  escape  his  kind  regard ;  my  dog  was  his  best  friend, 
and  he  was  the  best  friend  of  my  dog.  There  was  no  dissimulation  in 
the  tears  of  the  little  newsboy  who,  standing  afar,  wept  as  they  took 
away  Uie  body  of  his  friend. 
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Weakness  attracted  him ;  suffering  aroused  him ;  injustice  stimulated 
every  resource  of  mind  and  body  into  active  opposition.  In  all  this  he 
was  sincerely  sincere. 

The  same  sincerity  was  the  cause  of  an  intense  desire  to  excel  in  what- 
ever he  undertook,  and  is  partially  responsible  for  the  fact  that,  even  to 
the  last,  his  many-sided  characteristics  failed  to  be  properly  understood ; 
for,  loving  contests  of  mental  and  physical  skill,  he  was  supenor  to  most 
and  excelled  by  no  amateur  at  the  whist-table,  the  billiard-table,  or  the 
bowling-alley ;  hence  the  habitues  of  such  places,  though  deferring  to 
his  station  and  paying  that  respect  which  the  dignity  of  his  demeanor  at 
all  times  commanded,  regarded  him  rather  as  one  of  themselves  than  as 
a  learned  judge,  He  was  widely  read  in  all  branches  of  literature,  but 
super-eminent  in  his  knowledge  of  and  love  for  poetry ;  hence  those 
with  whom  he  would  delight  to  engage  in  literary  discussion  forgot  that 
a  man  who  was  a  living  edition  of  the  best  poetical  works  was  equally 
versed  in  the  dry  bibliography  of  the  law.  It  followed  that  when  he 
ascended  the  bench  there  were  some  who  doubted  whether  his  fondness 
for  sport  and  his  love  for  lighter  literature  had  not  impaired  his  fitness 
as  a  judga  It  followed  that  when  the  news  of  his  sudden  death  spread 
over  our  city,  on  every  hand,  in  every  grade  of  reputable  life,  were 
found  those  who  mourned  as  for  the  loss  of  their  most  intimate  com- 
panion. 

That  he  should  have  maintained  the  respect  and  won  the  admiration 
of  a  critical  and  exacting  bar  while  giving  rein  to  his  lighter  desires, 
would  be  iucoraprehensible  wete  it  not  for  the  fact  — hidden  from  most, 
but  which  a  few  knew,—  tfiat  the  brilliant  after-dinner  orator,  the  charm- 
ing literateur,  the  champion  whist  and  billiard  player,  was,  as  well,  an  as- 
siduous and  tireless  student,  who  burned  the  midnight  oil  long  after  it 
bad  forgotten  its  nama  His  play  time  was  the  early  hours  of  evening ; 
the  serious  work  of  his  day  began  as  others  were  retiring  to  rest  But 
those  who  were  most  intimate  with  him  could  see  that  after  he  was  pro- 
moted to  the  bench  he  was  gradually  curtailing  the  time  allowed  for 
lighter  thoughts.  He  accepted  place  seriously,  sincerely  desirous  to  suc- 
ceed ;  and  this  ambition,  at  all  times  paramount,  was  becoming  intensi- 
fied as  he  learned  his  duties  and  the  nature  of  the  work  that  lay  before 
faim. 

His  work  as  a  judge  covered  barely  twenty-seven  months ;  how  satis- 
factory it  was  to  the  bar,  that  memorial  will  express ;  how  worthy  of 
the  bench,  I  leave  for  your  honors,  peculiarly  competent  by  your  station 
and  association,  to  say. 

He  died  just  as  the  morning  was  kissing  to  wakefulness  the  eyelids  of 
sleep,  his  career  unfinished,  apparently  in  the  full  possession  of  mental 
and  physical  health.    Yet  the  thought  of  death  had  been  often  in  his 
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mind,  and  only  a  few  days  before  the  summons  came,  expressing  a 
wish  that  he  might  die  so,  he  quoted  to  me  Mrs.  Barbau1d*8  beautiful 
lines: 

Life !  we've  been  long  together. 
Through  pleasant  and  through  cloudy  weather; 
'Tis  hard  to  part  when  friend.^  are  d^ar; 
Perhaps  'twiJl  cost  a  si^h,  a  tear; 
Then  steal  away,  give  little  warning, 
Choose  thine  own  time. 
Say  not  "  Good  night,"  but  in  some  brighter  clime 
Bid  me  "  Good  morning." 

His  prayer  was  granted ;  for,  as  the  day  dawned  upon  the  7th  of  June, 
a  higher  and  celestial  life  bade  him,  **  Good  morning." 

John  C.  Spooner,  Esquire,  said : 

May  it  please  the  Court:  —  I  beg  your  Honors  to  indulge  me  in  a  brief 
tribute  to  the  memory  of  Judge  Gilson,  albeit  it  must  consist  only  of  the 
unstudied  and  faltering  words  of  friendship  and  of  sorrow. 

I  am  not  a  member  of  the  bar  of  Milwaukee,  whose  resolutions  are 
here  presented,  and  whose  representatives  have  spoken  so  worthily  and 
so  eloquently  of  the  dead  jurist,  and  I  never  saw  him  upon  the  bench,  but 
during  many  years  before  his  removal  to  Milwaukee,  and  while  he  re- 
sided in  the  county  of  Pierce,  not  far  from  my  home,  it  was  my  good 
fortune  to  meet  him  many  times  at  the  bar,  as  an  associate  and  as  an 
antagonist,  and  I  came  to  know  him  thoroughly  and  to  love  him  well. 
I  count  it  one  of  the  honors  of  my  life  thirt  I  was  admitted  without 
reserve  to  the  friendship  of  Franklin  L.  Gilson. 

It  could  not  be  said  of  him,  as  I  knew  him,  that  he  was  a  lawyer  of 
great  learning.  He  loved  too  well  the  voices  of  nature,  the  companion- 
ship of  men,  and  the  walks  of  general  literature,  to  be  a  laborious  stu- 
dent of  the  books  of  law.  But  it  can  be  said  of  him  that  he  possessed  in 
rare  degree  the  aptitudes  and  faculties  of  a  great  lawyer.  His  learning 
was  entirely  adequate,  and  no  one  had  a  loftier  conception  of  the  pro- 
fession, its  powers,  responsibilities,  and  duties,  than  he.  Tliere  could  be 
no  higher  standard  of  professional  honor  than  that  which  he  set  for 
himself.  He  never  allowed  himself  for  a  moment  to  forget,  whatever 
might  be  the  stress  of  litigation,  that  while  it  is  the  duty  of  the  lawyer 
to  subserve  in  every  honorable  way  the  interests  of  a  client,  he  is  like- 
wise an  officer  of  the  court,  bound  in  honor  and  by  oath  to  be  fair  and 
open  and  to  aid  the  court»  by  his  study,  analysis,  and  fidelity,  in  coming 
to  right  conclusions. 

His  memory  was  capacious  and  exceedingly  retentive.  Quick  as  a 
flash,  he  was  a  terror  to  the  witness  intent  u|^K>n  withholding  or  obscur- 
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ing  the  trnth.  Of  nplendid  physique,  with  great  wealth  of  imagination, 
fine  Tocabulary,  and  ringing  powerful  voice,  he  was  an  advocate  of  ex- 
ceptional strength.  I  have  heard  him  on  more  occasions  than  one  at 
the  bar  when  hfe  was  as  eloquent  and  as  powerful,  it  seemed  to  me,  as  it 
was  possible  for  a  man  to  be.  He  had  great  fertility  of  resource,  and 
rose  with  apparent  ease  to  any  intellectual  height  demanded  by  the  exi- 
gencies of  his  cause.  He  was  helpful  and  suggestive  as  an  ^ociate,  and 
entitled  to  be  feared  as  an  opponent  A  great  fighter  in  the  profession, 
capable  of  bitter  denunciation  and  scathing  invective,  almost  unique  in 
power  and  quickness  of  repartee,  he  could  be  as  persuasive  and  pathetic 
in  speech  as  any  orator  I  have  known.' 

He  combined  the  fibre  and  nerve  of  a  giant  with  the  tenderness  and 
delicacy  of  a  woman.  Generous  and  chivalrous  in  his  friendship,  eager 
always  to  espouse  the  cause  of  the  weak  and  the  helpless,  frank  and  sin- 
cere in  his  intercourse  with  the  world,  passionately  fond  of  children  and 
proud  of  their  fondness  for  him,  his  was  a  personality  of  peculiar  charm. 

It  is  testified  of  him  by  the  lawyers  among  whom  he  spent  the  last 
years  of  his  life  that  he  was  an  able  judge.  I  knew  he  would  be  a  suc- 
cessful judge,  for  I  knew  well  this  man's  integrity  of  purpose,  the  vigor 
of  his  intellect,  the  strength  of  his  ambition,  and  that  he  was  of  judicial 
temperament  I  doubt  if  any  man  ever  took  the  oath  of  office  as  a  judge 
with  higher  purpose  to  so  discharge  its  functions  as  to  meet  the  approval 
of  the  bar  and  of  the  people  by  whom  he  was  honored,  than  did  he. 

The  last  time  I  ever  saw  him,  a  few  days  before  his  death,  he  said  to 
me:  "Of  course  I  cannot  judge  as  to  the  success  which  I  am  making 
upon  the  bench.  I  can  know,  and'  do  know,  that  I  almost  pray  that  as 
a  judge  I  may  be  just,  and  that  I  may  utterly  free  my  mind  from  the 
prejudices  which  are  so  common  even  to  the  fairest  of  us."  As  he  left 
me,  apparently  in  the  full  strength  and  power  of  vigorous  manhood,  I 
could  not  forbear  to  say  to  him  that  I  almost  envied  him  his  magnificent 
physique  and  his  splendid  vitality.  He  shook  me  by  the  hand  with  the 
remark,  ••  I  shall  die  before  you  da"  I  think  now,  what  I  could  not 
then  even  suspect,  that,  brave  and  cheerful  as  he  was,  he  consciously 
walked  in  the  shadow  of  death. 

WeU  indeed  may  it  be  said  of  him.  In  whatever  relation  or  life  we  con- 
sider him — as  lawyer,  judge,  citizen,  or  friend,  "The  world  is  better  for 
his  having  lived  I " 

On  behalf  of  the  court  Mr.  Chief  Justice  Lyon  responded 
as  follows: 

The  memorial  of  the  Milwaukee  bar,  and  the  very  interesting  and  ap- 
propriate addresses  which  accompany  its  presentation  to  the  court  so 
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fully  and  truthfully  portray  the  character,  ability,  and  worth  of  Judge 
GiLSON  —  giving  as  they  do,  deserved  prominence  to  those  amiable  qual- 
ities which  so  endeared  him  to  his  friends  —  that  little  can  profitably  be 
added. 

The  court  is,  therefore,  content  to  express  its  cordial  concurrence  in 
what  is  said  of  Judge  OnsoN  in  those  utterances,  only  adding  that  aH  of 
his  judicial  work  which  came  to  this  court  for  review  contained  intriu- 
f  sic  evidence  of  his  patient,  careful,  intelligent  research  and  deliberation, 
and  honest  judgment  Surely,  no  higher  tribute  than  this  can  be  paid 
to  the  character  of  any  person,  for  judicial  duty  thus  performed  involves 
the  possession  and  exercise  of  the  highest  and  best  qualities  which  adorn 
human  nature. 

The  memorial  and  addresses  will  be  entered  in  the  records  of  the  court 
and  published  in  its  reports 
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▼auv,  Administrator,  Appellant,  vs.  Thb  Milwaxtkbb  d; 
NoBTHERN  Sailboaj>  OoMPAiTr,  Kespondent. 

Fdmnaty  £9— March  ff,  189£. 

RaQvoadM:  KiUing  of  person  at  highway  crossing:  Contributory  negli- 
gence: Court  and  jury:  Supervening  negligence  of  engineer  after 
discovering  negligence  of  deceased. 

1*  PlaintifiTs  intestate  was  kUled  at  a  railroad  crossing  by  a  locomotiTe 
which,  with  only  a  tender  and  snow-pilot^  was  running  northward 
at  a  high  rate  of  speed  and  had  given  no  signal  of  its  approach. 
Upon  the  evidence — showing,  among  other  things,  that  no  regular 
train  was  due  at  the  time;  that  the  deceased  had  just  unhitched 
hi»  horses  from  a  logging  sled  at  a  point  about  thirty  feet  east  of 
the  crossing  and  was  driving  them  westward  across  the  track ;  that 
until  he  came  within  about  fifteen  feet  of  the  track  his  view  of  the 
track  to  the  south  was  greatly,  if  not  wholly,  obstructed  by  piles  of 
logs ;  that  it  was  a  cold,  blustering,  snowy  day,  with  the  wind  blow- 
ing from  the  northeast;  that  the  locomotive  approached  with  much 
leas  noise  than  an  ordinary  train ;  that  when  the  deceased  was  within 
eight  or  nine  feet  of  the  track,  one  horse  having  its  forefeet  on  the 
tmck,  he  saw  the  locomotive^  then  about  164  feet  away,  but  had 
little  or  no  opportunity  to  observe  its  rate  of  speed,  and  was  struck 
by  it  before  he  could  get  across  the  track—  it  is  held  that  the  ques- 
tion of  contributory  negligence  was  one  for  the  jury. 

SL  Tlie  enghieer  testified  that  when  540  feet  from  the  crossing  he  saw 
the  deceased  and  his  team,  the  heads  of  the  horses  being  then  within 
eight  or  nine  feet  of  the  track ;  that  they  were  headed  as  if  they 
were  going  to  cross,  but  he  did  not  think  they  would  cross ;  that 
they  were  then  standing  still,  but  when  he  got  within  a  few  yards 
V0l»88— 1 
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of  them  the  deceased  ''made  a  dive  to  go  across;**  that  when  he 
saw  them  he  did  not  think  it  prudent  to  sound  the  whistle  "for 
fear  it  would  frighten  the  horses  onto  the  right  of  way ; "  that  he 
reversed  the  engine  after  striking  them,  and  stopped  the  locomotive 
within  the  distance  of  850  feet.  Another  witness  testified  that  the 
deceased  and  his  horses  did  not  stop  or  stand  still  at  anytime  after 
leaving  the  logging  sled  untU  they  were  struck  hy  the  locomotive. 
Hdd,  that  it  was  a  question  for  the  jury  whether  the  engineer, 
after  discovering  the  negligence,  if  any,  of  the  deceased,  might  not 
by  the  exercise  of  reasonable  care  and  diligence  have  avoided  the 
accident 
S.  The  deceased  not  being  a  trespasser,  such  supervening  negligence  of 
the  engineer  need  not  have  been  gross  n^ligenoe  in  order  to  au- 
thorize a  recovery. 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 

This  action  is  prosecuted  by  Zottis  Valin^  as  adminis- 
trator of  the  estate  of  Narcisse  Craite,  against  the  railroad 
company,  defendant,  to  recover  damages  sustained  by  the 
killing  of  his  intestate  at  a  crossing  of  the  railroad  com- 
pany by  a  passing  locomotive  and  tender.  The  answer 
was  a  general  denial  of  the  negligence  charged,  and  upon 
trial  before  a  jury  the  circuit  court  directed  a  verdict  for 
the  defendant,  and  from  the  judgment  entered  on  it  the 
plaintiff  appealed.  The  contention  on  the  part  of  the 
plaintiff  was  that  the  cause  should  have  been  submitted  to 
the  jury,  and  that  the  court  erred  in  directing  a  verdict  for 
the  defendant;  the  defendant  contending  only  that  the 
plaintiff's  intestate  was  guilty  of  such  want  of  ordinary 
care  contributing  to  his  death  as  would  prevent  a  recovery. 

The  accident  happened  at  a  point  on  the  defendant's  road 
in  Oconto  county  known  as  "  Hale  &  Chamberlin's  Mill," 
at  which,  though  not  a  regular  station,  trains  stopped  when 
flagged.  The  road  runs  due  north  and  south  at  this  point, 
and  the  mill,  with  the  boarding  house,  sleeping  room,  and 
stable  are  on  the  west  side  of  the  track,  and  some  cabins  of 
lumbermen  are  on  the  east  side.  There  were  several  fam- 
ilies, in  all  about  thirty  or  thirty-five  persons,  Uving  at  this 
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place  and  in  the  habit  of  crossing  the  track  every  day  back 
and  forth  where  the  accident  occurred.  An  old  logging 
road  which  goes  from  Oconto  to  Porcupine  lake,  and  had 
been  used  very  genefrally  for  about  twelve  years,  runs  from 
the  east  side  of  the  railroad  over  and  across  the  track  to  the 
west,  to  the  stable,  and  thence  northwesterly  to  the  mill, 
and  where  it  passes  over  the  track  there  is  a  slight  cut 
through  which  the  railroad  runs,  increasing  as  the  road 
goes  south  to  three  or  four  feet  in  depth,  and  there  is  a 
ditch  along  the  track  on  the  east  side,  over  which  there  is  a 
culvert  or  plank  bridge.  The  crossing  at  this  point  over 
the  main  track  of  the  road  was  planked,  constructed,  and 
maintained  by  the  company,  and  was  in  general  use  by 
Oraite  and  others  at  all  hours  in  passing  and  repassing 
about  their  lawful  business,  with  the  knowledge  and  acquies- 
cence of  the  defendant.  There  was  a  spur  or  side  track  on 
the  west  side  of  the  road,  the  switch  post  of  which  stands 
about  16%  feet  south  of  the  crossing.  The  travel  on  the 
road  over  and  across  the  crossing  was  mainly  for  logging 
and  lumbering  purposes,  and  there  was  an  old  road  running 
from  near  the  crossing  parallel  with  the  railroad,  about 
thirty  feet  distant  therefrom,  south  200  to  300  feet,  used  by 
teams  engaged  in  logging,  inxlepositing  logs  in  piles  along 
and  within  five  or  six  feet  of  the  bank  of  the  railroad. 
The  deceased  had  been  engaged  for  some  three  weeks  in 
drawing  logs  on  a  sled  with  a  span  of  horses  to  this  point, 
and  unloading  them. 

The  accident  occurred  about  noon,  March  4, 1890,  while 
Oraite  was  passing  over  the  crossing,  driving  a  span  of 
horses  which  he  had  just  a  few  moments  before  unhitched 
from  the  sled  used  in  hauling  logs,  from  the  eastern  side 
of  the  track,  and  while  he  was  driving  his  team  from  the 
Bled  to  the  stable  on  the  west  side,  which  was  about  ninety 
feet  distant  from  the  main  track.  The  locomotive  engine 
which  struck  them  had  on  it  a  snow  pilot,  and  was  coming 
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from  the  south  and  going  north.  About  100  rods  or  more 
south  of  the  crossing  there  is  a  swamp  through  which  the 
railroad  passes,  and  its  grade  through  the  swamp  is  consid- 
erably lower,  by  about  four  or  five  feet,  than  on  the  ele- 
vated ground  near  the  crossing.  Going  north  from  this 
elevated  ground  or  hilltop  to  the  crossing,  the  grade  is  de- 
scending, and  through  a  cut  from  three  to  four  feet  much 
of  the  way.  The  road  south  of  the  crossing  is  straight  for 
over  a  mile.  Considerable  testimony  was  given  to  show 
that  no  signal,  either  by  blowing  the  whistle  or  ringingthe 
bell,  was  given  of  the  approach  and  passage  of  the  locomo- 
tive, and  that  it  was  passing  at  an  extremely  rapid  rate ; 
that  it  passed  through  a  station  three  miles  south  at  the 
same  rapid  rate,  without  giving  any  signal  whatever.  The 
question  to  be  determined  depends  principally  upon  the 
testimony  of  a  Mr.  Netzer,  who  stood  at  the  time  the  acci- 
dent occurred  on  the  west  side  of  the  track,  about  sixty 
feet  from  it,  and  the  testimony  of  the  engineer  in  charge  of 
the  locomotive.  The  particular  points  in  the  testimony,  so 
far  as  material,  are  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Ellis^  Oree^ie  <& 
JlerriUj  attorneys,  and  K  IT.  JElHs^  of  counsel,  and  oral 
argument  by  K  B.  Ellis. 

Chas,  E.  Vromcmy  for  the  respondent,  to  the  point  that 
the  deceased  was  guilty  of  such  want  of  ordinary  care,  con- 
tributing to  his  death,  as  will  prevent  a  recovery,  cited 
Kearney  v.  (7.,  M.  <fe  St.  P.  R.  Co.  47  Wis.  144;  Clark  v.  JV. 
P.  R.  Co.  47  Minn.  380;  OUon  v.  C,  M.  <&  St.  P.  R.  Co. 
81  Wis.  41;  Perm.  R.  Co.  v.  Aiken,  41  Am.  &  Eng.  R.  Cas, 
571;  Intematiofuxl  <fe  O.  N.  R.  Co.  v.  Euehriy  35  id.  421; 
Woodard  v.  If.  Y.,  L.  E.  &  W.  R.  Co.  106  N.  Y.  369; 
Langhoff  v.  M.  cfe  P.  du  C.  R.  Co.  23  Wis.  A&]  Haas  v.  C 
dk  N.  W.  R.  Co.  41  id.  44;  WiUiams  v.  C,  M.  i&  St.  P.  R. 
Co.  64  id.  1 ;  SchiUing  v.  (7.,  M.  <&  St.  P.  R.  Co.' 71  id.  255 ; 
ZamsviUe  dk  N.  R.  Co.  v.  Crawford.  44  Am.  &  Eng.  R. 
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Cas.  568;  Daily  v.  B.  (&  D,  R.  Co.  42  id.  124;  Freeman  v. 
D.,  S.  S.  cfe  A.  li.  Co.  37  id.  501;  StaU  v.  M.  C  R.  Co.  76 
Me.  357;  Indianu^  B.  cfe  W.  JR.  Co.  'v.  Mammoch,  82  Am. 
&  Eng.  R.  Oas.  127. 

PiNNBT,  J.  The  evidence  of  negligenoe  on  the  part  of  the 
company,  to  say  the  least,  was  qaite  saffioient  to  reqnire 
that  the  case  should  be  submitted  to  the  jury,  unless  the  al- 
lied negligence  of  the  deceased  contributing  to  his  death 
was  BO  clearly  and  conclusively  proved  as  to  justify  the 
court  in  taking  the  case  from  the  jury  and  directing  a  ver- 
dict for  the  defendant ;  and  the  vital  question  is  whether, 
ander  the  peculiar  circumstances  of  the  case,  the  alleged 
negligence  of  the  deceased  is  one  of  fact  for  the  jury  or  of 
law  for  the  court. 

The  rule  is  well  settled  that,  in  order  to  justify  the  court 
in  taking  a  case  from  the  jury,  the  question  must  be  wholly 
one  of  law ;  for  if  it  depends  upon  controverted  facts,  upon 
what  facts  the  testimony  establishes,  the  credibility  of 
witnesses,  or  what  inferences  or  conclusions  ought  to  be 
drawn  from  the  testimony,  then  it  is  clearly  a  question  to 
be  submitted  to  the  jury.  If  the  jury  arrive  at  a  conclu- 
sion wholly  unwarranted  by  the  evidence,  or  which  may  be 
imputed  to  passion,  sympathy,  or  prejudice,  so  that  upon 
the  whole  case  the  court  can  see  that  justice  has  not  been 
done,  then  for  these  or  kindred  reasons  the  court,  in  the  ex- 
ercise of  sound  discretion,  may  set  aside  the  verdict  and 
grant  a  new  trial.  But  the  giving  of  an  absolute  direction  to 
the  jury  to  find  a  verdict  is  a  matter  of  legal  right,  founded 
on  facts  positively  established.  If  the  case  involves  a  fair 
question  of  fact  for  argument,  it  is  for  the  jury.  Negligence 
is  inferred  as  a  conclusion  from  the  facts  and  circumstances 
of  the  particular  case,  instead  of  being  a  fact  in  and  of  itself ; 
and  inasmuch  as  each  case  depends  so  much  upon  its  peculiar 
combination  of  facts  and  circumstances,  and  the  inferences 
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to  be  drawn  from  them,  a  decision  in  it  cannot  be  consid- 
ered as  a  precedent  binding  or  controlling  in  other  cases. 
^^  Negligence  is  almost  always  to  be  deduced  as  an  inference 
of  fact  from  several  facts  and  circumstances  disclosed  by 
the  testimony,  after  their  connection  and  relation  to  the 
matter  in  issue  have  been  traced,  and  their  weight  and  force 
considered.  In  such  cases,  if  unbiased  men  would  differ  as 
to  such  inferences,  then  they  cannot  be  made  without  the 
intervention  of  a  jury,  although  all  the  witnesses  agree  in 
their  statements,  or  there  be  but  one  statement  which  is 
consistent  throughout."  Per  Cassodat,  J.,  in  ffill  v.  Fond 
du  Lao^  56  Wis.  242,  cited  and  confirmed  in  NeUon  v.  01,  M. 
<b  St.  P.  E.  Co.  60  Wis.  323.  In  the  case  last  mentioned 
it  was  held  that  "it  is  only  when  the  inference  of  negli- 
gence, or  the  absence  of  it,  from  the  undisputed  facts  proved, 
is  inevitable,  that  the  court  will  direct  a  verdict.  In  all 
cases  in  which  such  inference  is  in  doubt,  giving  to  the 
testimony  the  construction  most  favorable  to  the  party 
charged  therewith,  the  question  of  negligence  is  for  the 
jury."  Langhoff  v.  3f.  dk  P.  du  G.  R.  Co.  19  Wis.  496; 
Ndson^  V.  O.y  M.  dk.  St.  P.  R.  Co.  60  Wis.  320,  and  cases  there 
cited;  Kaplesv.  Orth,  61  Wis.  533;  Hoye  v.  C.  <b  JV.  W.  R. 
Co.  62  Wis.  666;  Hoye  v.  C  <6  N.  W.  R.  Co.  67  Wis.  14, 
15;  See/eld  v.  C,  M.  cfe  St.  P.  R.  Co.  70  Wis.  216;  Win- 
Stanley  v.  <7.,  M.  <&  St.  P.  R.  Co.  72  Wis.  376;  Dtmme  v. 
a  cfe  iir.  W.  R.  Co.  72  Wis.  523;  Abbot  v.  Dwinnell,  74 
Wis.  525;  and  many  other  cases  in  this  court  might  be  cited 
to  the  same  effect. 

It  is  equally  well  settled  by  adjudicated  cases  that  the 
burden  of  proof  of  contributory  negligence  is  ordinarily  on 
the  defendant.  Rcmdall  v.  JV.  W.  Td.  Co.  54  Wis.  147; 
Edly  V.  a  i&  N.  W.  R.  Co.  60  Wis.  482;  Bessex  v.  C.  <6 
JSr.  W.  R.  Co.  45  Wis.  483;  Railroad  Co.  v.  Oladmon,  15 
Wall.  401.  And  in  any  event,  however  it  may  appear,  the 
proof  of  contributory  negligence  must  be  clear  and  decisive, 
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not  leaving  room  for  impartial  and  unbiased  minds  to  ar- 
rive at  any  other  conclusion,  in  order  to  warrant  any  ab- 
solute direction  to  the  jury  on  that  ground. 

In  view  of  these  well-established  principles,  we  are  to 
consider  whether  the  facts  and  circumstances  disclosed  in 
the  testimony  warranted  the  direction  in  question. 

The  defendant,  in  support  of  the  ruling  of  the  circuit 
court,  relies  (1)  upon  the  general  rule,  often  repeated  in 
cases  of  this  character,  that  one  approaching  a  railroad 
crossing,  who  may  by  looking  have  a  timely  view  of  an  ap- 
proaching train,  is  bound  to  look  and  listen  for  its  approach 
before  attempting  to  cross  the  track,  and  that  a  failure  to  do 
so  is  negligence ;  (2)  that  immediately  before  the  locomo- 
tive reached  the  crossing  the  deceased  saw  it,  while  yet  in 
a  position  of  safety,  but  rashly  and  recklessly  rushed  in  be- 
fore it,  and,  in  attempting  to  cross  the  track,  lost  his  life. 

The  particular  facts  and  circumstances  of  the  cases  seem 
to  modify  most  materially  the  view  taken  by  respondent 
of  the  conduct  of  the  deceased.  On  the  day  in  question 
the  deceased  was  engaged  in  drawing  logs  with  his  team, 
and  unloading  them  on  the  south  side  of  the  logging  road, 
near  the  crossing,  in  piles  extending  along  the  bank  of  the 
railroad  in  a  southern  direction,  as  already  mentioned.  He 
had  been  for  about  three  weeks  similarly  engaged,  and 
was,  no  doubt,  familiar  with  the  time  of  passage  of  day 
trains  during  his  usual  working  hours.  The  day  was  a  cold, 
windy,  blustering  day.  One  witness  describes  it  as  a  dark, 
cold'  day.  It  was  snowing  some  and  the  snow  was  drift- 
ing, the  wind  blowing,  as  one  witness  said,  from  the  north- 
east;  and  this  was  calculated  to  take  away  from  Craite  the 
sound  of  an  approaching  train  from  the  south,  or  any  sig- 
nal of  such  by  bell  or  whistle.  The  size  and  height  of  the 
pile  of  logs  and  stumps  was  such  as  to  intercept  and  shut 
off  any  view  of  the  approaching  locomotive  from  him  after 
he  had  unloaded  his  logs  and  driven  around  to  a  point  on 
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the  lumber  road  about  twenty-five  or  thirty  feet  from  the 
track  he  was  to  cross,  where  he  unhitched  his  horses  from 
the  sled  in  order  to. go  over  the  crossing  to  the  barn  on  the 
west  side  of  the  railroad.  There  is  no  evidence  to  show 
what  observations,  by  way  of  looking  and  listening,  he  had 
taken  up  to  this  time ;  and,  as  the  road  ran  due  south  for 
nearly  two  miles,  it  is  but  fair  to  assume,  in  view  of  what 
he  afterwards  did,  that  he  did  not  discover  any  evidence 
of  danger. 

There  was  no  regular  train  going  north  or  south  at  or 
about  that  time  of  day.  The  locomotive  and  tender,  with 
a  snow  pilot,  was  passing  most  unexpectedly,  for  some  spe- 
cial purpose,  probably  to  drive  the  drifted  snow  from  the 
track.  It  was  running  at  a  rapid  and  indeed  high  rate  of 
speed,  as  some  witnesses  testified.  It  ran  through  Maple 
Yalley  in  that  manner,  a  place  three  miles  to  the  south, 
without  making  any  signal  by  bell  or  whistle,  and  it  made 
none  of  its  approach  to  the  crossing,  as  witnesses  testify. 
Its  approach  was  quite  noiseless,  as  compared  with  that  of 
an  ordinary  train.  Netzer,  the  witness  who  saw  more  of 
this  unfortunate  occurrence  than  any  one  now  living,  aod 
who  was  on  the  western  side  of  the  track,  and  in  a  more 
favorable  position  to  hear,  considering  the  direction  of  the 
wind,  than  the  deceased,  says  he  could  not  hear  it  until  it 
came  within  seven  or  eight  rods  of  the  crossing,  although 
he  saw  it  when  120  rods  down  the  road.  About  that  dis- 
tance or  more  south  of  the  crossing  it  ran  through  a  swamp, 
where  for  some  distance  the  grade  was  about  four  or  five 
feet  below  that  on  either  side  of  the  swamp ;  that  the  grade 
was  upward  from  the  swamp  to  the  top  of  a  small  hill, 
through  which  there  was  a  cut  three  or  four  feet  deep,  and 
thence  there  was  a  slight  down  grade  for  a  distance  of  540 
feet  to  the  crossing  in  question,  where  the  cut  almost 
wholly  ceased,  and  the  crossing  was  nearly  on  a  level  with 
the  adjacent  ground. 


Digitized  by 


Google 


WiB.]  JANUARY  TEEM,  1893.  9 

Yalin  vs.  The  Milwaukee  &  Northern  R  Ga 

What  Oraite  did  or  saw  op  heard  while  at  the  log  pile 
unloading  his  logs  no  one  pretends  to  know.  He  was  in  a 
position  to  see  and  hear  an  approaching  locomotive  as  well 
as  wind  and  snow  and  intervening  obstacles  already  de- 
scribed would  admit  It  is  fair  to  assume  that  be  was 
properly  observant,  and  looked  and  listened,  and  saw  noth- 
ing to  admonish  him  against  taking  his  team  across  the 
track.  From  this  time  there  is  no  living  witness  to  speak  of 
his  acts,  or  teU  of  what  occurred,  until  death  closed  his  lips 
against  any  explanation  on  his  part  of  his  conduct,  except 
the  engineer  and  Netzer,  who  stood  at  the  time  about  sixty 
feet  west  of  the  crossing  on  the  lumber  road,  and  about 
eighty-five  feet  from  where  the  deceased  unhitched  his  team 
from  the  sled,  and  from  whence  he  at  once  proceeded  to 
drive  his  team  over  the  crossing,  standing  behind  them 
with  the  lines  in  his  hands,  which  brought  the  horses  be- 
tween the  deceased  and  Netzer,  and  necessarily  interfered 
with  Netzer's  ability  to  accurately  observe  all  he  did. 

Netzer  was  asked  whether  there  were  logs  or  other  things 
to  obstruct  the  view  from  the  place  where  Oraite  unhitched 
his  horses  till  he  got  to  the  railroad  track,  and  he  answered : 
"  Yes;  there  were  some  logs  lying  all  along.  There  were 
some  cedar  logs  right  there  for  a  distance  of  four  or  five 
logs,  with  the  snow  and  all,  six  or  seven  feet  high.  He 
was  about  five  feet  ten  inches.  He  could  see  down  the 
track  for  a  small  distance, —  three  or  four  hundred  feet, — 
but  that  would  be  all,  because  the  logs  were  piled  close  to 
the  stump,  six  or  seven  feet  high.  There  is  a  stump  right 
dose  to  the  road  where  it  crosses  the  railroad  track.  The 
pile  of  cedar  logs  did  not  extend  east  and  west  over  twenty 
or  twenty-five  feet.  The  teamsters  drove  in  there  and 
rolled  off  their  logs,  turned  around,  and  went  for  more. 
As  they  rolled  them  off  they  drove  up  there  tolerably  near 
the  ditch,  say  four  or  five  feet,  and  they  unloaded  right 
south  there  for  ten  or  twelve  rods.    Tliey  had  them  piled, 
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with  snow  and  all  that  was  there,  about  five,  six,  or  seven 
feet  high,"  He  also  said:  "There  were  some  other  ob- 
structions,—  old  logs  lying  all  along  the  track,  and  stumps 
turned  up,  for  fifty  or  sixty  rods  south,  that  had  been 
hauled  there.  Standing  within  ten  or  fifteen  feet  of  the 
rail,  I  should  say,  all  a  man  could  see  would  be  the  smoker 
stack  and  smoke  when  the  locomotive  was  down  in  that 
swamp.  He  took  the  tugs  off  and  the  neck-yoke,  and 
started  across, —  kept  going  on;  didnH  go  very  fast.  Came 
to  the  bridge  over  the  ditch  near  the  east  rail,  and  the  off 
horse  drew  off  into  the  snow  to  the  north,  and  the  near 
one  was  on  the  off  track,  and  when  I  saw  the  nigh  horse 
he  was  ahead  of  the  other,  and  he  had  his  forefeet  on  the 
railroad  track,  and  that  is  the  last  I  saw  of  them.  A  little 
before  the  engine  came  up  to  him  the  snow  was  flying  so 
I  could  not  see  what  struck  him."  This  witness  saw  the 
approaching  locomotive  when  it  was  quite  a  long  way  off, 
and  observed  its  progress.  He  testified  that  Craite  did 
not  look  for  it  until  the  engine  was  fifty  or  sixty  feet  away. 
Being  asked  where  Craite  was  when  he  looked  to  see  the 
engine,  he  said :  "  Well,  he  was  behind  the  horses.  I  can't 
say.  I  wasn't  on  his  side.  The  team  was  between  me 
and  the  man.  When  I  first  noticed  that  he  looked  at  the 
engine  it  was  about  fifty  or  sixty  feet  away.  It  was  at  the 
switch  [164  feet  south  of  the  crossing].  Th^  near  horses 
feet  were  hit  just  over  the  east  rail.  He  seemed  to  urge 
his  horses.  Heard  him  say  *  Get  up,  go  on ; '  and  saw  him 
shaking  the  lines.  One  horse  got  across.  The  other  was 
killed,  and  thrown  off  on  the  east  side  of  the  track.  Craite 
looked  wh^n  within  eight  or  ten  feet  of  the  track.  I  did 
not  say  a  word  to  him.  I  saw  the  smoke  of  the  engine 
when  it  was  one  hundred  and  twenty  rods  away.  I  did 
not  say  a  word  to  him.  I  swpposed  he  was  going  to  get  across 
before  the  engine  came  along.^^  Being  asked  if,  after  he  got 
west  of  the  obstructions,  there  was  anything  to  prevent 
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his  lookiDg  right  down  the  track  before  his  horses  stepped 
over  the  rail,  he  answered  "  Well,  I  don't  remember  now. 
Can't  tell  how  far  south  yon  conld  see  when  fifteen  feet 
from  the  track."  Another  witness  said :  "  The  logs  were 
piled  within  five  or  six  feet  of  the  bank  of  the  railroad." 
The  engineer  said :  ^' I  first  saw  them  [Craite  and  the 
hors^]  when  we  were  on  the  top  of  the  little  hill,  about  five 
hundred  feet  from  the  crossing.  The  heads  of  the  horses 
seemed  to  be  quite  a  way  back  from  the  rail,  say  (iboiU 
0%ghi  feety  facing  a  little  north,  I  guess  they  were.  The 
young  man  was  standing  with  the  horses.  Seemed  to  be 
behind  thenu  When  I  got  within  a  few  yards  of  him  he 
tried  to  cross  the  track,  wnd  thai  is  all  1  own  say  about  it. 
I  had  no  reason  to  think  he  was  going  to  cross  when  I  first 
came  in  sight  of  him.  It  seemed  to  me  as  if  he  was  look- 
ing towards  me  when  I  first  saw  him.  I  didn't  see  any 
motion  he  made  at  the  time.  Was  at  the  switch,  or  a  little 
north,  when  he  started  to  go  across  [164  feet  from  the 
crossing].  When  I  came  onto  the  brow  of  the  hill,  there 
was  no  occasion  for  an  alarm  whistle.  It  wovld  have  been 
a  bad  thing  to  give  an  alarm  whistle^  hecwuse  they  seemed  to 
be  standing  stiilj  and,  if  I  had,  jperhaps  I  would  have  fright- 
ened those  horses  into  ituU  right  of  way.  When  they  at- 
tempted to  cross  I  tried  my  best  to  shut  off  and  reverse 
the  engipe.  I  took  it  coolly.  When  I  Jhst  saw  them^  they 
vyere  headed  as  if  they  were  going  to  cross.  They  seemed  to 
he  standing  still.  Their  heads  were  about  eig/U  feet  from 
the  Vrack.  The  mam,  was  not  walking.  1  am  not  sure  of 
that.  ISOj  sir;  I  did  not  notice  that  any  effect  on  the  en- 
gine was  caused  by  the  collision,  any  more  than  if  it  had 
struck  nothing.  I  went  on  about  three  hundred  or  three 
hundred  and  fifty  feet,  when  the  engine  stopped.  When  I 
saw  him  attempt  to  cross  I  shut  off  my  engine,  applied  the 
air,  and  reversed  her.  I  had  not  anything  of  that  aocom^ 
pUshed  when  the  engine  struck;  jt^  as  it  struck  I  was  try- 
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mg  to  shut  off.  1  guess  we  had  struck  the  mem  cmd  horse 
when  we  oommenced  to  try  to  reverse  the  engine.  I  reversed 
it  afterwards^^  The  witness  Netzer,  standing  about  thirty 
or  forty  feet  away,  said:  "After  the  horses  were  un- 
hitched from  the  sleigh,  and  started  from  the  tongue,  they 
moved  r^A^  (a^(?;i5' till  they  got  on  the  track.  This  man 
did  not  stop^  he  kept  on  behind  the  horses.  When  I  first 
saw  the  engine  coming  Oraite  was  just  going  behind  the 
horses,  taking  hold  of  the  lines,  getting  ready  to  come 
across.'' 

A  topographical  survey  and  diagram  of  the  loot^  in  quo 
was  made  by  the  defendant  several  months  after  the  acci- 
dent, but  not  until  the  snow  to  the  depth  of  about  two  feet 
had  gone  oflf  and  the  logs  were  removed,  showing  lines  of 
vision  south  from  the  logging  road,  from  which  it  appeared 
that,  from  a  point  twenty  feet  east  of  the  track,  one  could 
see  south  along  it  853  feet ;  that  from  a  point  fifteen  feet 
east  of  the  rail  an  engine  was  visible  1,300  feet. 

The  distance  the  deceased  had  to  travel  from  where  he 
unhitched  from  the  sled  was  a  short  one, —  only  about 
thirty  feet.  There  is  no  reason  to  think  that  when  he  had 
started  he  had  had  any  notice  of  the  approach  of  the  loco- 
motive,—  nothing  to  show  that  he  had  not  been  vigilant  and 
(iaref  uL  For  full  half  of  the  distance  to  the  rail  the  evidence 
shows  that  his  view  at  that  time  was  greatly,  if  not  .entirely, 
obstructed.  When  he  had  reached  a  point  fifteen  feet  east 
of  the  rail,  a  distance  of  six  or  seven  feet  more  would  bring 
him  to  the  point  where  the  forefeet  of  his  near  horse  were 
over  the  rail,  and  where  Netzer  says  he  did  look,  and  then 
the  locomotive  was  at  the  switch  post,  160  feet  south  of 
the  crossing.  Having  had  no  previous  knowledge  of  its 
approach,  owing  to  the  failure  of  those  in  charge  to  give 
any  signal,  he  had  a  right  to  assume  there  was  until  then 
no  danger,  and  he  was  no  doubt  greatly  confused  and 
alarmed  when  he  did  look, —  was  so  far  committed  to  his 
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attempt  to  cross,  with  his  team  partly  on  the  track,  that 
he  had  to  choose  between  two  alternatives  without  the 
means  of  forming  a  safe  or  prudent  judgment.  He  had 
no  time  to  observe  the  unusually  high  rate  of  speed  of  the 
locomotive,  no  time  for  deliberation,  and  although  Netzer 
says  Oraite  did  not  look  before  then,  in  view  of  the  fact 
that  the  team,  as  he  says,  was  between  him  and  Craite,  he 
oonld  not  have  known  that  he  did  not  look  before  and 
without  making  any  discovery.  The  distance  was  so  very 
short,  the  time  so  very  brief,  when  a  few  seconds  counted 
infiact  for  everything,  that  it  is  difficult  to  say  that  the 
facts  and  circumstances  clearly  and  decisively  established 
negligence  on  the  part  of  the  deceased.  With  the  locomo- 
tive at  ten  rods'  distance,  he  might  from  his  standpoint 
have  thought  he  could  succeed  in  crossing  in  safety,  and 
that  such  would  be  the  better  course.  Netzer,  an  intelli- 
gent witness,  observing  the  occurrence,  thought  he  would 
get  across  and  uttered  no  warning,  and  but  for  the  high 
rate  of  speed  he  might  have  succeeded.  It  would  be  most 
unjust  to  hold  that  he  was  chargeable  with  knowledge  of 
the  unusual  rate  of  speed  of  the  locomotive,  with  neither 
means  nor  opportunity  to  judge  of  the  fact,  when  no  notice 
whatever  was  given  (as  we  must  assume  in  view  of  the 
state  of  the  record)  of  its  approach  until  the  noise  of  its 
ordinary  motion,  to  be  heard  only  eight  or  ten  rods,  an- 
nounced the  fact. 

Contributory  negligence  is  not  always  chargeable  upon 
the  failure  to  exercise  the  greatest  prudence  or  the  best  of 
judgment,  in  cases  where  a  person  is  required  to  act  sud- 
denly or  in  an  emergency.  McClain  v.  Brooklyn  C.  R.  Co, 
116  N.  T.  470;  Penn.  R.  Co.  v.  Werner,  89  Pa.  St.  59; 
Duame  v.  C.  cfe  JT.  W.  R.  Co.  72  Wis.  530-634:;  Cfurm  v.  (7., 
Si.  P.  dk  M.  R.  Co.  62  Wis.  676-677.  As  said  by  Orton,  J., 
in  Duame  v.  C.  A  N.  W.  R.  Co.^  supra:  "  If,  by  the  negligence 
or  omission  of  those  in  charge  of  the  train,  the  plaintiff's  vig- 
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ilance  was  allayed,  they  are  not  to  impute  the  consequences 
of  their  acts  to  his  want  of  vigilance,  and,  if  their  acts 
brought  him  within  the  boundaries  of  peril,  they  must  an- 
swer for  it."  Pmn.  B.  Co.  v.  Ogier,  35  Pa.  St.  71,  72;  Eahn 
V.  C.y  M.  dk  St.  P.  R.  Co.  78  Wis.  396;  Abbot  v.  DwinneU, 
74  Wis.  514:;  Ernst  v.  H.  R.  R.  Co.  35  N.  ¥•  35.  That  the 
deceased  was  just  entering  upon  the  verge  of  manhood,  with 
the  instinct  of  seK-preservation  strong  within  him,  and  not 
likely  rashly  to  encounter  deadly  peril  or  great  personal 
danger,  is  a  circumstance  not  without  its  weight,  in  such  a 
combination  of  facts  and  circumstances,  to  repel  the  impu- 
tation of  negligence.  The  fact  that  he  saw  the  locomotive 
when  it  was  164  feet  distant  from  him,  if  considered  by  it- 
self and  not  qualified  by  other  circumstances,  would  have 
strongly  tended  to  show  negligence ;  but  even  then  it  would 
scarcely  justify  the  court  in  ■  saying  that  there  was  negli- 
gence as  a  matter  of  law,  independent  of  proof  of  apparent 
rate  of  speed  and  opportunity  to  estimate  it.  Upon  a  care- 
ful consideration  of  the  evidence,  we  think  that  the  proof 
of  contributory  neglience  is  not  so  clear  and  decisive  as  to 
justify  the  absolute  direction  to  the  jury  to  find  for  the  de- 
fendant. The  following  cases  will  be  found  to  further  sup- 
port our  conclusion :  Maaaoth  v.  D.  <fe  H.  Comal  Co.  64  N.  Y. 
529,  530;  French  v.  Taunton  Br.  R.  Co.  116  Mass.  540; 
Craig  v.  N.  Y.,  ilT.  S.  dk  H.  R.  Co.  118  Mass.  437;  Schum 
V.  Penn.  R.  Co.  107  Pa.  St.  8,  13, 14.  The  case  of  Olson  v. 
a,  M.  <&  St.  P.  R.  Co.  81  Wis.  41,  is  clearly  distinguishable. 
There  the  plaintiff  had  timely  notice  of  the  near  approach 
of  the  train,  and  his  course  was  taken  with  full  knowledge 
of  the  fact. 

There  is,  however,  another  aspect  of  the  evidence  which, 
we  think,  made  it  the  duty  of  the  court  to  submit  the  case 
to  the  jury,  even  conceding  that  the  evidence  showed 
clearly  and  decisively  contributory  negligence  on  the  part 
of  the  deceased.    The  engineer  saw  the  deceased  and  his 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1892.  15 

Valin  Ta  The  Milwaukee  &  Noiihem  R  Ca 

team  when  he  reached  the  top  of  the  hill  after  coming  up 
out  of  the  swamp,  540  feet  before  he  reached  the  crossing, 
and  he  says  that  the  heads  of  the  horses  were  within  eight 
or  nine  feet  of  the  track,  and  that  they  were  headed  as  if 
they  were  going  to  cross,  though  he  says  he  did  not  think 
they  would  cross;  that  they  were  stomding  st4U,  the  man 
behind  his  team ;  that  when  he  got  within  a  few  yards  of 
them  the  man  mdde  a  dime  to  go  across ;  that  when  he  saw 
them  he  did  not  think  it  prudent  to  sound  the  whistle,  for 
fear  it  would  frighten  the  horsee  onto  the  right  of  way.  They 
were  already  on  the  right  of  way,  and  it  is  understood  that 
the  whistle  is  to  be  blown  and  the  bell  sounded  to  warn 
men  and  frighten  animals  oflf  the  track  or  from  going  upon 
it.  Netzer  contradicts  this  witness  squarely  as  to  the  man 
and  horses  standing  still,  and  says  that  from  the  time  they 
left  the  sled  they  moved  steadily  forward  without  stopping. 
The  connection  of  the  engineer  with  the  fatal  occurrence  is 
such  as  to  justly  subject  his  testimony  to  criticism  and  to 
furnish  reasons  for  doubting  its  candor  and  fairness.  A 
jury  might,  perhaps,  think  his  desire  of  self-vindication 
stronger  than  his  memory  of  facts.  The  reason  he  gives 
for  not  blowing  the  whistle  is  unworthy  of  a  moment's 
consideration,  and  possibly  suggestive  of  a  consciousness 
that  he  did  not  in  this  emergency  do  his  plain  and  obvious 
duty.  Animals,  and  much  less  human  beings,  because  they 
approach  the  track  of  a  railway  and  indicate  a  purpose  or 
are  about  to  cross  under  circumstances  making  it  dangerous 
to  do  so  and  negligent  as  to  human  beings,  are  no^  out- 
lawed; and  those  in  charge  of  locomotives  and  passing 
trains  must  not  neglect  to  act  with  the  care,  caution,  and 
tenderness  of  human  safety  and  life  plainly  required  by  the 
common  dictates  of  humanity.  It  appears  that  the  loco- 
motive on  this  occasion  was  readily  stopped  within  a  dis- 
tance of  300  or  850  feet,  but  the  engine  was  not  reversed 
nntil  after  the  fatal  shock.    When  the  engineer  discovered 
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the  situation  of  the  man  and  the  team,  had  he  sounded  the 
whistle,  slowed  up,  or  had  instantly  shut  off  and  reversed 
his  engine,  the  fatal  occurrence  probably  would  have  been 
prevented.  A  jury  might  believe  Netzer's  testimony  that 
the  deceased  was  moving  steadily  and  certainly  forward  to 
cross  the  track  wheti  the  engineer  first  saw  him  with  his 
team,  headed,  as  he  says,  as  if  to  cross  the  track,  and  that 
the  facts  were  such  as  to  fairly  admonish  him  to  take  im- 
mediate and  effective  action  to  avert  the  danger;  and  that 
his  failure  to  do  so  was  negligence  on  his  part,  making  the 
company  liable  for  the  fatal  consequences  which  ensued. 
Here  was  a  question  of  credibility  of  the  testimony  of  the 
engineer,  particularly  when  contradicted  on  a  vital  point, 
as  we  have  seen  he  was,  by  Netzer. 

l^he  negligence  of  the  deceased  will  not  enable  the  com- 
pany to  escape  liability  if  the  act  which  caused  the  injury 
was  done  by  the  defendant  after  it  discovered  his  negli- 
gence, and  if  the  defendant  could  have  avoided  the  injury 
in  the  exercise  of  reasonable  care.  Morris  v.  CI,  B.  cfe  Q. 
a.  Go.  45  Iowa,  32,  and  cases  there  cited.  This  rule  is  well 
sustained  by  numerous  authorities ;  and  such  supervening 
negligence,  as  the  deceased  was  not  a  trespasser,  need  not 
be  ffro88  negligence  in  order  to  authorize  a  recovery.  In 
such  a  case,  it  is  enough  that  the  defendant,  by  the  exercise 
of  reasonable  care  and  prudence,  might  have  avoided  the 
consequences  of  the  plaintiff's  negligence.  Inlcmd  cfe  /S.  C. 
Go.  V.  Tolaon,  139  IT.  S.  551,  558 ;  Badley  v.  L.  d&  N.  F.  R. 
Go.  L.  R  1  App.  Cas.  Y54-759;  ScoU  v.  D.  ds  W.  R.  Go.  11 
Ir.  0.  L.  377;  Austin  v.  N.  J.  Steamboat  Go.  43  K  T.  82. 
The  evidence  on  this  point  required  the  submission  of  the 
case  to  the  jury,  and  for  error  in  directing  a  verdict  for  the 
defendant  there  must  be  a  nevr  trial. 

By  the  GovH. —  The  judgment  of  the  circuit  court  is  re- 
versed, andthe  case  is  remanded  for  a  new  triaL 
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CiJTTB,  Appellant,  vs.  Book  County,  Eespondent. 
CuTTS,  Eespondent,  vs.  Eoox  County,  Appellant. 

Febnuiry  f9 — March  SS,  1802, 

Sheriffs:  Compensation  for  attending  court:  Under-sheriff  attending  as 

constable, 

"L  The  salary  of  a  sheriff,  fixed  in  accordance  with  ch.  53,  Laws  ol 
1881,  is  in  lieu  of  all  fees  of  himself  and  deputies  for  attending  th» 
circuit  court  on  the  trial  of  cases  coming  by  change  of  venue  from 
other  counties.  And  although  the  county  has  collected  from  said 
other  counties  the  amount  of  such  fees,  the  sheriff  is  not  entitled 
thereta 

ai  Where  a  salary  for  the  sheriff  has  been  so  fixed,  an  under-sheriff^ 
who  is  also  a  constable  cannot  recover  from  the  county  for  servioea 
in  attending  the  circuit  court  as  a  constable,  although  he  was  re-^ 
quired  by  the  sheriff  to  attend  in  the  capacity  of  constable  only. 

APPEALS  from  the  Circuit  Court  for  Booh  County. 

This  case  is  here  on  cross-appeals  by  the  respective  paK 
ties  thereto  from  portions  of  the  judgment.  It  was  tried 
by  the  court  without  a  jury.  There  is  no  bill  of  exceptions 
in  the  record.  The  facts  found  by  the  court  are  substan- 
tially as  follows  : 

During  the  years  188Y  and  1888  Silas  Ward  was  sheriff 
of  Rock  county,  and  A.  K.  CuUa^  the  plaintiff,  was  the  un- 
der-sheriff and  also  one  of  the  constables  of  that  county. 
Before  1887  the  board  of  supervisors  of  Boch  county,  by 
resolution,  changed  the  method  theretofore  existing  for 
compensating  the  sheriff  for  services  performed  in  the 
county  for  which  the  county  was  liable,  and  fixed  his  sal- 
ary pursuant  to  ch.  53,  Laws  of  1881,  which  provides,  in  scio. 
3,  that  ^^  such  salary,  when  so  fixed^ shall  be  in  lieu  of  all 
fees  and  compensation  for  the  sheriff,  under-sheriff  and 
deputy  sheriff,  for  all  service  rendered  by  such  officers 
within  the  limits  of  such  county,  for  which  service  the 
county  is  now  liable,  except  compensation  for  keeping  and 
Vol.  82—2 
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maintaining  prisoners  in  the  common  jaiL"  S.  &  B.  Ann. 
Stats,  sec.  694a,  subd.  3.  Sheriff  Ward  received  such  sal- 
ary for  both  years  of  his  term. 

Daring  such  term  several  cases  came  to  the  circuit  court 
of  Hock  county  on  changes  of  venue  from  other  counties, 
and  were  tried  in  such  circuit  court.  Bills  for  the  expenses 
of  such  trials  were  taxed  and  allowed  by  the  circuit  judge, 
and  paid  to  Hock  county  by  the  several  counties,  respect- 
ively, from  which  the  cases  were  removed,  in  accordance 
with  sees.  2940,  2941,  R  S.  Each  of  these  bills  contained 
a  charge  for  the  per  diem  of  the  sheriff  and  two  deputies 
for  attendance  upon  the  court  during  the  trial,  at  the  rates 
prescribed  in  R.  S.  sec.  731,  subd.  22.  These  charges 
amount  to  $227.  The  county  refused  to  pay  the  same  over 
to  Sheriff  Ward.  The  latter  assigned  his  claim  therefor  to 
plaintiff  before  this  action  was  commenced.  During  the 
same  years  the  plaintiff  attended  the  circuit  court  of  Hock 
county,  by  direction  of  Sheriff  Ward,  eighty-three  days. 
The  circuit  court  finds  he  so  attended  as  a  constable. 

The  clerk  of  the  circuit  court  having  refused  to  issue  cer- 
tificates for  the  above  services  of  the  sheriff,  the  deputy 
sheriffs,  and  the  plaintiff,  this  action  was  brought  to  re- 
cover of  the  county  compensation  therefor.  The  court  held 
that,  under  ch.  53,  Laws  of  1881,  compensation  of  the  sher- 
iff and  deputies  for  attending  the  sessions  of  the  court  was 
included  in  the  salary  received  by  the  sheriff,  and  hence 
cannot  be  recovered  by  the  assignee  of  the  sheriff.  To  this 
conclusion  of  law  the  plaintiff  duly  excepted.  The  court 
further  found  that  plaintiff  is  entitled  to  recover,  at  the 
rate  of  $2  per  day,  for  attendance  upon  the  court  as  a  con- 
stable, 83  days,  and  rendered  judgment  for  him  for  $166 
and  interest,  and  for  costs.  The  district  attorney  duly  ex- 
cepted to  the  finding  of  fact  that  plaintiff  rendered  such 
services  as  a  constable,  and  to  the  conclusion  of  law  that  he 
is  entitled  to  compensation  therefor  from  the  county. 
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The  plaintiff  appeals  from  so  much  of  the  judgment  as 
denies  his  right  to  recover  the  $227  j?^  diem  of  the  sheriff 
and  deputies,  and  the  county  appeals  from  the  judgment 
against  it  for  plaintiffs  services  as  a  constable. 

For  the  plaintiff  there  were  briefs  by  Fethera,  Jeffris  dk 
Fifietdj  and  oral  argument  by  M.  G.  Jeffris. 

William  ff.  Wheelery  for  the  defendant 

Ltok,  0.  J.  I.  On  the  appeal  of  the  plaintiff  but  little 
need  be  saidL  Under  ch.  53,  Laws  of  1881,  the  salary  re- 
ceived by  Sheriff  Ward  was  in  lieu  of  all  fees  and  compen- 
sation for  services  rendered  by  him  and  the  deputy  sheriffs 
within  the  county  of  Hock  (except  for  keeping  and  main- 
taining prisoners  in  the  common  jail)  which  the  county 
would  have  been  liable  to  pay  had  cb.  53  not  been  enacted. 
This  is  the  plain,  unambiguous  reading  and  meaning  of  the 
statute.  S.  &  B.  Ann.  Stats,  sec.  694a,  subd.  3.  Bock 
county  is  primarily  liable  to  pay  the  sheriff  and  deputies 
for  attendance  upon  the  sessions  of  the  circuit  court.  Before 
the  county  board  changed  the  method  of  compensating 
therefor,  under  ch.  53,  Laws  of  1881,  the  liability  of  the 
county  was  measured  by  the  per  diem  compensation  al- 
lowed by  subd.  22,  sec.  731,  K.  S.  Since  that  time  such 
compensation  has  been  and  is  measured  by  the  salary  paid 
the  sheriff,  which  includes  compensation  for  such  services, 
and  presumably  is  larger  because  thereof. 

It  is  immaterial  that  the  amount  claimed  for  such  serv- 
ices has  been  collected  by  the  county  from  other  counties. 
Neither  the  liability  of  the  county  nor  the  rights  of  the 
sheriff  are  affected  by  that  circumstance.  The  money  thus 
collected  was  received  by  JRock  county  to  its  own  use,  and 
not  to  the  use  of  the  sheriff.  The  latter  took  his  office 
cum  onere^  and  is  not  entitled  to  receive  from  the  county 
any  other  compensation  for  services  than  is  prescribed  in 
the  statutes,  and  then  only  in  the  manner  therein  pre- 
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scribed.  There  is  no  statute  which  requires  the  county  to 
pay  over  to  Sheriflf  Ward,  or  his  assignee,  the  plaintiff,  the 
$227  claimed  in  this  action,  except  as  the  same  is  included 
in  the  sheriff's  salary.    The  learned  circuit  court  so  held. 

II.  The  question  on  the  appeal  of  the  county  may  be 
thus  stated :  The  under-sheriff  being  also  a  constable,  may 
the  sheriff  ignore  his  oflScial  character  as  under-sheriff,  in 
which  character  he  would  not  be  entitled  to  compensation 
from  the  county  for  his  services,  and  require  him,  under 
subd.  2,  sec.  842,  R.  S.,  to  attend  upon  the  sessions  of  the 
circuit  court  in  the  capacity  of  constable  only,  in  which 
case  he  would  be  entitled  to  such  compensation  from  the 
county? 

The  sheriff  is  the  executive  oflBcer  of  the  circuit  court, 
and  attends  the  sessions  thereof,  as  do  the  under-sheriff 
and  deputy  sheriffs,  chiefly  for  the  purpose  of  executing 
the  orders  and  process  of  the  court.  They  are  not  mere 
janitors  or  laborers.  Although  a  constable  may  be  such 
attendant,  that  does  not  extend  or  enlarge  his  ofScial  func- 
tions. He  cannot  serve  process  or  perform  other  acts 
which  the  sheriff  or  deputy  sheriffs  are  alone  authorized 
by  law  to  serve  or  perform.  The  court  cannot  send  him  to 
serve  a  bench-warrant  or  process  for  the  arrest  of  one  in 
contempt  (as  a  defaulting  juror  or  witness),  or  for  the  com- 
mitment of  a  prisoner,  or  a  special  venirey  or  require  him 
to  perform  many  other  acts  of  like  character,  which  the 
oflScers  attending  upon  the  court  are  expected  to  perform 
and  are  sent  there  to  perform. 

The  ofScial  functions  of  a  constable  being  thus  limited, 
the  constant  necessity,  when  the  court  is  in  session,  for  the 
presence  of  the  sheriff  or  other  officer  having  like  powers, 
raises  a  strong  presumption  that  the  statute  does  not  con- 
template the  employment  of  constables  as  attendants  upon 
the  sessions  of  the  circuit  court,  except  in  the  exigency  that 
the  sheriff  and  the  deputies  he  is  authorized  to  employ  are 
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uDable  to  perform  all  the  duties  required  of  such  attend- 
ants. In  the  present  case  the  fact  that  the  plaintiff  at- 
tended the  sessions  of  the  court  by  direction  of  the  sheriff 
shows  conclusively  that  no  good  reason  existed  why  he 
could  not  attend  as  under-sheriff  as  well  as  a  constable.  Is 
it  reasonable  to  say  that  the  sheriff  could  lawfully  send 
him  into  court  as  a  constable  only,  and  thus  disqualify  him 
from  performing  many  acts  which  might  become  necessary 
for  an  executive  officer  of  the  court  to  perform,  when  in 
his  larger  capacity  of  under-sheriff  (which  includes  all  the 
functions  of  a  constable)  he  would  have  ample  authority  to 
perform  them? 

Suppose,  when  plaintiff  was  attending  the  circuit  court, 
it  became  necessary  to  make  immediate  service  of  a  war- 
rant for  the  arrest  of  some  person,  and,  there  being  no 
other  officer  present  or  accessible,  the  court  directed  plaint- 
iff to  serve  it.  If  plaintiff  objected  to  making  the  service 
because  he  was  there  as  a  constable  only  and  had  no  power 
as  such  to  make  it,  we  should  expect  to  learn  that  the  court 
very  quickly  restored  him  to  the  suspended  functions  of 
under-sheriff.  Again,  suppose  plaintiff  is  an  attorney  at 
law,  and^hile  so  attending  the  circuit  court  appeared  as 
attorney  in  some  case  there  on  trial.  The  statute  prohibits 
an  under-sheriff  from  so  doing.  Sec.  Y29,  R  S.  Would 
the  court  permit  him  to  try  the  case  on  the  plea  that  his 
functions  as  under-sheriff  were  suspended,  and  that,  for  the 
time  being,  he  was  a  constable  only?    We  think  not. 

The  above  illustrations  are  given  for  the  purpose  of  show- 
ing how  difficult,  if  not  impossible,  it  is  to  separate  the 
functions  of  the  two  offices  so  that  the  under-sheriff  may 
still  hold  that  office  and  perform  official  acts  which  as 
under-sheriff  only  he  has  authority  to  perform,  and  still 
perform  those  acts  as  a  constable  and  not  a^  under-sheriff. 
We  do  not  perceive  how  this  can  be  done.  It  seems  to  us 
that  the  reasonable  as  well  as  logical  view  of  the  case  is 
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that)  if  the  oflScer  detailed  by  the  sheriff  to  attend  the  ses- 
sions of  the  circuit  coart  be  an  under-sheriff  or  a  deputy 
sheriff)  he  attends  the  court  as  such,  because  the  duties 
which  he  is  required  to  perform  are  duties  which  the  law 
imposes  upon  the  sheriff  as  the  executive  ofScer  of  the  court, 
and  it  is  necessary  that  the  officers  who  perform  such  duties 
should  be  clothed  with  the  power  and  authority  of  the 
sheriff.  And  if  the  under-sheriff  or  deputy  sheriff  so  at- 
tending the  court  happens  to  be  a  constable  also,  and  the 
sheriff  in  form  requires  his  attendance  as  a  constable  only, 
that  cannot  change  his  official  character.  He  still  acts  as 
under-sheriff  or  deputy,  as  the  case  may  be.  The  opposite 
view  seems  to  us  not  only  illogical,  but  it  opens  the  door 
to  easy  evasions  of  ch.  58,  Laws  of  1881^  to  the  injury  of  the 
county. 

Should  it  be  claimed  that  a  constable,  thus  in  attendance 
upon  the  circuit  court  as  such,  has  all  the  powers  and  author- 
ity of  a  deputy  sheriff,  then  he  is  for  the  time  being  a  deputy 
sheriff  and  within  the  spirit  of  the  provisions  of  sec.  3,  ch. 
63,  Laws  of  1881,  which  provides  that  the  sheriff's  salary 
shall  cover  compensation  for  such  services.  But  we  do  not 
determine  this  proposition. 

We  conclude  that  the  circuit  court  erred  in  finding  that 
the  plaintiff  attended  the  court  as  a  constable,  and  also  in 
the  conclusion  of  law  that  he  is  entitled  to  compensation 
from  the  county  for  his  services  as  such  constable. 

It  follows  from  the  above  views  that  on  plaintiff's  ap- 
peal the  judgment  of  the  circuit  court  must  be  affirmed, 
and  on  the  appeal  of  the  county  the  judgment  must  be  re- 
versed. 

By  the  Court—  Ordered  accordingly. 
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BbbkhabdT)  Plaintiff  in  errdr,  ts.  The  State,  Defendant 

in  error. 

February  f9— March  fi,  1892. 

CSBimNAL  Law  and  Practicb.  (i)  Pleading:  Information  charging 
murder  in  first  degree,  (f -5)  Instructions  to  jury:  Degrees  of  mur- 
der: Intoxication,  (6)  Oood  chairacter.  (7)  Misconduct  of  jury: 
Beading  statutes. 

1.  An  information  for  murder  which,  after  striking  out  surplusage  and 

redundant  matter,  charges  tliat  defendant  with  a  club  inflicted  a 
mortal  wound  upon  the  body  of  one  S.,  with  a  premeditated  design 
to  effect  the  death  of  said  S.,  from  which  mortal  wound  he  did  die ; 
and  that  defendant,  from  premeditated  design  to  effect  the  death 
of  said  S.,  him,  the  said  a,  did  feloniously  slay,  kill,  and  murder  — 
is  lield  to  charge  the  crime  of  murder  in  the  first  degree^ 

2.  On  the  trial  upon  such  information,  where  the  court  instructed  the 

jury  as  to  the  various  degrees  of  homicide  in  the  language  of  the 
statute,  it  was  not  error  to  refuse  to  give  a  spteial  instruction  on 
the  subject  of  murder  in  the  third  degree. 

8.  A  criticism  of  the  charge  as  giving  undue  prominence  to  murder  in 
the  first  degree,  is  Tield  to  be  unwarranted. 

4  The  court  charged  the  jury  that  if  they  should  find  that  defendant* 
at  the  time  he  struck  the  blow,  was  in  such  a  condition  from  the 
use  of  spirituous  liquors  that  he  was  incapable  of  forming  an  intent 
to  kill,  then  they  might  consider  the  question  of  intoxication ;  that 
the  question  was,  in  short,  Was  he  at  the  time  in  such  a  condition 
mentally  as  to  be  incapable  of  forming  this  premeditated  design  to 
effect  the  death?  Held,  that  there  was  no  error  in  refusing  to 
charge :  **  If  you  have  a  reasonable  doubt  whether  at  the  time  of 
the  killing  the  defendant  had  sufficient  capacity  to  deliberately 
think  upon  and  rationally  to  determine  so  to  kilt,  you  cannot  find 
him  guilty  of  murder  in  the  first  degree,  although  such  inability 
was  the  result  of  intemperance." 

S.  Where  no  particular  instructions  on  a  subject  are  requested,  it  Is 
not  error  to  refuse  to  instruct  the  jury  upon  that  subject,  unless  it 
was  either  necessary  or  the  duty  of  the  court  to  mstruct  them  with 
respect  thereta 

6L  The  office  of  good  character,  in  criminal  cases,  is  not  to  raise  doubts 
when  the  facts  are  clearly  and  positively  proven»but  to  solve  doubts 
(Uproot 
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7.  For  the  jury,  without  the  knowledge  of  the  court,  to  have  in  their 
poeseesion  the  Revised  Statutes,  and  to  read  therelrom  the  pro- 
visions concerning  murder  in  its  several  degrees  and  the  penalties 
thereof,  and  to  discuss  their  verdict  in  connection  with  such  pro- 
visions^ is  not  such  misconduct  as  will  work  a  reversal 

EREOE  to  the  Circuit  Court  for  Waukesha  County. 

The  plaintiff  in  error  was  convicted  of  murder  in  the  first 
degree.    The  information  was  as  follows,  omitting  title,  etc. : 

"  I,  Alexander  Cook,  district  attorney  for  said  county, ' 
hereby  inform  the  court  that  on  the  third  day  of  May,  in 
the  year  1891,  to  wit,  in  the  night  time  after  the  hour  of 
midnight  of  the  previous  day,  at  said  county,  John  Bern- 
hardt did  with  force  and  arms  wilfully,  feloniously,  and  of 
his  malice  aforethought,  with  one  club,  stake,  or  billet  of 
wood  in  the  hands  of  him,  the  said  John  Bernhardt^  then 
and  there  had  and  held,  in  and  upon  the  body,  face,  and 
head  of  one  Henry  Schley,  a  human  being,  then  and  there 
being,  did  strike  one  mortal  blow,  and  by  such  striking  of 
the  said  blow  then  and  there  did  inflict  one  mortal  wound 
in  and  upon  the  body,  face,  and  head  of  him,  the  said 
Henry  Schley,  with  premeditated  design  to  effect  the  death 
of  him,  the  said  Henry  Schley,  of  which  said  mortal  wound 
he^  the  said  Henry  Schley,  immediately  did  die. 

"And  so  I,  the  said  district  attorney,  do  hereby  inform 
the  court  that  the  said  John  Bernhardt^  at  the  time  and 
place  aforesaid,  in  the  manner  and  form  aforesaid,  from 
premeditated  design  to  effect  the  death  of  him,  the  said 
Henry  Schley,  wilfully,  feloniously,  and  of  his  malice  afore- 
thought, from  premeditated  design  to  effect  the  death  of 
him,  the  said  Henry  Schley,  him,  the  said  Henry  Schley, 
did  feloniously  slay,  kill,  and  murder,  against  the  peace 
and  dignity  of  the  state  of  Wisconsin." 

The  trijd  court  refused  to  give  to  the  jury  the  following 
instruction,  requested  by  defendant,  on  the  subject  of  mur- 
der in  the  third  degree:   "If  you  find  from  the  evidence 
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that  at  the  time  of  the  killing  of  Schley  the  defendant  in- 
tended to  commit  the  crime  of  robbery  from  the  person  of 
Schley,  and  that  the  defendant  struck  the  blow  or  blows 
which  killed  Schley  without  any  desire  or  intent  to  kill 
him,  then  the  killing  is  murder  in  the  third  degree,  and 
you  tnust  so  find  by  your  verdict.  You  are  not  required 
to  so  find  beyond  a  reasonable  doubt,  but  you  must  be  sat- 
isfied from  the  evidence,  beyond  a  reasonable  doubt,  that 
it  is  not  so.'' 

The  following  instruction,  requested  by  defendant,  was 
also  refused :  '*  You  are  instructed  that  evidence  of  previous 
good  character  is  competent  evidence* in  favor  of  a  party 
accused  of  crime,  as  tending  to  show  that  he  would  not  be 
likely  to  commit  the  crime  alleged  against  him.  And  in 
this  case,  if  you  believe  fronfi  the  evidence  that  prior  to  the 
commission  of  the  alleged  crime  the  defendant  had  always 
borne  a  good  character,  as  being  a  good,  peaceable,  and 
law-abiding  citizen,  among  his  acquaintances  and  in  the 
neighborhood  where  he  lived,  then  there  is  a  fact  proper 
to  be  considered  by  you  in  determining  whether  he  in- 
tended to  kill  Schley."  The  court  charged  the  jury  on 
this  subject  that  evidence  in  regard  to  the  good  character 
of  the  defendant  "  is  always  receivable  in  a  court  of  justic^ 
and  it  oft-times  forms  a  very  important  part  of  the  testi- 
mony in  the  case.  In  a  doubtful  case, —  a  case  depending 
entirely  upon  circumstantial  evidence, —  sometimes  good 
character  of  the  defendant  will  turn  the  scale;  but  where 
the  evidence  is  clear  and  positive  it  is  not  of  so  much  weight 
in  a  case ;  still  it  is  entitled  to  be  given.  In  this  case  you 
may  consider  the  good  character  of  the  defendant  and  give 
it  such  weight  as  you  think  [it  should  have],  in  view  of  the 
circumstances  of  the  case." 

Other  facts  will  suflBciently  appear  from  the  opinion. 

V.  W.  Seelyy  for  the  plaintiff  in  error. 

The  Attorney  General^  and  J.  M.  Cla/ncey^  Assistant  At- 
torney General,  for  the  defendant  in  error. 
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Obton,  J.  The  plaintiff  in  error  was  tried  and  convicted 
in  the  circuit  court  of  the  county  of  Waukesha  of  the  crime 
of  murder  in  the  first  degree  for  the  killing  of  one  Henry 
Schley  on  the  3d  day  of  May,  1891.  The  facts  are  not 
material  to  any  error  assigned.  The  assignments  of  error 
will  be  disposed  of  in  their  order. 

1.  That  the  information  does  not  charge  the  crime  of 
murder  in  the  first  degree.  Murder  in  the  first  degree  is 
^^  the  killing  of  a  human  being  when  perpetrated  from  a 
premeditated  design  to  effect  the  death  of  the  person  killed 
or  of  any  human  being."  Sec.  4338,  R  S.  We  are  able  to  ex- 
tract from  the  first  part  of  the  information  "  that  John  Berr^ 
hardt^  with  a  club,"  etc.,  *  inflicted  a  mortal  wound  upon  the 
body,"  etc., "  of  one  Henry  Schley,  with  a  premeditated  de- 
sign to  effect  the  death  of  said  Henry  Schley,  from  which 
mortal  wound  he  did  die ;"  and  from  the  last  part  of  the  infor- 
mation, "  that  John  Bemha/rdt^  from  premeditated  design  to 
effect  the  death  of  Henry  Schley,  did  the  said  Henry  Schley 
feloniously  slay,  kill,  and  murder."  The  crime  is  twice 
charged  in  the  information  in  the  language  of  the  statute. 
These  statements  of  the  crime  are  not  modified  or  qualified 
by  the  context  of  redundant  matter  with  which  the  infor- 
mation abounds.  No  other  crime  or  grade  of  murder  is 
charged  by  any  appropriate  language.  If  the  redundant 
matter  and  surplusage  were  stricken  out,  there  would  re- 
main at  least  one  good  information  for  murder  in  the  first 
degree. 

2.  That  the  defendant's  request  to  charge  the  jury  on  the 
subject  of  murder  in  the  third  degree  should  have  been 
given,  and  that  given  by  the  court  was  error.  The  court 
instructed  the  jury  as  to  the  various  degrees  of  homicide  in 
the  language  of  the  statute,  and  that  is  suflScient.  Jiotmds 
V.  State,  57  Wis.  46. 

3.  That  the  court  refused  to  give  the  instruction  asked 
by  the  defendant  on  the  question  what  effect  the  drunken- 
ness of  the  defendant  should  have  upon  the  crime.    The 
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instroction  given  and  that  asked  are  substantially  alike, 
the  only  difference  being  that  the  instruction  given  is  more 
direct  and  specific  than  that  asked.  The  instruction  asked 
is :  "If  you  have  a  reasonable  doubt  whether  at  the  time 
of  the  killing  the  defendant  had  sufficient  capacity  to  de- 
liberately think  upon  and  rationally  to  determine  so  to  kill, 
you  cannot  find  him  guilty  of  murder  in  the  first  degree, 
although  such  inability  was  the  result  of  intemperance." 
The  instruction  given  was:  "If  you  shall  find  from  the 
evidence  in  the  case  that  this  defendant,  at  the  time  he 
struck  the  blow,  was  in  such  a  condition  from  the  use  of 
spirituous  liquors  that  he  was  incapable  of  forming  an  in- 
tent to  kill,  then  you  may  consider  the  question  of  intoxi- 
cation. The  question  simply  is,  in  short.  Was  he  at  the 
time  in  such  a  condition  mentally  as  to  be  incapable  of 
forming  this  premeditated  design  to  effect  the  death?"  etc. 
This  instruction  is  direct,  clear,  and  to  the  point,  and  the 
jury  could  understand  it.  The  point  is,  was  he  so  intoxi- 
cated that  he  could  not  form  the  intent  or  the  premeditated 
design  to  kill?  The  instruction  asked  is  loose,  indirect,  and 
obscure,  and  it  improperly  uses  the  word  "  capacity  "  for 
"condition,"  and. the  words  " deliberately  to  think"  and 
"rationally  determine"  for  "intent."  The  instruction 
given  was  strictly  correct.  TerriU  v.  State,  74  Wis.  278 ; 
People  V.  Hogersy  18  N.  T.  9.  The  instruction  given  is 
more  favorable  to  the  defendant,  as  the  word  "  capacity  " 
might  have  been  understood  by  the  jury  as  indicating  the 
permanent  loss  of  ability  to  form  an  intent  by  a  long  course 
of  intemperance,  when  the  defendant  should  have  the  bene- 
fit of  that  condition  produced  temporarily  by  being  drunk 
at  the  time,  in  which  he  was  unable  to  form  an  intent. 
There  is  great  danger  in  departing  from  the  use  of  strict 
legal  language  in  instructing  the  jury  on  such  a  question, 
as  if  something  else  would  answer  as  well  or  better  than 
the  clear  expression  of  a  principle  found  in  the  books. 
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4.  That  the  court  instructed  the  jury  wrongly  in  answer 
to  the  request  to  charge  that  the  previous  good  charac- 
ter of  the  accused  was  proper  to  be  considered  by  the  jury 
in  determining  whether  he  intended  to  kill  Schley.  Here 
again  the  court  instructed  the  jury  more  favorably  for 
the  defendant  than  requested.  The  instruction  asked  was 
only  that  good  character  was  only  proper  to  be  considered 
in  determining  whether  the  defendant  killed  Schley.  The 
instruction  given  was  that  the  jury  might  consider  that  fact 
in  this  case,  but  that  it  would  have  more  weight  in  a  doubt- 
ful case  than  when  the  evidence  is  clear  and  positive,  in  de- 
termining whether  the  defendant  killed  Schley,  or  any  other 
doubtful  question.  Such  fact  is  not  to  raise  doubts,  when 
the  evidence  is  clear  and  positive,  and  there  is  no  doubt  on 
the  facts,  but,  as  said  in  Hogam,  v.  State,  36  Wis.  226,  "  to 
solve  doubts  of  proof." 

6.  That  the  court  gave  undue  prominence  in  the  instruc- 
tions to  murder  in  the  first  degree.  The  court  should  have 
given  prominence  to  that  degree  of  homicide,  because  that 
was  the  crime  charged  in  the  information,  and  for  which 
the  defendant  was  tried,  and  the  evidence  tended  to  prove 
it.  But  this  is  not  assigned  as  an  error.  It  is  rather  an  un- 
warranted criticism.  Who  shall  say  just  how  much  prom- 
inence the  court  ought  to  have  given  to  this  main  question 
in  the  case?  This  court  could  not  say  how  much,  or  under- 
take to  decide  such  a  question. 

6.  That  the  court  erred  in  not  instructing  the  jury  on  the 
subjects  of  confession,  as  requested.  This  does  not  mean 
that  the  court  should  have  given  any  particular  instructions 
on  that  subject,  for  no  such  were  asked.  The  confession 
of  the  defendant  was  not  disputed,  or  its  meaning.  There 
was  no  necessity  of  calling  the  attention  of  the  jury  to  it, 
for  it  was  not  likely  that  they  would  forget  it.  It  is  not 
apparent  that  there  was  any  necessity  for  the  court  to  in- 
struct the  jury  on  the  subject.    To  predicate  error  on  such 
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refasaly  it  should  appear  that  it  was  either  necessary,  or 
that  it  was  the  duty  of  the  court,  to  instruct  the  jury  on 
that  subject ;  and  it  does  not  so  appear. 

7.  That  the  court  should  have  instructed  the  jury  that  a 
verdict  of  guilty  of  murder  in  the  first  degree  could  not 
have  oeen  rendered,  as  requested.  There  was,  at  least, 
much  evidence  tending  to  show  that  the  defendant  was 
guilty  of  the  crime  charged.  That  being  so,  the  court  had 
no  right  to  so  instruct  the  jury. 

8.  That  the  court  should  have  set  aside  the  verdict  find 
granted  a  new  trial  for  the  foregoing  reasons  and  for  the 
misconduct  of  the  jury.  The  foregoing  reasons  have  been 
disposed  of.  The  misconduct  of  the  jury  consisted  in  hav- 
ing in  their  possession  the  Revised  Statutes,  and  reading 
therefrom  the  provisions  concerning  murder  in  its  several 
degrees  and  the  penalties  thereof,  and  in  discussing  their 
verdict  in  connection  with  said  provisions.  It  is  said  that 
this  was  without  the  knowledge  or  consent  of  the  court. 
This  may  not  have  been  strictly  proper,  but  we  know  of  no 
principle  or  practice  by  which  it  was  such  an  error,  if  any, 
as  should  cause  a  reversal  of  the  judgment. 

This  case  seems  to  have  been  tried  by  able  counsel,  and  be- 
fore a  very  able  judge,  who  also  denied  the  motion  for  a 
new  trial,  and  the  evidence  would  seem  to  justify  the  ver- 
dict.   We  find  no  error  in  the  record. 

JSy  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Castenholz,  Bespondent,  vs.  Helleb,  Appellant. 

January  IS— April  IS,  1802. 

Vendor  and  purchaser  of  land:  Fraudulent  repreeentations  as  to  bound- 
aries: When  purchaser  chargeable  unth  knowledge  from  plat: 
Pleading:  Instructions  to  jury:  Evidence, 

1.  In  an  action  for  fraudulent  representations  as  to  the  boundaries  of 
land,  by  means  of  which  plaintiff  was  induced  to  purchase,  an  al- 
legation that  he  purchased  certain  lots  is  not  inconsistent  with  the 
statement  that  he  bought  also  a  part  of  other  lots  represented  by 
defendant  to  be  within  and  a  part  of  the  lots  first  mentioned. 

Sl  In  such  an  action,  although  the  plaintiff,  before  he  purchased,  bad 
in  his  possession  an  abstract  of  title  with  a  plat  of  the  lots  pur- 
chased, and  might  have  learned  therefrom  the  true  boundaries  of 
such  lots,  yet  if  the  defendant,  by  his  false  representations,  diverted 
or  prevented  him  from  so  learning  such  boundaries,  there  may  be 
a  recovery. 

&  An  instruction  to  the  jury,  in  such  a  case,  that  "the  plaintiff  is  pre- 
sumed to  have  seen  the  map  contained  in  the  abstract  furnished 
him,  and  to  have  known  the  size  of  the  lots  as  shown  by  such 
map^"  is  held  sufficiently  favorable  to  the  defendant 

4.  The  plaintiff  was  asked  by  his  counsel :  **  Did  you  take  into  consid- 
eration the  size  of  the  property  as  shown  by  the  fence  [represented 
by  defendant  to  be  the  boundary]?"  "  Did  you  believe  what  de- 
fendant said  as  to  the  property  being  inclosed  by  the  fence?  "  eta 
Held,  that  the  allowance  of  these  leading  questions  was  not  error. 

&  The  allowance  of  a  question  to  defendant  as  to  what  his  business 
was  before  he  went  into  the  real-estate  business,  was  not  error. 
The  question  was  either  immaterial  or  went  to  the  credibility  of 
the  witness. 

6b  Evidence  as  to  the  price  for  which  plaintiff  offered  to  sell  the  prop- 
erty more  than  a  year  after  his  purchase,  was  properly  excluded. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

The  complaint  alleges  that  until  January  29,  1889,  the 
defendant  was  the  owner  of  lots  13  and  14,  in  block  16,  in 
Glidden  &  Lockwood's  addition,  in  the  Eighteenth  ward  of 
the  city  of  Milwaukee:  that  on  that  day  the  plaintiff  pur- 
chased of  the  defendant  the  said  property  for  the  agreed 
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price  of  $2,600,  which  was  duly  paid,  and  the  defendant 
duly  conveyed  the  same  to  plaintiff;  that  prior  to  the  pur- 
chase, and  about  January  22, 1889,  the  plaintiff,  being  igno- 
rant and  unaware  of  the  extent  and  boundary  of  the  prop- 
erty, went  with  defendant  to  view  it,  intending  to  buy  it  if 
suitable  for  his  purposes;  that  at  that  time  said  lots  13 and 
14  and  a  certain  other  parcel  of  real  estate  adjoining  said 
lots  on  the  east  were  inclosed  by  a  fence  surrounding  the 
same,  and  constituted  to  all  appearances  one  tract  or  parcel 
of  land ;  that  the  defendant,  for  the  purpose  of  inducing 
the  plaintiff  to  purchase  said  lots  13  and  14,  falsely  repre- 
sented that  all  the  real  estate  so  shown  to  the  plaintiff  and 
inclosed  within  said  fence  was  said  lots  13  and  14  and 
owned  by  the  defendant,  and  that  said  fence  was  the  true 
boundary  of  said  lots  13  and  14;  that  the  plaintiff,  relying 
upon  said  representations  and  believing  them  to  be  true, 
purchased  said  property  as  aforesaid ;  that  the  said  piece 
of  land  adjoining  said  lots  13  and  14  and  inclosed  with  them 
by  said  fence  was  and  would  be  of  great  value  to  the  plaint- 
iff, and  said  lots  as  conveyed  to  him  by  the  plaintiff  are 
of  small  value  and  worth  much  less  than  $2,600;  and  that 
by  reason  of  the  premises  the  plaintiff  has  suffered  dam- 
age in  the  sum  of  $1,500,  for  which  sum  judgment  is  de- 
manded. 

The  answer  admits  that  the  defendant  was  the  owner  of 
said  lots  13  and  14,  and  that  ho  sold  them  to  the  plaintiff, 
and  denies  all  the  other  allegations  of  the  complaint. 

The  testimony  and  the  special  verdict  of  the  jury  are 
sufficiently  stated  in  the  opinion.  From  a  judgment 'in 
favor  of  the  plaintiff  for  $425  damages,  and  costs,  the  de- 
fendant appeals. 

For  the  appellant  there  were  briefs  by  WiUiamSj  Friend 
dk  Bright^  and  oral  argument  by  O.  T.  WiUiama. 

For  the  respondent  there  was  a  brief  by  Somera^  Samera 
db  DorVj  and  oral  argument  by  Thoa.  H.  Dorr. 
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The  following  opinion  was  filed  February  2, 1892: 

Orton,  J.  The  plaintiff  purchased  of  the  defendant  lots 
13  and  14,  in  block  16,  in  Glidden  &  Lockwood's  addition, 
in  the  Eighteenth  ward  of  the  city  of  Milwaukee,  for  $2,600. 
The  testimony  on  behalf  of  the  plaintiff  tends  to  show  that 
the  plaintiff,  being  ignorant  of  the  extent  and  boundary  of 
said  lots,  a  few  days  previous  to  such  purchase  went  with 
the  defendant  to  view  said  property,  and  when  on  the 
ground  the  defendant  represented  that  a  certain  fence, 
which  inclosed  said  lots  together  with  a  part  of  the  adjoin- 
ing lots  6  and  7  on  the  east,  was  the  true  boundary  of  said 
lots  13  and  14,  and  that  he  owned  the  whole  thereof;  and 
the  plaintiff  at  the  time  made  a  diagram  of  the  tract  em- 
braced v/ithin  said  fence,  on  a  card,  in  the  presence  of  the 
defendant,  and  marked  the  dimensions  thereof  on  said  card, 
in  figures  given  him  by  the  defendant  at  the  time,  as  84 
feet  on  the  east  line,  148  feet  on  the  south  line,  and  127  feet 
on  the  north  side ;  and  the  plaintiff  relied  on  such  representa- 
tions as  being  true,  and  as  an  inducement  to  him  to  make 
such  purchase.  The  lots  13  and  14  make  a  triangular  tract 
of  land,  with  the  east  line  due  north  and  south,  and  the 
south  line  east  and  west,  with  a  right  angle  at  the  southeast 
corner,  the  north  line  122J  feet,  the  east  line  90  feet,  and 
the  south  line  101^  feet.  It  appears  that  the  additional 
tract,  as  a  part  of  lots  6  and  7  on  the  east,  inclosed  with 
lots  13  and  14,  was  not  owned  by  the  defendant.  The  de- 
fendant, as  a  witness,  denied  that  he  made  any  such  repre- 
sentation, and  denied  that  he  knew  the  plaintiff  made  any 
such  diagram  on  a  card,  and  denied  that  he  gave  the  plaint- 
iff any  figures  as  dimensions  of  said  tract.  The  testimony 
on  behalf  of  the  defendant  tended  to  prove  that  afterwards, 
and  before  the  purchase,  he,  the  defendant,  showed  the 
plaintiff  the  city  map  and  the  Dupre  map,  and  pointed 
out  to  him  thereon  said  lots  13  and  14^  and  showed  him 
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several  letters,  addressed  to  others,  with  a  plat,  diagram,  or 
sketch  of  lots  13  and  14  thereon,  and  gave  the  plaintiff  an 
abstract  of  title  of  said  lots,  containing  a  plat  thereof,  and 
pointed  oat  the  situation  of  said  lots  thereon,  and  that  the 
plaintiff  had  such  abstract  at  the  time  of  said  purchase.  The 
plaintiff,  as  a  witness,  denied  that  he  saw  any  of  said  maps, 
plats,  or  letters,  and  denied  that  the  defendant  ever  called 
his  attention  to  the  situation  of  said  lots  thereon,  and  ad- 
mitted only  that  the  defendant  gave  him  such  abstract,  but 
testified  that  he  did  not  pay  any  attention  to  the  situation 
of  said  lots  on  the  plat  thereon,  but  supposed  that  said  rep- 
resentation of  said  fence  as  the  boundaries  thereof  was  true, 
and  relied  solely  on  the  same  in  making  such  purchase.  It 
appears  that  the  figures  on  the  city  and  Dupre  maps  did 
not  agree  as  to  the  dimensions  of  said  lots.  This  is  a  sufS- 
cient  statement  of  the  evidence  in  the  case  on  the  question 
of  the  false  and  fraudulent  representations  of  the  defend- 
ant charged  in  the  complaint  as  the  foundation  of  this 
action. 

The  special  verdict  of  the  jury  is,  in  substance,  as  fol- 
lows: (1)  that  the  defendant  made  the  representations; 
(2)  that  they  were  material  and  untrue  and  that,  the  plaintiff 
was  misled  thereby ;  (3)  that  the  plaintiff  relied  upon  said 
representations  as  to  the  boundary  in  making  such  pur- 
chase, and  that  they  were  the  inducement  to  the  plaintiff 
in  making  such  purchase ;  (4)  that  the  defendant  made  said 
representations  falsely  and  fraudulently;  (5)  that  the  plaint- 
iff, prior  to  the  purchase  on  the  5th  day  ot  February,  1889, 
did  not  have  the  present  means  in  his  power  or  possession 
of  ascertaining  the  true  boundary ;  (6)  that  the  plaintiff 
used  due  and  proper  caution  and  diligence  in  endeavoring 
to  ascertain  the  true  boundary ;  (7)  that  on  the  day  of  the 
purchase  the  value  of  that  part  of  lots  6  and  7  inclosed  by 
the  fence  with  lots  13  and  14,  when  taken  in  connection 
with  lots  13  and  14,  was  $425;  (8)  that  the  value  of  that 
Voi*  83—8 
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part  of  lots  6  and  7  that  was  inclosed  by  a  fence  with  lots 
13  and  14,  when  tak^n  in  connection  with  them  at  the 
present  time,  is  $500 ;  (9)  that  they  find  for  the  plaintiflf. 

The  contentions  of  the  learned  counsel  of  the  appellant 
will  be  disposed  of  in  their  order. 

1.  The  demurrer  ore  ienus  was  properly  overruled.  The 
allegation  in  the  complaint  that  the  plaintiff  purchased  lots 
13  and  14  is  not  inconsistent  with  the  statement  that  he 
bought  also  a  part  of  lots  6  and  7,  represented  by  the  de- 
fendant as  being  within  lots  13  and  14  and  a  part  thereof. 
He  bought,  and  supposed  he  was  buying,  all  the  land  em- 
braced within  and  inclosed  by  the  fence  as  lots  13  and  14. 
The  objection  is  technical  and  unfair.  The  law  appropri- 
ate to  this  point,  as  stated  by  the  learned  counsel  of  the  re- 
spondent, is  correct  and  elementary,  that, "  where  a  vendor 
undertakes  to  point  out  to  the  purchaser  the  boundaries  of 
the  land,  he  is  under  obligation  to  point  them  out  correctly, 
and  has  no  right  to  make  a  mistake,  except  upon  the  pen- 
alty of  responding  in  damages."  Bird  v.  Kleiner^  41  Wis. 
134 ;  Davis  v.  Nuzum,  72  Wis.  439. 

2.  The.  verdict  appears  to  be  supported  by  the  evidence. 
The  jury  must  have  found  that  the  testimony  of  the  plaint- 
iff was  true,  and  on  the  strength  of  it  they  found  that  the 
plaintiff  did  not  have  in  his  power  or  possession  the  means 
of  ascertaining  the  true  boundary  of  the  lots.  A  very  strong 
circumstance,  stated  by  the  plaintiff  to  corroborate  his  tes- 
timony that  the  defendant  represented  the  fence  to  be  the 
true  boundary,  is  that  the  plaintiff  at  the  time  considered 
the  size  and  extent  of  the  ground  so  inclosed,  with  a  view 
of  turning  the  buildings  thereon  around  and  making  an 
addition  thereto,  and  that  the  whole  space  included  in 
the  parts  of  lots  6  and  7  so  inclosed  with  lots  13  and  14 
was  necessary  for  such  purpose,  and  that  they  would  ex- 
tend nearly  to  the  corner  thereof.  If  this  is  true,  and  it 
is  presumed  the  jury  believed  it  to  be  true^  the  plaintiff 
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must  have  implicitly  believed  that  the  fence  was  the  tme 
bonndary,  and  that  he  had  nse  for  the  whole  of  the  space 
inclosed  by  the  fence,  and  would  not  have  made  the  pur- 
chase if  he  could  not  utilize  the  buildings  in  that  way  in 
carrying  out  Ihe  objects  of  the  purchase.  In  every  respect 
this  was  a  case  for  a  jury,  and  the  verdict  should  not  be 
disturbed  if  there  was  the  positive  testimony  of  the  plaint- 
iff to  support  it.  Floahach  v.  Brovyii^  45  Wis.  427.  The 
testimony  on  the  main  facts  is  very  conflicting,  each  party 
contradicting  the  other.  The  jury  are  the  exclusive  judges 
of  the  credibility  of  witnesses  and  the  weight  of  their  tes- 
timony. Bowe  V.  RogerSy  50  Wis.  598;  Brusberg  v.  M.,  Z. 
•  &  dkW.  R.  Co.  55  Wis.  106.  It  cannot  be  said  that  there 
was  no  testimony  to  a  particular  fact,  if  one  party  has  sworn 
positively  to  its  existence.  .  FloBhach  v.  Brown^  supra.  The 
jury  must  determine  which  of  two  witnesses  is  the  more 
credible,  where  their  testimony  is  conflicting.  Kuehn  v. 
WUsofiy  13  Wis.  104.  The  question  of  fraud,  resting  on 
contradictory  evidence  and  the  credibility  of  the  witnesses, 
most  be  determined  by  the  jury  alone.  ffaU  v.  ScoUj  59 
Wis.  236;  Padden  v.  Tronson^  45  Wis.  126. 

It  seems  to  be  admitted  that  the  plaintiff  had  in  his  pos- 
session an  abstract  with  the  plat  of  these  lots  on  it.  If  he 
had  observed  it,  he  would  have  found  that  the  southeast 
'  corner  was  a  right  angle,  and  that  the  east  line  was  due 
north  and  south,  while  the  tract  inclosed  by  the  fence  was 
an  acute  angle  at  the  southeast  corner;  and  the  east  line 
was  north  w^est  and  southeast  to  some  extent,  and  not  square 
with  the  map.  It  may  be  that  the  plaintiff  did  not  observe 
that  the  tract  inclosed  by  the  fence  was  not  a  right  angle 
at  the  southeast  corner,  or  that  the  east  line  was  not  exactly 
north  and  south.  It  might  have  been  sufficient  for  him  to 
know  that  therd  was  room  enough  for  the  readjustment  of 
the  buildings  as  he  wished,  and  he  did  not  observe  the  fwm 
of  the  tract  inclosed.    He.  was  only  concerned  with  the 
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size^  spaces,  and  dimensions  of  the  tract.  He  may  not  have 
observed  the  form  of  the  lots  on  the  plat,  or  looked  at  the 
plat  for  the  purpose  of  ascertaining  their  size,  dimensions, 
or  boundary,  having  been  satisfied  in  such  respects  by  being 
on  the  ground  and  having  the  boundary  so  pointed  out  to 
him  by  the  defendant.  This  satisfied  him  without  further 
inquiry.  The  defendant  used  this  device  to  satisfy  the 
plaintiff  that  the  lots  were  large  enough  for  the  use  he  in- 
tended to  make  of  them,  and  induce  him  to  purchase,  and  at 
the  same  time  this  device  had  the  effect  to  divert  him  from 
ascertaining  the  true  boundary  by  the  map,  and  closed  his 
further  observation  of  it.  If  the  plaintiff  is  to  be  pre- 
sumed to  have  known  and  observed  the  form  and  boundary 
of  the  lots  from  having  in  his  possession  a  map  or  plat  of 
them,  the  defendant  must  not  have  used  any  device  or  trick 
which  would  have  naturally  prevented  him  from  using  his 
full  powers  of  observation,  or  taking  notice  of  the  true 
boundary  on  the  plat.  The  defendant,  by  being  guilty  of 
misrepresenting  the  size,  dimensions,  and  boundaries  of  the 
lots  by  this  device  of  a  fence  around  them,  which  prevented 
the  plaintiff  from  making  further  inquiry  thereof,  is  not  enti- 
tled to  the  benefit  of  a  presumption  of  the  fact  that  he  did 
observe,  or  ought  to  have  observed,  the  true  boundary 
by  the  use  of  the  plat  in  his  possession.  He  prevented 
such  observation,  and  he  cannot  now  hold  him  responsible 
for  not  observing.  The  plaintiff  testified  that  he  never  ob- 
served the  size  or  boundary  of  the  lots  on  any  plat  or  map. 
The  jury  found  that  the  plaintiff  used  due  and  proper  cau- 
tion and  diligence  in  endeavoring  to  ascertain  the  true 
boundary.  We  think  the  finding  is  warranted  by  the  facts. 
That  a  party  shall  be  presumed  to  know  what  he  has  the 
present  means  in  his  possession  of  knowing,  is  a  correct 
principle  of  law.  But  that  the  other  party  must  do  noth- 
ing to  prevent  such  actual  knowledge,  by  any  sign,  device, 
or  trick,  is  a  co-ordinate  prinqiple,  and  belongs  with  it. 


Digitized  by 


Google 


Wia.]  JANUABT  TERM,  1892.  87 

t 

Castenholz  v&  Heller. 

t  

Parker  v.  Moultotiy  114  Mass.  99.    We  do  not  think  this 

court  would  be  justified  in  reversing  this  judgment  on  the 

merits. 

3.  The  court  allowed  the  plaintiff's  counsel  to  ask  him,  as 
a  witness,  the  following  questions:  "Did  you  take  into 
consideration  the  size  of  the  property  as  shown  by  the 
fence T**  "Did  you  believe  what  Seller  said  as  to  the 
property  being  inclosed  by  the  fence?"  "  Was  there  any- 
thing else  that  induced  you, —  was  the  size  of  the  lot  taken 
into  consideration  by  you? ''  It  is  difficult  to  see  how  that 
evidence  could  have  been  elicited  by  indirect  questions. 
The  questions  call  for  mental  operations,  like  "  Did  you  in- 
tend? "  "  Were  you  angry?  ^  "  Did  you  believe?"  etc.,— 
which  could  hardly  have  been  arrived  at  without  a  form 
of  question  that  might,  to  some  ex'tent,  suggest  the  answer. 
The  allowance  of  these  leading  questions  would  not  be 
error,  unless  it  appeared  to  have  been  an  abuse  of  discre- 
tion, and  it  does  not  so  appear.  Coggswell  v.  Danis^  66 
Wis.  191;  MePherson  v.  RockweU^  37  Wis.  159;  Barton  v. 
Kaae^  17  Wis.  37.  The  same  facts  might  have  been  reason- 
ably inferred  from  the  testimony  of  the  witness  in  giving 

,  an  account  of  what  took  place  on  the  lots  when  the  repre- 
sentation about  the  fence  was  made. 

4.  The  defendant  was  asked,  as  a  witness,  what  bis  busi- 
ness was  before  he  went  into  the  real-estate  business.  This 
was  either  immaterial  or  went  to  the  credibility  of  the  wit- 
ness. The  jury  cannot  know  too  much  of  ^a  witness  to 
properly  weigh  his  testimony.     It  was  not  error. 

5.  The  court  refused  to  allow  the  witness  West  to  testify 
at  what  price  the  plaintiff  offered  to  sell  the  property. 
This  was  on  the  question  of  its  value.  It  was  over  a  year 
after  the  sale.  This  raised  a  new  issue  to  be  tried,  involv- 
ing many  other  questions,  such  as  the  change  in  value,  the 
reason  of  the  offer,  etc.,  and  clearly  improper. 

6.  The  court  instructed  the  jury  that  "  the  plaintiff  is 
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presumed  to  have  seen  the  map  contained  in  the  abstract 
furnished  him,  and  to  have  known  the  size  of  the  lots  as 
shown  by  such  map/*  The  learned  counsel  of  the  appel- 
lant excepted  to  this,  for  the  reason  that  the  court  should 
have  told  the  jury  that  the  plaintiff  did  see  the  map,  and 
knew  from  it  the  size  of  the  lots,  and  that  there  was  no 
presumption  about  it.  This  part  of  the  charge  of  the  court 
was  sufficiently,  if  not  too,  favorable  to  the  defendant.  The 
plaintiff  may  never  have  looked  at  the  map,  or  had  his  at- 
tention called  to  it,  with  a  view  of  ascertaining  the  size  of 
the  lots.  He  testified  that  he  did  not  see  it  or  have  his  at- 
tention called  to  it  with  that  view.  The  instruction  ignores 
the  effect  of  the  representation  that  the  fence  was  the  real 
boundary  upon  the  mind  of  the  plaintiff,  to  cause  him  not 
to  make  any  further  inquiry  as  to  the  size  of  the  lots,  and 
in  overcoming  such  a  presumption.  The  instructions  are 
very  &ir  and  full,  and  state  the  law  correctly,  and,  if  any- 
thing, were  too  favorable  to  the  defendant. 

7.  The  value  of  that  part  of  lots  6  and  7,  as  fixed  by  the 
jury,  is  sustained  by  the  testimony  of  seyeral  witnesses,  and 
the  damages  found  are  not  excessive. 

By  the  OaurL — The  judgment  of  the  superior  court  is  af-. 
firmed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  \he 
appellant  by  Williams  <b  Friend. 
The  mption  was  denied  April  12, 1892. 
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Thb  Statb  XX  BEL.  SATMifiB  Y8.  CxTsmjsQBAMy  Socretarj  of 

State. 

March  1  —  April  It,  1892. 

(i)  Supreme  court:  Original  juriediction:  Beetraining  tninieteridl  acts 
of  secretary  of  state,  (f)  Constitutional  law:  Compensation  of 
state  superintendent:  Appropriations  for  traveling  expenses,  etc, 

1.  In  an  action  brought  by  the  attorney  general  in  the  name  of  the 
states  on  the  relation  of  a  citizen  and  tax  payer,  to  restrain  the  sec- 
retary of  state  from  drawing  certain  warrants  upon  the  state  treas- 
urer in  favor  of  the.  state  superintendent,  this  court  has  original 
jurisdiction  to  control  the  ministerial  acts  of  the  defendant  in  that 
behalf,  and  to  determine  whetiier  auch  warrants  are  or  are  not  in 
violation  of  law.  And  it  is  not  necessitry  that  the  relator  should 
have  any  special  or  peculiar  interest  in  the  subject  matter. 

X  Sea  1,  art  X,  Const,  creating  the  office  of  state  superintendent  of  pub- 
lic instruction,  provides  that  '*  his  compensation  shall  not  exceed  the 
sum  of  (1,200  annually."  Sea  170,  R  S.,  provides  that,  in  addition 
to  his  salary  of  $1,200,  *' there  shall  be  paid  to  the  state  superintend- 
ent the  sum  of  $1,500  annually  for  his  traveling  expenses  in  making 
the  official  visits  required  by  law,  and  $1,000  for  clerk  hire,  which 
sums  shall  be  in  full  for  all  his  traveling  expenses  and  clerk  hire  in 
his  department**    Held: 

(1)  The  legislature  has  no  power  to  increase  the  compensation  of 
the  state  superintendent  beyond  the  sum  of  $1,200,  under  the  guise 
of  an  appropriation  for  derk  hire  for  services  performed  by  hi/n- 
self  or  not  at  all,  or  for  traveling  expenses  never  incurred. 

(2)  Nor  can  the  legislature  make  the  superintendent  the  auditor 
exclusively  to  determine  the  amounts  expended  by  him  for  such 
traveling  expenses  or  clerk  hire.  His  claims  for  such  expenditures 
must  be  audited  by  the  secretary  of  steto  upon  proper  vouchers  or 
proofs. 

(8)  The  constitutional  provision  being  plain  and  unambiguous, 
the  custom  in  the. offices  of  the  superintendent  and  secretary  of 
state  can  have  no  weight  in  the  construction  thereof. 

This  action  is  brought  in  this  court  in  the  name  of  the 
state,  by  the  attorney  general,  upon  the  relation  of  George 
Haymer^  a  citizen  and  tajcpayer  in  the  state,  and  upon 
leave  of  this  court  first   had  and  obtained,  to   restrain 
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the  defendant,  as  secretary  of  state^  from  drawing  any 
warrant  in  favor  of  Oliver  E.  WeUsy  as  state  superin- 
tendent of  public  instruction,  upon  the  state  treasurer,  re- 
quiring such  treasurer  to  pay  to  said  -WeUa  any  sum  of 
money  in  excess  of  his  salary  of  $1,200  a  year,  and  such 
sums  as  are  actually  and  necessarily  incurred  by  him  for 
clerk  hire  in  his  office,  and  expenses  incurred  in  and  about 
the  performance  of  his  said  official  duties. 

The  complaint  alleges  in  detail  and  at  length  the  elec- 
tion, qualification,  and  official  duties  of  the  defendant,  the 
election,  qualification,  and  official  duties  of  said  Wdls  as  such 
state  superintendent;  the  period  of  his  incumbency;  that 
during  the  time  said  Wells  was  so  in  office  there  were  em- 
ployed therein  persons  respectively  appointed,  as  prescribed 
by  law,  to  the  positions  and  at  the  salaries  or  compensa- 
tions following,  that  is  to  say :  One  assistant  state  superin- 
tendent, at  an  annual  salary  of  $1,800 ;  one  chief  clerk,  at 
an  annual  salary  of  $1,500 ;  one  additional  or  extra  clerk  to 
aid  in  promoting  the  establishment,  maintenance,  and  con- 
trol of  libraries,  at  an  annual  salary  of  $1,200,  and  expenses 
actually  incurred  in  the  performance  of  his  official  duties, 
not  exceeding  in  any  one  year  the  sum  of  $225 ;  one  in- 
spector or  supervisor  of  free  high  schools,  at  an  annual  sal- 
ary of  $1,800,  and  reimbursement  for  all  actual  and  neces- 
sary expenses  incurred ;  one  other  clerk,  with  a  salary  for 
&  part  of  the  time  at  $50  per  month,  and  for  the  balance  of 
the  time  at  $80  per  month ;  and  also  one  other  clerk  for  a 
portion  of  said  period  at  a  fixed  salary  per  month. 

The  complaint  further  alleges  that  each  and  all  of  such 
salaries,  clerk  hire,  and  expenses  have  been  paid  by  the 
state  treasurer  since  January  1,  1891,  upon  warrants  drawn 
by  said  defendant,  as  such  officer,  in  favor  of  the  persons 
performing  such  services,  respectively,  upon  the  state  treas- 
urer ;  that  during  said  time  there  has  not  been  employed 
in  the  said  office  of  state  superintendent  or  said  department 
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any  other  clerks,  assistants,  or  persons  than  those  men- 
tioned ;  that  each  and  all  of  them  have  during  said  period 
been  paid  at  the  end  of  each  month  for  all  such  services  out 
of  the  general  fund  in  the  state  treasury,  in  the  manner  in- 
dicated ;  that  said  Wells  has  not  during  said  period  paid 
out  or  expended  any  money  whatever  for  clerk  hire,  nor 
for  any  work  done  in  or  about  his  said  office  or  department, 
but  that  all  such  services  have  been  paid  for  by  said  treas- 
urer, as  indicated,  over  and  above  any  sum  paid  to  said 
WeUsy  hereinafter  stated ;  that  said  WeUs  at  the  end  of  each 
month  during  said  period  prepared  and  submitted  to  the 
defendant,  as  such  officer,  a  statement  in  writing  of  the 
amount  ($100)  claimed  by  him  as  due  for  one  month's  salary 
as  such  state  superintendent,  also  a  separate  statement  of 
the  amount  ($83.33)  claimed  by  him  "for  one  month's 
clerk  hire  as  state  superintendent,"  and  also  a  separate 
statement  of  the  amount  ($125)  claimed  by  him  "  for  one 
month's  expenses  as  state  superintendent ; "  that  none  of 
said  statements  were  in  any  way  itemized,  but  in  and  by 
each  merely  claimed  the  total  amount  named ;  that  each  of 
said  statements  and  claims  purports  to  have  been,  and  the 
defendant  claims  was,  "  audited  and  allowed,  in  accordance 
with  the  provisions  of  sec.  170,  R  S.,  and  certified  to 
the  state  treasurer,  payable  from  the  general  fund,"  by  the 
defendant  as  such  officer ;  that  thereupon  the  defendant,  as 
such  officer,  drew  at  the  end  of  each  month  three  separate 
warrants  upon  the  state  treasurer,  directing  him  to  pay 
to  the  said  WellSj  as  such  superintendent,  the  respective 
amounts  named  in  said  statements,  aggregating  $308.33  per 
month,  or  at  the  rate  of  $3,700  per  year, —  that  is  to  say, 
$1,200  salary  allowed  by  the  constitution,  $1,500  as  and  for 
traveling  expenses,  and  $1,000  as  and  for  clerk  hire. 

The  complaint  further  alleges  that  said  WeUs  has  never 
expended  nor  incurred  any  liability  for  any  portion  of  said 
$1,000  thus  allowed  and  paid  to  him  as  and  for  clerk  hire ; 
that  said  WeUs  has  never  necessarily  nor  actually  expended 
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nor  incurred  to  exceed  at  the  rate  of  $800  per  year  of  the 
$1,500  thus  allowed  and  paid  to  him  annually  as  and  for 
traveling  expenses ;  that  the  defendant,  as  such  officer,  the 
same  as  his  predecessors  in  office,  and  said  Wells^  as  such 
officer,  the  same  as  his  predecessors  in  office,  have,  under  the 
statutes  providing  for  said  $1,000  annually  as  and  for  clerk 
hire,  and  $1,600  annually  as  and  for  traveling  expenses,  con- 
strued said  statutes  as  giving  to  said  Wells,  as  such  officer, 
an  appropriation  of  $1,000  annually  in  bulk  for  clerk  hire, 
and  $1,600  annually  in  bulk  for  traveling  expenses,  to  be 
drawn  at  the  end  of  each  month  as  indicated;  that  in  pur- 
suance of  such  construction  said  Wells  claims  the  right  to 
be  paid,  and  the  defendant  threatens  to  draw  warrants  to 
pay  him,  said  sum  of  $1,000  annually  under  the  name  of 
"clerk  hire,"  and  said  sum  of  $1,600  annually  under  the 
name  of  "  traveling  expenses,"  in  bulk,  in  accordance  with 
the  uniform  practice,  custom,  and  usual  course  of  business 
m  said  respective  offices  since  the  enactment  of  said  stat- 
utes; that  the  defendant  claims  that  it  is  his  duty,  under 
said  statutes,  to  continue  to  draw  such  warrants  in  favor 
of  said  Wells  in  the  aggregate  amount  of  $308.83  at  the  end 
of  each  month,  without  requiring  any  affidavit  or  voucher 
as  to  the  moneys  paid  out  or  liability  incurred  by  said 
Wells,  as  such  officer,  for  clerk  hire  or  traveling  expenses, 
and  that  unless  this  court  otherwise  determines  he  will  con- 
tinue to  do  so. 

To  such  complaint  the  defendant  demurs  on  the  grounds, 
fo'sty  that  the  court  has  no  jurisdiction  of  the  subject  of 
the  action;  second,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  third,  that  the 
relator  has  no  such  interest  in  the  subject  matter  as  to  en- 
title him  to  sue,  and  has  not  legal  capacity  to  sue. 

For  the  relator  there  was  a  brief  by  Olin  <&  BuUer,  of 
counsel,  and  the  cause  was  argued  orally  by  J.  M.  Olin 
and  the  Attorney  General, 

Burr  TT.  Jones,  for  the  defendant,  contended,  inter  alia, 
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that  this  is  not  a  tsase  calling  for  the  exercise  of  the  origi- 
nal jurisdiction  of  this  court.  In  Aify  Gen.  v.  Railroad 
Cos,  35  Wis.  425,  and  AtPy  Gen.  v.  Eau  Claire,  37  id.  400, 
it  was  clearly  indicated  that  the  power  of  this  court  to 
issue  its  writ  of  injunction  should  not  be  exercised  except 
under  extraordinary  circumstances  when  the  remedies  of 
the  ordinary  courts  might  be  inadequate.  If  jurisdiction 
is  entertained  in  this  case,  it  will  be  claimed  to  be  a 
precedent  for  its  exercise  whenever  any  citizen  makes  the 
claim  that  there  is  danger  that  any  employee  of  the  state 
may  be  paid  more  than  he  ought  to  receive,  or  whenever 
any  litigation  may  be  threatened  which  concerns  the  duties 
or  powers  of  any  one  of  the  large  number  of  officers  of 
the  state. 

The  statute  in  que$tion  is  not  unconstitutional.  In  state 
constitutions,  whatever  is  not  denied  to  the  legislative  power 
IS  possessed  by*  it.  Cooley,  Const.  Lim.  104-5;  People  ex 
rsl.  Wood  V.  Drapery  15  JS.  Y.  532,  542;  Thorpe  v.  li.  <&  B. 
R.  Co.  27  Vt.  140,  142;  Wynehamer  v.  People,  1?  N.  Y. 
378, 391;  Page  v.  Allen,  58  Pa.  St.  338;  BuaJvneU  v.  Beloit, 
10  Wis.  195.  There  is  no  constitutional  provision  which 
forbids  the  legislature  to  appropriate  money  for  the  ex- 
penses or  clerk  hire  of  the  state  superintendent.  Having 
the  power  to  make  such  appropriation,  the  amount  to  be 
appropriated  is  within  the  discretion  of  the  legislature, 
and  the  courts  should  not  interfere.  Cooley,  Const.  Lim. 
54,  55.  In  some  cases  the  constitution  limits  the  power  of 
the  legislature  to  appropriate  money  for  purposes  of  this 
character.  See  sec.  5,  art.  V;  sec.  21,  art.  IV,  as  amended. 
This  is  a  recognition  of  the  right  of  the  legislature  to 
enact  statutes  like  this,  in  the  absence  of  any  prohibition. 
In  making  such  appropriations  the  legislature  might  have 
provided  for  the  payment  of  the  actual  and  necessary  ex- 
penses or  clerk  hire  without  setting  limits  thereto,  leaving 
the  amounts  to  some  extent  in  the  discretion  of  the  super- 
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intendent  and  requiring  him  to  itemiee  and  verify  the 
same ;  but  it  chose  to  adopt  another  mode,  and  in  so  doing 
it  followed  a  practice  for  which  innumerable  precedents 
might  be  found  in  the  acts  of  Congress  and  of  state  legis- 
latures. 

The  moneys  appropriated  by  ch.  12,  B.  S.,  are  to  be  paid 
according  to  the  terms  of  the  statute ;  and  the  secretary  of 
state  is  charged  with  no  duty  of  determining  whether  the 
moneys  claimed  have  been  earned  or  expended  or  not. 
Many  illustrations  might  be  given  of  statutes  of  anothe>r 
class,  i.  e.y  statutes  which  provide  for  the  payment  of  moneys 
where  the  amounts  are  contingent  jupon  future  events,  as 
the  amount  of  expenses  or  disbursements,  to  be  ascertaineld 
in  a  given  way.  See,  for  example,  sec.  7,  ch.  76,  Laws  of 
1887,  as  to  expenses  of  state  veterinarian ;  sec.  9^  ch.  436, 
Laws  of  1891,  as  to  expenses  of  fish' and  game  warden; 
sec.  7,  ch.  452,  Laws  of  1889,  as  to  expenseis  of  dairy  com- 
missioners; sec.  2,  ch.  426,  Laws  of  1889,  as  to  expenses  of 
inspectors  of  high  schools.  Sec.  145,  R  S.,  has  no  applicar 
tion  to  the  fixed  and  permanent  appropriations  provided 
for  in  sec.  170.  ,  . 

The  legislature  may  properly  recognize  that  it  is  more 
important  to  fix  a  limit  to  the  expenses  or  clerk  hire  of  a 
particular  department  than  merely  to  require  itemized  state- 
ments or  formal  vouchers ;  and  so  it  may  fix  a  gross  sum 
for  such  expenses  or  clerk  hire  without  infringing  upon  con- 
stitutional provisions  limiting  compensation.  The  legisla- 
ture is  not  bound  to  require  bills  of  particulars.  Whether 
statutes  of  this  kind  are  expedient  or  not  is  a  purely  legis- 
lative question.  Cooley,  Const.  Lim.  201 ;  Atfy  Gen.  v. 
Railroad  Cos.  35  Wis.  425;  Brodhead  v.  Milwaukee^  19  id. 
624.  The  same  policy  has  been  adopted  with  respect  to 
the  circuit  judges,  although  the  provision  of  the  constitu- 
tion relating  to  their  compensation  is  more  rigid  than  the 
one  here  in  question.   Const,  art.  VII,  sec.  10 ;  sec.  170,  E.  S. 
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.  The  pioneys  appropriated  to  the  state  superintendent  by 
the  statute  in  question  are  not  '^  compensation  "  within  the 
meaning  of  the  constitution.  That  term  is  used  as  the 
equivalent  of  '^  salary,"  and  does  not  exclude  the  payment 
to  him  of  such  sums  for  clerk  hire  or  incidental  expenses  as 
the  legislature  m^y  deem  proper.  This  is  the  construction 
which  has  been  given  to  the  word  as  used  in  the  constitu- 
tions of  other  states.  Kirkwood  v.  Soto,  87  CaL  394 ;  Briscoe 
V.  Clark  Co.  95  111.  809.  And  the  same  construction  has 
been  given  similar  clauses  by  the  legislative  and  executive 
departments  of  this  state  from  the  day  of  the  adoption  of 
the  constitution. 

Cassodat,  J.  The  circumstances  under  which  this  court 
will  take  original  jurisdiction  of  a  suit  brought  by  the  at- 
torney general  in  the  name  of  the  state  upon  the  relation 
of  a  citizen  and  taxpayer,  as  here,  have  been  so  fully  con- 
sidered and  defined  by  my  brothers  Obton  and  Pinney 
in  the  recent  Oerrymander  Case,  so  called,  as  to  require 
nothing  additional  at  the  present  time.  State  ex  rel.  Atfy 
Oen.  t>.  Cutminghamj  81  "Wis.  440.  It  was  there  in  eflfect 
held  that  this  court  had  such  jurisdiction  in  a  suit  so 
brought  to  control  the  official  action  of  this  defendant  by 
mandamus  or  injunction  as  to  matters  purely  ministerial, 
and  in  doing  so  to  determine  the  validity  of  an  act  of  the 
legislature  imposing  upon  him  such  ministerial  duties.  For 
the  reasons  given  in  those  opinions  we  must  here  hold  that 
this  court  has  the  jurisdiction  to  determine,  and  by  this  ac- 
tion it  has  become  its  duty  to  determine,  whether  the  war- 
rants drawn  and  threatened  to  be  drawn  by  the  defendant, 
as  such  officer,  in  favor  of  WeUs,  as  state  superintendent, 
for  clerk  hire  and  traveling  expenses  as  indicated  in  the 
foregoing  statement,  are  in  violation  of  law  or  in  accord- 
ance with  law.  This  conclusion  necessarily  overrules  the 
first  and  third  grounds  of  demurrer.    It  only  remains  to 
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be  determined  whether  the  complaint  states  a  good  cause 
of  action.  « 

The  office  of  state  superintendent  of  public  instruction  is 
one  of  the  most  important  of  any  in  the  gift  of  the  people 
of  the  state.  It  was  created  by  the  constitution  forty-four 
years  ago.  The  section  of  that  instrument  creating  the 
office  ^^ provided  that  his  compensation  shall  not  exceed  the 
sum  of  twelve  hundred  dollars  annually."  Sec.  1,  art.  X. 
By  thQ  same  instrument  the  governor's  salary  was  fixed  at 
$1,250  per  year,  and  the  lieutenant  governor  and  the  mem- 
bers of  the  legislature  at  a  small  per  diem^  while  the  com- 
pensation of  other  officials  was,  with  certain  limitations, 
left  to  legislative  discretion,  and  fixed  at  amounts  corre- 
spondingly small.  It  was  the  period  of  small  wages,  cheap 
living,  and  limited  opportunities  and  still  more  limited 
means.  Since  that  period  all  salaries  and  compensations 
have  been  greatly  increased,  except  that  of  state  superin- 
tendent. Then  there  were  only  about  80,000  children  of 
school  age  within  the  state.  Now  there  are  over  600,000. 
Then  public  instruction  was  confined  mostly  to  the  common 
schools.  Now  there  are  190  high  schools  in  the  state,  and 
all  or  nearly  all  are  engage^  in  fitting  students  to  enter  the 
regular  courses  in  colleges  and  the  university.  Besides, 
there  are  five  normal  schools  engaged  in  fitting  students 
especially  for  the  work  of  teaching.  Then  the  school  build- 
ings were  frequently  rude  and  uninviting.  Now  they  are 
mostly  comfortable  and  commodious.  Then  the  value  of 
public  school  property  in  the  state  was  probably  less  than 
$50,000.  Now  it  is  over  $10,000,000,  besides  the  state  uni- 
versity. In  1851  there  was  raised  by  taxes  for  public 
school  purposes  only  $43,568.87,  and  there  was  disbursed 
for  such  purposes  less  than  $92,000,  and  thre^  years  before 
such  disbursement  was  probably  not  much  more  than  half 
that  amount.  Now  there  is  annually  disbursed  for  such 
purposes  more  than  $4,000,000,  besides  what  is  paid  to  the 


Digitized  by 


Google 


Wia]  JANUARY  TEEM,  1892.  47 

Tbe  State  ex  reL  Raymer  wb,  Cunningham. 

state  university.  During  the  time  named  this  grand  sys- 
tem of  public  schools  has  grown  up  under  the  supervision 
of  a  long  line  of  able  and  wise  state  superintendents. 

While  the  section  of  tUp  constitution  cited  prohibited  the 
legislature  from  increasing  the  compensation  of  that  officer 
beyond  the  amount  named,  yet  it  expressly  authorized 
them  to  increase  his  duties  and  enlarge  his  powers  and  re- 
sponsibilities ad  libitum.  This  authority  of  the  legislature 
has  been  from  time  to  time  freely  exercised  by  especially 
enjoining  new  duties  and  imposing  neW  and  more  onerous 
responsibilities.  Sec.  166,  B.  S.,  as  amended.  To  perform 
such  duties  and  discharge  such  responsibilities  in  a  satisfac- 
tory manner  in  a  state  with  such  a  heterogeneous  popula- 
tion, and  to  keep  our  public  schools  abreast  of  the  advanced 
thought  and  moral  standards  of  the  times,  not  only  re- 
quires the  requisite  learning,  but  large  administrative  ex- 
perience and  an  especial  adaptation  to  the  work.  Such  a 
man  will  readily  command  a  salary  very  much  larger  than 
the  limit  thus  fixed  by  the  constitution.  True,  the  high 
honor  of  being  at  the  head  of  such  a  department  naturally 
has  its  attractions,  but  that  can  hardly  be  relied  upon  to 
secure  the  requisite  talents.  Besides,  there  are  other  fields 
of  equal  attractions  for  such  a  man. 

It  is  contended,  in  effect,  that  the  legislature,  impressed 
with  the  inadequacy  of  the  compensation  of  the  state  su- 
perintendent as  fixed  by  the  constitution,  appropriated  to 
him  the  $1,000  as  and  for  clerk  hire,  and  the  $1,500  as  and 
for  traveling  expenses,  mentioned  in  the  foregoing  state- 
ment, with  a  design  that  he  should  convert  the  same  to  his 
own  use  as  paid  to  him  in  monthly  instalments,  regardless 
of  whether  he  paid  out  any  money  or  incurred  any  liabil- 
ity by  reason  of  such  expenses  or  clerk  hire.  Manifestly, 
whatever  he  may  retain  from  either  of  those  amounts  over 
and  above  what  he  may  actually  expend  or  become  per- 
sonally liable  for,  must  be  regarded  as  so  retained  by  vir- 
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tue  of  his  oflBce,  and  hence  as  Compensation.  In  other 
words  if  such  contention  be  correct,  then  it  was  in  sub- 
stance and  effect  an  attempt  to  increase  the  compensation 
of  the  state  superintendent  beyond  the  amount  expressly 
limited  in  the  constitution.  It  Is  to  be  remembered  that 
even  praiseworthy  objects  cannot  be  rightfully  attained  by 
a  violation  of  law.  Every  effort  to  fritter  awa3^  the  plain 
language  of  the  constitution,  by  way  of  construction  or 
otherwise,  even- to  secure  a  desirable  end,  is  nothing  less 
than  an  insidious  attempt  to  undermine  the  fundamental 
law  of  the  state,  and  hence  to  that  extent  destructive  of 
good  government,  besides  being  vicious  in  its  tendencies. 
If  the  salary  prescribed  by  the  constitution  is  inadequate, 
as  it  obviously  is,  then  the  true  remedy,  and  the  only  rem- 
edy, is  to  meet  the  question  squarely  by  amending  the 
constitution  in  the  manner  therein  prescribed.  Until  so 
changed,  it  is  binding  upon  the  legislature  as  well  as  every 
oflScer  and  citizen  of  the  state.  The  defeat  of  such  an 
amendment,  a  few  years  ago,  suggested  on  the  argument, 
is  believed  to  have  been  secured  through  the  influence 
of  friends  of  the  measure,  and  solely  by  reason  of  de- 
fects in  the  bill  submitted  which  were  not  discovered  until 
too  late.  But,  however  this  may  be,  the  construction  is 
the  same. 

But  the  section  of  the  constitution  cited  does  not  con- 
template that  the  state  superintendent  shall  perform  all 
the  services  and  be  chargeable  with  all  the  responsibilities 
of  his  oflBce  or  his  department.  On  the  contrary,  it  ex- 
pressly declares  that  "  the  supervision  of  public  instruction 
shall  be  vested  in  a  state  superintendent,  and  such  aiher 
officers  as  the  legislature  shall  direciP  Sec.  1,  art.  X.  This 
left  the  legislature  free  to  prescribe  such  assistants  and 
clerks  as  may  be  deemed  essential.  The  oflBce  of  assistant 
superintendent  was  created  many  years  ago. 

It  remains  to  be  considered  whether  the  statutes  men- 
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tioned  must  necessarily  be  construed  as  contended.  Sec. 
170,  R  S.,  among  other  things,  provides  that "  the  salaries 
of  the  following  named  officers  and  persons  employed  by 
the  state  are  fixed  at  the  annual  sums  for  each,  respectively, 
herein  following,  to  wit:  Of  the  state  superintendent, 
twelve  hundred  dollars.  Of  the  assistant  state  superin- 
tendent, eighteen  hundred  dollars.  There  shall  be  paid  to 
the  state  superintendent  the  sum  of  fifteen  hundred  dollars 
annually  for  his  traveling  expenses  in  making  the  official 
visits  required  by  law,  and  one  thousand  dollars  for  clerk 
hire,  which  sums  shall  be  in  full  for  all  his  traveling  ex- 
penses and  clerk  hire  in  his  department."  Subsequently, 
and  in  addition  to  such  provisions  of  law  for  clerk  hire,  the 
office  of  chief  cleric  was  created,  at  a  salary  of  $1,500,  to  be 
filled  by  an  appointment  made  by  the  state  superintendent. 
Sec.  165a,  S.  &  B.  Ann.  Stats. ;  Laws  of  1882,  ch.  57.  Subse- 
quently  the  state  superintendent  was  authorized  to  appoint 
an  additional  or  extra  clerk  to  "  aid  in  promoting  the  estab- 
lishment, maintenance,  and  control  of  libraries,"  at  an  an- 
nual salary  of  $1,200  and  expenses  actually  incurred  in  the 
performance  of  such  duties,  not  exceeding  $225  in  any  one 
year,  to  be  certified  monthly  by  the  state  superintendent, 
and  the  salary  to  be  paid  and  he  reimbursed  for  such  ex- 
penses from  the  state  treasury.  Sec.  165J,  S.  &  B.  Ann.  Stats. ; 
ch.  358,  Laws  of  1887;  and  ch.  465,  Laws  of  1891.  Subse- 
quently the  state  superintendent  was  authorized  to  appoint 
an  inspector  of  free  high  schools  at  an  annual  salary  of 
$1,800,  and  reimbursement  for  all  actual  and  necessary  ex- 
penses incurred,  payable  monthly  upon  the  certificate  of 
the  state  superintendent.  Sec.  165d,  S.  &  B.  Ann.  Stats. ; 
oh.  426,  Laws  of  1889.  At  the  same  session  of  the  legisla- 
ture it  was  enacted  that  ^^  the  state  superintendent  may  em- 
ploy such  dddiUonal  clerks  in  his  office  as  shall  be  necessary 
to  the  correct,  prompt,  and  efficient  discharge  of  the  duties 
imposed  upon  him  bylaw,  and  fix  their  compensation,  which 
Vol.  83— 4 
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shall  be  paid  out  of  the  state  treasury:  providedy  that  the 
salary  of  no  clerk  hereby  authorized  shall  exceed  the  sum 
of  one  thousand  dollars  per  annum,  and  that  the  aggregate 
amount  annually  expended  for  such  additional  clerical 
force  shall  not  exceed  the  sum  of  sixteen  hundred  dollars 
per  annum.*'  And  an  additional  appropriation  was  therein 
made  to  carry  its  provisions  into  effect.  Sec.  165^,  S.  &  B. 
Ann.  Stats.;  ch.  157,  Laws  of  1889.  .  None  of  these  acts 
embody  a  repealing  clause,  and  they  may  well  stand  to- 
gether. 

The  power  of  the  legislature  to  thus  provide  assistants 
and  clerks  in  the  office  and  department  of  the  state  super- 
intendent, if  not  expressly  given  in  the  constitutional  pro- 
vision quoted,  is  certainly  nowhere  prohibited ;  and  it  is  a 
maxim,  in  construing  a  state  constitution,  that  the  legisla- 
ture is  authorized  to  exercise  any  and  all  legislative  powers 
not  delegated  to  the  general  government  nor  expressly  nor 
by  necessary  implication  prohibited  by  the  national  or  state 
constitution.  While  such  legislative  power  is  sufficiently 
broad  to  authorize  the  payment  of  such  employees,  clerks, 
and  assistants,  and  such  expenses,  from  the  public  treasury, 
in  the  manner  prescribed,  yet  it  gives  no  authority  for  the 
increase  of  the  compensation  of  the  stat^  superintendent 
under  the  guise  of  clerk  hire  performed  by  himself  or  not  at 
all,  nor  for  traveling  expenses  never  made  or  incurred. 

An  argument  is  sought  to  be  based  upon  the  precedent 
in  the  respective  offices.  While  such  an  argument  may 
have  weight  in  construing  a  doubtful  or  ambiguous  provis- 
ion, yet  it  has  no  force  as  against  the  plain  language  of  the 
clause  in  question.  A  customary  violation  of  the  plain  lan- 
guage of  the  law  gives  no  authority  for  continuing  such 
violation. 

It  is  claimed  that  the  legislature  had  the  exclusive  au- 
thority to  determine  in  advance  the  amounts  of  money  the 
superintendent  should  expend  during  each  year  for  such 
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traveling  expenses  and  such  special  clerk  hire ;  and  having 
so  determined  the  amount  of  $1,600  for  such  expenses,  and 
$1,000  for  such  clerk  hire,  he  has  the  absolute  right  to  both 
of  the  sums  named,  regardless  of  whether  he  expends  any 
portion  of  either  sum.  If  the  argument  is  sound,  it  would 
be  equally  applicable  if  each  of  the  amounts  should  be  ten 
times  larger  than  they  are ;  and  this  is  frankly  conceded  by 
the  learned  counsel  for  the  defendant. 

There  are  several  answers  to  this  argument.  It  would 
give  to  the  legislature  the  same  power  over  a  subject  upon 
which  it  is  forbidden  to  act  at  all  that  it  would  have  over 
a  subject  upon  which  it  is  expressly  authorized  to  act  or 
left  without  any  restriction.  From  the  very  nature  of 
things,  legislative  discretion  can  never  extend  beyond  the 
limits  of  legislative  power,  and  hence  never  exists  as  to  any 
subject,  or  any  phase  of  any  subject,  upon  which  the  legis- 
lature is  prohibited  from  acting.  Again,  the  legislature  no- 
where undertakes  to  appropriate  any  sum  to  the  state  su- 
perintendent personally,  aside  from  his  salary,  but  merely 
to  reimburse  him  for  moneys  expended  in  travel,  or  to  pay 
him  for  liabilities  incurred  for  such  clerk  hire.  The  com- 
pensation for  ^ch  clerk  hire  would  not  be  drawn  from  the 
treasury  in  advance,  but,  at  most,  would  only  "be  payable 
monthly,  at  the  end  of  each  month,  for  the  service  ren- 
dered during  such  month."     Sec.  171,  R  S. 

Again,  the  defendant,  as  the  secretary  of  state,  is  made 
by  the  constitution  "  ex  officio  auditor  "  of  the  state.  Sec. 
2,  art.  VI,  Const.  As  such,  he  is  expressly  required  to  ex- 
amine, determine,  and  audit  the  claims  of  all  persons  against 
the  state;  keep  a  record  of  all  accounts  audited  by  him, 
showing  the  name  of  the  claimant,  the  amount  claimed,  the 
amount  allowed  thereon,  the  number,  date,  and  amount  of 
the  warrant  therefor  drawn.  Sec.  144,  R.  S.  All  accounts 
and  claims  against  the  state,  when  payment  thereof  is  pro- 
vided by  law  to  be  paid  out  of  the  state  treasury,  and  the 
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of  compensation  is  fixed  by  law  or  authorized  to  be 

by  some  oflBcer  or  person  or  by  the  secretary,  shall  be 
ied.  Sec.  145,  R.  S.  Of  course,  where  the  statute  or 
3onstitution  thus  definitely  fixes  the  amount  of  such 
)ensation,  then  the  secretary  has  nothing  to  do  but  to 

his  warrant  for  the  ^amount.  But  whenever  the  ex- 
itures  or  services  are  indefinite  and  uncertain  they 

necessarily  be  audited,  and  this  can  only  be  done  on 
Br  vouchers  or  proofs.  .  This  function  of  the  secretary 
iate  as  state  auditor  cannot  be  transferred  wholly  or 
ally  to  another  person  or  officer  by  the  legislature. 

ex  rel.  Oromford  v,  Hastings^  10  Wis.  525.  The  con- 
Lional  provision  making  the  secretary  of  state  «» (?^t?w> 

auditor,  as  stated  by  Dixon,  C.  J.,  in  that  case,  "  falls 
tly  within  the  rule  that  the  express  mention  of  one 
f  implies  the  exclusion  of  another.  .  .  .  And,  al- 
^h  the  exercise  of  this  power  by  the  legislature  is  lio- 
e  expressly  prohibited,  nevertheless  they  cannot  do  so. 
people  having  in  their  sovereign  capacity  exerted  the 
)V  and  determined  who  shall  be  their  auditor,  there  is 
ing  left  for  the  legislature  to  act  upon.  .  .  .  That 
Luch  of  the  act  under  consideration  as  attempts  to 
ifer  to  the  so-called  comptroller  the  functions  of  the 
;or,  and  to  clothe  him  with  authority  to  control  or  re- 
>  the  acts  of  that  officer,  is  unconstitutional  and  void." 
31-533.  So  here  it  was  incompetent  for  the  legisla- 
to  make  the  state  superintendent  the  auditor  to  exclu- 
j^  determine  the  amount  of  money  expended  for  such 
jling  expenses,  or  the  amount  incurred  for  such  clerk 

and,  especially,  it  could  not  make  him  such  exclusive 
3  of  the  amount  which  he  had  himself  thus  expended, 
le  liability  which  he  had  himself  thus  incurred, 
r  the  reasons  given,  the  demurrer  to  the  complaint 
erruled,  with  leave  to  answer  within  twenty  days. 
f  the  OowrL —  Ordered  accordingly. 
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Newman  and  another,  Respondents,  vs.  Ogdbn,  Appellant. 

March  I^S-^  April  US,  189$. 

Foredoswre  of  mortgage  by  advertisement:  Fraud:  Setting  <mde  sale. 

In  an  action  to  set  aside  a  sale  of  land  made  on  the  foreclosure  of  a 
mortgage  by  advertisement,  and  to  redeem  the  premises,  it  ap- 
peared that  the  mortgagee  instituted  and  conducted  the  proceed- 
ings, not  for  the  purpose  of  securing  his  pay,  but  to  secure  title 
to  the  land  without  the  mortgagors'  knowledge ;  that  he  published 
the  notice  in  a  newspaper  published  in  another  city,  and  thereby 
kept  the  mortgagors  and  probable  bidders  in  ignorance  of  the  fact 
of  foreclosure;  that  he  purposely  refrained  from  asking  for  the 
money  due  him ;  that  he  discouraged  at  least  one  possible  bidder, 
from  attending  the  sale ;  that  he  swelled  the  amount  of  his  claim 
in  the  notice  by  including  the  principal  which  was  not  yet  due, 
and  by  including  a  solicitor's  fee  for  $50,  although  his  alleged  em- 
ployment of  a  solicitor  was  merely  nominal ;  that  he  made  no  ef- 
fort to  obtain  a  bidder,  but  bid  off  the  property  himself  at  about 
one  sixth  of  its  value.  Held,  that  the  mortgagee  did  not  purchase 
the  premises  "fairly  and  in  good  faith,  "^  within  the  meaning  of  sec. 
8581,  R  S.,  and  that  the  sale  was  properly  set  aside,  although  the 
foreclosure  proceedings  were  in  strict  conformity  with  the  statute. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  in  equity  to  set  aside  the  certificate  of  sale  and 
deed  of  certain  real  estate,  obtained  by  defendant  by  virtue 
of  the  foreclosure  of  a  mortgage  by  advertisement,  and  to 
redeem  the  premises.    The  sale  took  place  November  2, 

1889.  The  deed  was  executed  and  delivered  November  18, 

1890.  The  mortgaged  premises  were  within  the  city  limits 
of  Madison,  and  were  on  the  26th  day  of  November,  1884, 
owned  by  one  Brown,  who  on  that  day  executed  and  de- 
livered to  defendant,  Ogden^  a  mortgage,  recorded  on  the 
same  day,  to  secure  the  payment  of  $70  and  interest  ac- 
cording to  the  conditions  of  a  note  of  even  date.  The 
mortgage  contained  a  clause  empowering  the  mortgagee  to 
elect  to  consider  the  whole  sum  due  in  case  of  default  in 
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payment  of  interest,  but  did  not  anyw^here  recite  the  terms 
of  the  note.  The  note  in  fact  was  conditioned  for  the  pay- 
ment of  the  principal  five  years  from  date,  with  annual  in- 
terest at  ten  per  cent.  One  year's  interest  only  was  paid 
on  the  note.  August  27, 1887,  Brown  conveyed  the  prem- 
ises to  plaintiff  Newman  and  one  Lucas  by  deed  containing 
a  clause  by  \^hich  the  grantees  assumed  and  agreed  to  pay 
the  said  mortgage.  October  30, 1889,  Lucas  conveyed  his 
interest  in  the  land  to  plaintiff  Hoverv  by  warranty  deed 
containing  a  clause'  assuming  the  said  mortgage  and  a  cer- 
tain judgment.  The  defendant  published  the  notice  of  sale 
in  a  weekly  newspaper  published  at  Stoughton,  in  Dane 
county,  some  eighteen  miles  from  Madison.  The  notice  de- 
scribed the  mortgage  and  premises  correctly,  and  stated  the 
amount  claimed  to  be  due  at  $146.72.  Upon  the  day  of 
sale,  no  bidders  were  present,  save  the  defendant,  and  the 
sheriff  struck  them  off  to  him  for  the  sum  of  $159.  The 
complaint  attacks  the  sale  on  the  ground  that  the  defend- 
ant conducted  the  foreclosure  proceedings  with  the  fraud- 
ulent design  to  obtain  title  to  the  lands  without  the  knowl- 
edge of  the  plaintiffs,  which  is  denied  by  the  answer. 

The  circuit  court  found  the  execution  of  the  mortgage 
and  deeds  substantially  as  above  stated ;  that  the  newspa- 
per in  which  the  notice  of  sale  was  published  was  of  limited 
circulation, —  not  generally  circulated  in  Madison,  where 
plaintiffs  resided  and  where  bidders  were  likely  to  be  * 
found,  and  where  two  papers  of  extensive  local  circulation 
were  published ;  that  such  notice  did  not  in  fact  attract  the 
attention  of  bidders,  and  that  defendant  knew  that  it  was 
not  likely  to  be  noticed  by  people  desirous  of  bidding  on 
the  land,  and  made  such  publication  for  the  purpose  of 
keeping  from  the  plaintiffs  and  probable  bidders  all  knowl- 
edge of  the  fact  of  the  foreclosure ;  that  at  the  time  of  the 
publication  defendant  knew  that  Lucas  and  Newman  owned 
the  premises,  but  gave  no  notice  to  them,  nor  either  of 
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tbem,  of  the  intended  foreclosure  or  of  the  default  in  the 
mortgage,  though  he  might  easily  have  done  so,  and  if  he 
had  notified  iVi^t^wwm  it  would  have  been  promptly  paid; 
that  neither  Newmcmy  Hoven^  nor  Lucas  had  any  knowledge 
of  the  foreclosure  until  after  the  sheriflPs  deed  had  been 
made  and  recorded ;  that  Ogden  was  the  only  person  pres- 
ent at  the  sale,  and  bid  in  the  property  for  $169,  which  sum 
he  knew  to  be  considerably  less  than  the  fair  market  value ; 
that  the  fair  market  value  of  the  premises  when  sold  was 
at  least  $900;  that  there  were  included  in  the  amount 
claimed  to  be  due  in  the  notice  of  sale  the  principal  of  the 
mortgage,  $70,  and  a  solicitor's  fee  of  $50 ;  that  defendant 
was  not  entitled  to  $60  as  a  solicitor's  fee,  but  only  to  a 
reasonable  sum,  which  would  be  much  less  than  $60,  and 
that  the  principal  did  not  fall  due  until  November  26, 1889, 
the  defendant  not  having  elected  to  deem  it  due,  and  there 
was  only^due  at  the  time  of  the  publication  of  the  notice^ 
three  years'  interest;  that  plaintiffs  tendered  to  the  de- 
fendant, December  2,  1890,  $112.20,  and  have  paid  the 
same  into  court,  but  defendant  refused  to  accept  such  ten- 
der, and  claimed  the  premises  as  his  own;  that  there  was 
due,  December  2,  1890,  $105.11,  and  no  more ;  that  defend- 
ant has  not  paid  over  to  plaintiffs,  or  to  any  officer  for 
their  benefit,  any  part  of  the  $159 ;  that  the  expenses  of 
foreclosure  were  $8,  and  that,  had  the  principal  been  due 
on  the  day  of  sale,  the  defendant  would  only  have  been 
justly  entitled  to  $97.52,  principal  and  interest,  and  the 
said  $8  costs,  together  with  a  small  solicitor's  fee,  not  ex- 
ceeding $10,  making  $115.52;  and  that  he  was  entitled  to 
no  greater  sum  than  that  at  the  time  of  the  sale,  and  that 
the  balance  should  have  been  paid  over  to  the  benefit  of 
the  plaintiffs. 

As  a  conclusion  of  law  the  court  found  that  the  foreclos- 
ure proceedings  were  taken  in  bad  faith  by  defendant,  not 
to  secure  payment  of  the  note,  but  surreptitiously  to  obtain 
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title  to  the  mortgaged  landsfor  a  much  less  sum  than  their 

market  value;  and  judgment  was  ordered  and  rendered, 

««44.: —  aside  the  foreclosure  proceedings,  and  allowing 

fs  to  redeem.     From  this  judgment  defendant  ap 

the  appellant  there  was  a  brief  by  Pinney  cfe  San- 
tid  oral  argument  hy  A.  L,  Sanborn,  They  con- 
inter  alia,  that  fraud  cannot  be  imputed  to  a  mort- 
sv^ho  follows  the  statute  literally  and  strictly  in 
lings  to  fpreclose  his  mortgage  by  advertisement, 
ng  the  finding  of  the  trial  court  to  be  true,  to  the 
bat  the  proceedings  were  taken,  not  for  the  purpose 
a  ring  payment,  but  to  obtain  title  to  the  land  sur- 
usly  and  in  fraud  of  plaintiffs*  rights,  still  the  plaint- 
e  no  remedy  by  redemption,  because  the  proceeding 
il,  fully  and  explicitly  justified  by  the  statute.  Their 
medy  is  by  an  action  for  abuse  of  legal  process. 
^.  Chynoweth,  for  the  respondents,  to  the  point  that 
iclosure  by  advertisement  good  faith  is  required,. 
taxwell  V.  Newton,  65  Wis.  261 ;  Matthie  v.  Edwards, 
Ch.  465 ;  Hoffman  v.  Anthony,  6  R.  I.  286 ;  Burnet  v. 
^>on,  6  Johns.  Ch.  35 ;  Longwith  v,  Butler,  8  111.  32 ; 
V.  TarasGon,  3  Litt.  (Ky.),  404;  Briggs  v.  Briggs, 
,ss.  306;  Thompson  v.  Heywood,  129  id.  401;  Mon- 
Dawes,  14  Allen,  369. 

LOW,  J.    The  circuit  court  found  the  disputed  ques- 

fact  substantially  as  the  plaintiffs  claimed  them  to . 

a  perusal  of  the  record  satisfies  us  that  his  conclu- 

e  fully  justified  by  the  evidence.    The  circuit  court 

nd,  from  these  facts,  that  the  attempted  foreclosure 

)  set  aside  and  the  plaintiffs  allowed  to  redeem.    In 

0,  the  court  was  right.    Foreclosure  by  advertise- 

a  proceeding  ex  parte  in  its  nature,  and  peculiarly 

abuse.    For  this  reason,  probably,  the  statute  has 
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provided  (R  S.  sec.  3531)  that  the  mortgagee  may  fairly 
a/nd  in  good  faith  purchase  the  property  at  the  sale.  In 
this  case  it  appears  that  the  mortgagee  instituted  and  con- 
ducted the  foreclosure  proceedings,  not  for  the  purpose  of 
securing  his  pay,  but  for  the  purpose  of  securing  title  to 
the  land  without  the  mortgagors'  knowledge;  that  he  se- 
lected, in  pursuance  of  this  design,  a  newspaper  published 
in  another  city,  for  the  publication  of  his  notice,  and 
thereby  succeeded  in  keeping  probable  or  possible  bidders 
and  the  mortgagors  in  ignorance  of  the  fact  of  foreclosure ; 
that  he  purposely  refrained  from  asking  for  the  money  due 
him,  although  he  must  have  known  that  he  could  get  it  if 
he  chose ;  that  he  discouraged  at  least  one  possible  bidder, 
by  telling  him  that  he  thought  there  was  nothing  in  it  and 
that  he  would  have  to  bid  it  oflf  himself  to  get  his  money ; 
that  he  swelled  the  amount  of  the  claim  in  his  notice  by 
including  the  principal,  which  was  not  yet  due,  and  by  in- 
cluding also  a  solicitor's  fee  for  $50,  when  it  clearly  appears 
that  his  alleged  employment  of  a  solicitor  was  merely  nom- 
inal, and  consisted  in  procuring  from  his  brother  (an  attor- 
ney) instructions  as  to  procedure,  and  that  he  never  paid 
or  credited  to  his  brother  the  fee ;  that  he  made  no  effort 
to  obtain  a  bidder,  but  bid  oflf  the  property  at  about  one 
sixth  of  its  real  market  value,  and  much  less  than  he  himself 
knew  was  its  true  value.  These  facts  seem  to  us  amply 
sufficient  to  show  that  the  defendant  did  not  purchase  the 
premises  fairly  or  in  good  faith.  It  avails  not  to  say  that 
the  letter  of  the  statute  was  not  violated.  The  statute  re- 
quired of  him  also  fairness  and  good  faith,  and,  in  the  ab- 
sence of  these  essentials,  he  cannot  purchase.  Maxwell  v. 
J^ewiorij  66  Wis.  261.  The  circuit  court  followed  the  only 
course  open  to  a  court  of  equity,  under  the  evidence. 
By  the  Court, —  Judgment  affirmed. 

PiNKBY,  J.,  took  no  part. 
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vTERy  Appellant,  vs.  Albbboht  and  others,  Eespondents. 

March  SlS—AprU  JUS,  189B. 

or  and  purchaser  of  land:  Fraudulent  representaUona  as  to  gual- 
ity:  Measure  of  damages:  Pleading:  Evidence:  Laches:  Est^^ppd: 
ReverscU  of  judgment:  New  trial 

be  measure  of  damages  for  fraudulent  representations  of  the  vendor 
EU9  to  the  quality  of  land  sold  is  the  difference  between  the  actual 
7alue  of  the  land  and  its  value  had  it  been  as  represented ;  and  in 
Etn  action  by  the  vendor  to  foreclose  a  purchase-money  mortgage  a 
counterclaim  for  such  damages  must  state  such  value&  And  if,  in 
9uch  action,  a  partial  failure  of  consideration  for  the  note  and 
mortgage  by  reason  of  such  misrepresentations  may  be  pleaded  as 
ft  defense  merely  (which  is  doubtful),  such  values  must  be  stated  in 
&e  pleading. 

I  such  an  action  the  answer  failed  to  state  the  value  of  the  land 
tiad  it  been  as  represented,  and  the  only  defense  pleaded  was  that 
bhe  land  was  actually  worth  less  than  the  defendants  had  paid  in 
^ash,  and  hence  that  there  was  a  total  failure  of  consideration  for 
the  note  and  mortgage.  Such  defense  not  being  sustained  by  the 
proof,  and  there  being  no  evidence  as  to  the  value  of  the  land  had 
it  been  as  represented,  the  plaintiff  was  entitled  to  judgment  for 
bhe  whole  amount  unpaid  on  the  note  and  mortgage, 
le  trial  court,  in  such  case,  having  deducted  from  the  mortgage 
lebt  the  difference  between  the  purchase  price  of  the  land  and  its 
ictual  value  at  the  time,  the  judgment  is  reversed  on  plaintiff's 
ippeal ;  and  it  appearing  that  the  evidence  was  insufficient  to  es- 
ablish  the  alleged  frauduljent  representations,  and  that  they  could 
lot  be  established  on  another  trial,  judgment  for  the  plaintiff  is 
lirected  without  granting  a  retrial 

aless  the  conduct  of  the  party  who  claims  to  have  been  induced  to 
>nrchase  land  by  fraudulent  representations  as  to  its  quality  has 
jeen  consistent  throughout  with  such  claim,  but  little  weight 
ihould  be  given  to  the  testimony  of  himself  and  hia  family  that 
luch  representations  were  made,  when  they  are  denied  by  the  party 
illeged  to  have  made  them.  * 

this  case  the  testimony  of  the  parties  as  to  the  alleged  fraudulent 
■epresentations  was  in  direct  conflict  The  defendants  had  occupied 
he  land  as  a  farm  for  several  years  after  the  purchase,  paying  in- 
erest  as  it  became  due  on  the  purchase-money  mortgage.    When 
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the  debt  was  about  to  become  dae  they  applied  for  an  extension, 
and,  that  being  refused,  applied  to  other  persons  for  a  loan  to  pay 
such  debt»  making  to  them  substantially  the  same  representations 
as  to  the  quality  of  the  farm  as  they  claim  the  plain  tifiP  mada  And 
until  this  action  to  foreclose  the  mortgage  was  commenced  they 
made  no  complaint  of  fraud  on  the  part  of  the  plaintiff.  Held,  that 
the  finding  of  the  trial  court  that  the  fraudulent  representations 
were  made  was  against  the  clear  preponderance  of  the  evidenca 
[6w  Whether  the  delay  of  the  defendants  in  asserting  their  claim  of, 
fraud  was'not  such  laches  as  would  estop  them  to  avail  themselves 
of  it  as  a  defense  or  counterclaim  in  the  action  to  foreclose  the 
mortgage,  not  determined] 

APPEAL  from  the  Circuit  Court  for  Ma/rquette  County. 

This  action  is  to  foreclose  a  mortgage  on  326  acres  of  land 
in  Marquette  county,  executed  by  defendants  Frederick 
and  Sophia  Albrecht  to  plaintiff,  to  secure  the  payment  of 
a  promissory  note  made  by  the  mortgagors  to  the  plaintiff 
for  $4,000,  dated  April  18, 1885,  and  payable  five  years 
from  date,  with  interest  at  six  per  cent,  payable  annually. 
Such  note  and  mortgage  are  for  the  unpaid  balance  of  the 
purchase  money  for  the  mortgaged  premises.  The  com- 
plaint is  in  the  usual  form  of  complaints  in  actions  to  fore- 
close mortgages.  It  admits  payment,  as  the  same  became 
due,  of  four  years'  interest  on  the  mortgage  debt. 

The  mortgagors  answered  that  at  the  time  of  the  pur- 
chase of  the  mortgaged  premises  they  resided  in  Chicago ; 
that  in  March,  1885,  an  agent  of  the  plaintiff  represented  to 
them  that  such  premises  ^'  were  first-quality  farming  lands, 
worth  at  least  $11,000,  and  induced  the  defendant  Fred- 
erich  to  go  to  Marquette  county  to  view  the  same;"  that 
said  Frederick  and  his  son,  the  defendant  Robert  Albrechty 
went  to  view  the  land  in  the  latter  part  of  March,  but  the 
ground  was  so  covered  with  snow  that  they  were  unable  to 
see  the  quality  of  the  land,  and  were  compelled  to  rely 
and  did  rely  upon  plaintiff's  representations  in  regard 
thereto,  and  so  informed  him ;  that  thereupon  plaintiff  rep- 
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resented  to  them  "  that  said  lands  were  very  valuable  as 
farming  lands,  and  the  soil  thereof,  with  the  exception  of 
forty  square  rods  in  one  corner  thereof,  was  a  clay  loam, 
and  said  lands  were  worth  $35  per  acre,  and  in  the  aggre- 
gate $11,000,  all  of  which  the  plaintiff  then  and  there  knew 
to  be  false ; "  and,  further,  "  the  said  plaintiff  well  knew  at 
said  time  that  said  lands  were  not  worth  to  exceed  one  half 
said  sum,  and  were  sandy,  and  for  the  most*  part  of  little 
value ;  that  said  lands  in  their  whole  extent  did  not  contain 
more  than  thirty  acres  of  clay  loam  soil,  and  that  in  scattered 
pieces ;  that  one  entire  eighty-acre  tract  of  said  land  is  of 
light,  drifting  sand,  covered  with  stones,  and  not  fit  to  raise 
any  crop  whatever  upon,  and  the  remainder  of  said  land 
is  marsh  and  sand,  of  little  value ; "  and  that  the  mort- 
gagors, relying  upon  such  representations,  purchased  said 
lands  of  plaintiff  for  the  price  of  $11,000,  and  paid  him 
$7,000  in  property  and  cash,  and  executed  the  note  and 
mortgage  in  suit  for  the  balance.  Judgment  is  demanded 
that  the  complaint  be  dismissed,  the  said  note  and  mort- 
gage canceled  and  held  for  naught,  and  for  costs. 

The  court  found  the  fraud  as  alleged  in  the  answer;  also 
that  the  326  acres  of  land  and  a  large  amount  of  personal 
property  were  sold  together  by  plaintiff  to  the  mortgagors 
for  the  gross  sum  of  $10,700 ;  and  that  such  personal  prop- 
erty was  worth  $2,122, —  thus  leaving  the  price  of  the  land 
$8,578, —  and  that  all  of  said  property  was  not  worth  to 
exceed  $8,000.  The  difference  between  the  value  of  the 
property  and  the  price  agreed  to  be  paid  for  it  —  $2,700  — 
was  allowed  by  the  court  on  the  mortgage  debt. 

It  appeared  on  the  trial  that  the  mortgagors  paid  the 
interest  on  the  note  and  mortgage  as  the  same  became  due, 
for  four  years.  The  court  also  allowed  on  the  mortgage 
debt  the  interest  so  paid  on  $2,700  of  such  debt  for  the 
four  years,  being  $162  per  year,  or  $648  in  all.  The  court 
gave  judgment  for  plaintiff  for  $841.91,  being  the  balance 
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due  on  the  mortgage  debt  after  deducting  said  $2,700  and 
$648,  and  for  costs  and  stipulated  solicitor's  fees.  The  case 
is  further  stated  in  the  opinion.  Plaintiff  appeals  from  the 
judgment. 

For  the  appellant  there  was  a  brief  by  J,  H,  Rogers^  at- 
torney, and  Ruben%  cfe  MoU^  of  counsel,  and  oral  argu- 
ment by  Mr,  Rogers.  They  argued,  among  other  things, 
that  the  defendants  are  estopped  by  their  conduct  from 
setting  up  fraud  as  a  defense.  Herman,  Estoppel,  sees. 
1043-44;  ThweaU  v.  MoLeod,  56  Ala.  375;  Hunt  v.  Ra/rd- 
wick  <&  Co.  68  Ga.  103;  Lyon  ^.  Waldo,  36  Mich.  345;  Su- 
pervisors  v.  Schenckj  5  "Wall.  772 ;  G^Keefe  v.  Handy,  31  La. 
Ann.  832;  MUls  v.  Gleason,  11  Wis.  470;  Johnson  v.  Stark 
Co.  24  HI.  90;  Keithsburg  v.  Frick,  34  id.  422.  An  answer 
setting  up  total  failure  ^f  consideration  is  not  supported 
by  proof  of  partial  failure.  Herma/n  v.  Gray,  79  Wis.  182; 
Lomba/rd  v.  Cowha/m,  34  id.  486 ;  Delaney  v.  McDonald, 
47  id.  108;  Saribom  v.  Osgood,  16  K  H.  112;  Johnson  v. 
TitiM,  2  Hill,  606;  Goodwin  v.  RoUnson,  30  Ark.  535. 

Thos.  Armstrong,  Jr.,  and  G.  W.  Hazelton,  for  the  re- 
spondents, to  the  point  that  there  was  no  estoppel,  because 
the  defendants  did  not  know,  prior  to  the  commencement 
of  this  action,  that  they  could  defend  against  the  note  and 
mortgage,  cited  Cumherland  C  <fe  1.  Co.  v.  Shertnan,  20 
Md.  117;  Whit7hey  v.  AUai/re,  4  Denio,  556;  Estell  v.  Myers, 
54  Miss.  174;  Cooley,  Torts,  505;  Pomeroy,  Eq.  Jur.  sees. 
«64,  965;  OdeU  v.  Rogers,  44  Wis.  182-3. 

Lyon,  0.  J.  I.  The  defense  set  up  in  the  answer  of  the 
mortgagors  is  that  the  plaintiff  fraudulently  misrepresented 
the  quality  and  value  of  the  mortgaged  land,  and  that  by  . 
reason  of  the  misrepresentation  of  quality  the  land  was  not 
worth  as  much  as  the  mortgagors  paid  down  on  their  pur- 
<shase,  and  hence  that  there  was  no  consideration  for  the 
note  and  mortgage  in  suit,  which  were  given  for  the  unpaid 
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balance  of  the  agreed  price  of  the  property.  In  other  words, 
ly  defense  pleaded  is  a  total  failure  of  consideration 
(h  note  and  mortgage.  That  defense  failed,  for  the 
ff  recovered  over  |800  thereon.  If  a  partial  failure 
jideration  may  be  pleaded  as  a  defense  merely  (which 
)tf ul),  such  defense  is  not  sufficientlj^  pleaded,  for  the 
t  of  damages  resulting  from  the  alleged  fraudulent 
sntations  of  the  quality  of  the  land  is  not  stated, 
the  answer  alleges  (contrary  to  the  findings  of  the 
that  the  purchasers  agreed  to  pay  $11,000  for  the 
,nd  paid  $7,000  thereof  down  in  property  and  cash, 
at  the  land  was  worth  not  to  exceed  $5,500.  But  it 
ot  allege  the  value  of  the  land  had  it  been  as  repre- 
,  which  value,  and  not  the  purchase  price,  is  the  basis 
nputing  damages  for  such  alleged  fraudulent  repre- 
ons.  The  findings  are  that  the  mortgagors  agreed 
$10,700  for  th(5  land  and  $2,122  worth  of  personal 
ty,  and  that  all  the  property  was  not  worth  to  ex- 
8,000.  The  proofs  on  the  subject  of  values  are  no 
ir  than  the  answer  and  findings,  for  they  are  confined 
question  of  the  value  of  the  land  in  its  existing  con- 
No  attempt  was  made  to  show  what  the  same 
have  been  worth  had  it  been  as  represented.  The 
ule  of  damages  in  a  case  like  this  is  the  difference  in 
lue  of  the  land  as  it  was  and  its  value  had  it  been  as 
ented.  Neither  the  answer  nor  the  proofs  furnished 
oessary  basis  for  computing  such  damages. 
>r  the  testimony  had  all  been  put  in,  and  near  the 
>f  the  argument,  the  attorneys  for  defendants  asked 
;o  amend  their  answer  by  inserting  a  counterclaim 
1  based  upon  the  same  facts  alleged  as  a  defense. 
>urt  denied  such  request.  For  reasons  already  stated, 
ounterclaim,  in  the  form  proposed,  would  have  been 
I ;  and  ha^  it  been  in  proper  form, —  that  is,  had  it 
1,  by  way  of  recoupment,  the  fraudulent  representa- 
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tions  and  the  damages  occasioned  thereby, —  the  proofs  fur- 
nish no  basis  for  the  assessment  of  such  damages.  Hence 
the  refusal  to  allow  the  proposed  amendment  was  not 
error. 

Under  the  pleadings  and  proofs,  as  they  stand  in  the  rec- 
ord, the  court  should  have  given  judgment  for  plaintiff  for 
the  whole  amount  unpaid  on  the  note  and  mortgage.  The 
pleadings  are  quite  similar  to  those  in  Hermxm  v.  Oray^  79 
Wis.  182,  and  much  that  is  said  in  that  case  is  applicable 
here.    The  case  is  authority  for  the  rules  above  stated. 

n.  There  having  been  a  mistrial  of  the  action,  in  that  it 
was  tried  on  insuflBcient  pleadings,  and  the  proofs  were  all 
directed  to  an  inaccurate  rule  of  damages,  it  may  plausibly 
be  claimed  that,  although  the  existing  judgment  must  be 
reversed  on  plaintiff's  appeal,  the  case  should  be  sent  back 
for  a  retrial  on  corrected  pleadings  and  with  reference  to 
the  correct  rule  of  damages.  There  would  be  force  in  this 
claim  were,  or  could,  the  alleged  fraudulent  representations 
be  clearly  proved.  But  there  is  no  reason  to  believe  the 
defendants  can  make  any  stronger  proofs  thereof  on  a  re- 
trial than  they  have  already  made.  Hence,  unless  the  pres- 
ent proofs  are  sufficient  to  entitle  the  mortgagors  to  recover 
damages  therefor,  a  retrial  of  the  action  should  not  be 
awarded.  We  are  to  determine,  therefore,  whether  the 
proofs  are  sufficient  for  that  purpose. 

The  mortgagors  purchased  the  land  in  April,  1885,  and 
have  resided  upon  and  carried  it  on  as  a  farm  ever  since. 
It  must  be  conclusively  presumed  that,  within  a  few 
months  after  the  purchase,  at  the  longest,  they  knew,  or 
(what  is  the  same  thing)  might  have  known  had  they  exer- 
cised reasonable  diligence,  the  quality  of  the  land.  Yet 
they  paid  the  interest  on  the  mortgage  debt  when  it  be- 
came due  in  1886, 1887, 1888,  and  1889,  and,  when  the  mort- 
gage debt  was  about  to  become  due  in  1890,  applied  to 
])laintiff  to  extend  the  time  of  payment.  The  plaintiff  de- 
dining  to  do  so,  they  applied  to  different  persons  for  a  loan 
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with  which  to  pay  such  debt,  and  made  to  such  persons 
substantially  the  same  representations  of  the  quality  of  the 
■  lioh  they  now  charge  the  plaintiff  falsely  made  to 
[t  does  not  appear  that  before  this  action  was  com- 
the  mortgagors  ever  claimed  to  the  plaintiff  or  any 
that  they  had  purchased  the  land  on  the  faith  of 
s  representations  of  its  quality  and  value,  or.  that 
itiff  ever  made  any  such  representations  to  them, 
their  conduct  throughout  was  entirely  inconsistent 
h  claim.  The  only  excuse  they  give  for  such  con- 
I'for  their  protracted  silence  in  a  matter  of  such 
portance  to  them  is  the  lame  and  inconsequential 
id  by  the  court,  that  "  they  did  not  know,  and  had 
[  advised,  prior  to  the  date  of  commencing  this  ac- 
tt  they  could  defend  against  the  payment  of  said 
I  mortgage,  or  could  avail  themselves  of  their  de- 
r  of  any  defense,  against  the  same."  They  were 
>  know  that  the  legal  remedies  pointed  out  in  Her- 
Oray^  79  Wis.  182,  were  available  to  them,  and,  if 
ound,  their  ignorance  fails  to  explain  their  silence, 
same  cannot  reasonably  be  explained  on  any  other 
han  that  they  had  not  been  cheated  as  they  now 
ley  were. 

3stimony  of  the  alleged  fraudulent  representations 
3ting.  The  defendants  Frederick  and  Bdbert  Al- 
nd  another  son  ot  Frederick^  testify  that  the  plaint- 
3  the  representation  alleged,  and  the  plaintiff  de- 
t  he  made  them.  Standing  alone,  this  testimony 
robably  support  a  finding  either  way.  But,  when 
3  above  stated  are  thrown  in  the  scale,  there  should 
sitation  to  hold  that  the  alleged  false  representations 
t  proved.  If,  on  the  testimony  of  interested  parties 
iiich  is  contradicted,  a  grantor  of  real  estate  can  be 
respond  in  damages  for  an  alleged  parol  misrepre- 
ti  of  the  quality  of  the  land  sold,  first  asserted  years 
e  conveyance  and  after  the  purchaser  had  by  his 
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silence  or  condact  or  both  negatived  the  making  of  sach 
representations,  there  would  be  no  safety  for  grantors  of 
property.  They  would  be  at  the  mercy  of  unscrupulous 
parties  or  witnesses  who  choose  to  indulge  in  the  safest  of 
all  perjury,  by  swearing,  years  after  the  alleged  fact,  to 
oral  false  statements  of  the  grantor  as  having  been  made 
pending  negotiations  for  the  sale.  Of  course  these  remarks 
are  not  applied  to  the  defendants  or  their  witnesses.  They 
are  only  made  to  exemplify  the  extreme  peril  of  giving  full 
credence  to  such  testimony,  and  the  absolute  necessity  of 
subjecting  it  to  the  closest  scrutiny.  The  only  safe  and  rea- 
sonable rule  in  such  cases  is  to  hold  that,  unless  the  conduct 
of  the  party  who  claims  to  have  been  defrauded  has  been 
throughout  consistent  with  such  claim,  but  little  weight 
should  be  given  to  the  testimony  of  himself  and  family  that 
the  alleged  false  representations  were  made,  when  the  same 
are  denied  by  the  party  alleged  to  have  made  them.  Be- 
fore such  misrepresentations  can  properly  be  found  to  have 
been  made,  the  proof  thereof  should  be  clear  and  satisfac- 
toi*y.  As  a  general  rule,  no  testimony  thereof,  when  dis- 
puted, is  or  can  be  sufficient  clearly  and  satisfactorily  to 
prove  the  fraud,  if  the  uniform  conduct  of  the  party  alleged 
to  have  been  defrauded  has,  as  in  the  present  case,  been 
for  years  entirely  inconsistent  with  the  claim  that  such 
fraud  has  been  committed.  Our  conclusion  is  that  the  find- 
ing.of  the  existence  of  the  fraud  charged,  and  upon  which 
the  judgment  is  based,  is  against  the  clear  and  satisfactory 
preponderance  of  proof,  and  cannot  be  upheld. 

For  the  above  reasons,  and  because  the  defendants  have 
had  the  fullest  opportunity  to  prove  the  alleged  false  rep- 
resentations unembarrassed  by  their  defective  answer,  and 
because  they  have  manifestly  introduced  all  the  evidence 
they  have  on  the  subject,  we  think  another  trial  on  cor- 
rected pleadings  should  not  be  awarded. 

In  conclusion,  it  may  be  observed  that  the  only  eflfeot 
Vol.82  — 6 
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1  to  the  conduct  of  the  mortgagors  and  their  delay 
iserting  a  claim  that  they  were  the  victims  of  the 
tifTs  fraud  is  the  effect  which  those  matters  should 
imately  have  as  evidence  bearing  upon  the  question 
her  the  plaintiff  made  such  misrepresentations.  This 
ost  favorable  to  defendants,  for  such  delay  is  not 
ed  as  laches,  working   an  estoppel  against  them  to 

themselves  of  the  alleged  false  representations  as  a 
ise  or  counterclaim  in  the  action.  Had  the  mortgagors 
ght  an  equitable  action  to  procure  the  cancellation  of 
lote  and  mortgage  because  of  the  alleged  fraud,  it  is 
)  probable  that  their  laches  would  have  defeated  the 
n,  on  the  principle  laid  down  by  Judge  Stoby  in  Gould 
ouldj  3  Story,  516,  and  approved  and  adopted  by  this 
t  in  Ilolden  v.  Meadows^  31  Wis.  284,  that  "a  court  of 
;y  will  never  entertain  a  bill  for  relief,  even  in  cases  of 
ted  fraud,  if  the  plaintiff  has  been  guilty  of  gross 
5S  or  unreasonable  delay."  Page  290.  It  might  well 
3ld  that  an  effectual  counterclaim  herein  would  be  the 
?^alent  of  such  an  action,  and  therefore  within  this 
But  we  have  chosen  to  take  the  more   favorable 

for  the  defendants,  and  to  treat  the  supposed  coun- 
aim  as  a  mere  recoupment  of  damages,  and  the  equiv- 
;  of  an  action  at  law  to  recover  such  damages,  and  have 
1  no  conclusive  effect  to  such  delay,  as  would  probably 
3ne  were  such  counterclaim  held  to  be  an  equitable 
We  do  not  care  to  elaborate  this  subject.  Many  of 
iuthorities  bearing  upon  it  will  be  found  cited  in  12 
&  Eng.  Ency.  of  Law,  tit.  "  Laches." 
/  the*Court. —  The  judgment  of  the  circuit  court  is  re- 
3d,  and  the  cause  is  remanded  with  directions  to  ren- 
udgment  for  the  plaintiff  of  foreclosure  for  the  amount 
on  the  note  and  mortgage  in  suit  by  the  terms  thereof. 
3ast  ICO  pages  of  testimony  have  been  unnecessarily 
ted  in  the  case.  In  the  taxation  of  costs  that  number 
iges  will  be  deducted  therefrom. 
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Cabboll,  Appellant,  vs.  Fethers  and  others,  Respondents. 

March  US  —  April  IS,  1892. 

Conversion:  Necessary  parties. 

In  an  action  for  the  wrongful  conversion  of  money  paid  to  defend- 
ants for  plaintifiTs  use  and  by  them  paid  to  one  S.,  who  claimed  a 
lien  thereon  for  professional  services  rendered  to  the  plaintiff,  a 
complete  determination  of  the  controversy  can  be  had  without  the 
presence  of  S.  as  a  party,  and  the  court  has  no  authority,  under 
sec  2610,  a  &  R  Ann.  Stats.,  to  require  him  to  be  made  a  parly. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  complaint  charges  that  on  or  about  April  9, 1889, 
the  plaintiff  was  the  owner  of  $7,000  in  money,  and  en- 
titled to  the  .immediate  possession  thereof,  and  that  the 
defendants,  who  were  partners  and  attorn^eys  at  law,  being 
in  possession  of  said  money,  unlawfully  and  wrongfully 
converted  and  disposed  of  the  same  to  their  own  use.  De- 
mand of  said  money  of  defendants,  and  their  refusal  to 
pay  $5,550  thereof  to  plaintiff,  is  also  alleged,  and  judg- 
ment is  demanded  for  the  latter  sum,  together  with  inter- 
est and  costs. 

Besides  a  general  denial,  the  answer  is,  substantially, 
that  in  two  actions  in  the  circuit  court,  brought  by  plaint- 
iff against  one  Little  and  others,  A.  Hyatt  Smith  was  at- 
torney for  plaintiff,  and  defendants  were  retained  by  plaint- 
iff as  counsel  therein ;  that  plaintiff  prevailed  in  the  actions, 
and  on  April  9,  1889,  Little  paid  to  defendants,  by  direc- 
tion of  Smith  as  such  attorney,  $6,978.53  on  the  judgments, 
for  the  use  and  subject  to  the  order  of  Smith;  that  they 
paid  plaintiff,  by  direction  of  Smith,  $1,436.18,  also  cer- 
tain disbursements  in  the  actions  to  the  amount  of  $42.35, 
and  retained,  by  consent  of  plaintiff,  as  their  fees  and 
charges  for  services  in  the  actions,  $1,500 ;  that  they  de- 
livered the  balance  of  the  money  so  paid  them  by  Little, 
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being  $4,000,  to  Smith ;  and  that  said  $4,000  was  so  paid 
to  Smith  at  the  request  and  under  the  direction  both  of 
Smith  and  plaintiff.  The  answer  further  alleges  that  Smith 
had  a  lien  on  said  money  for  his  services  in  said  actions, 
the  existence  and  amount  of  which  cannot  be  determined 
unless  he  be  made  a  party  to  this  action,  and  that  it  is  nec- 
essary to  determine  the  same  herein,  and  prays  that  he 
may  be  made  a  party  to  the  action. 

The  answer  was  accompanied  by  a  verified  petition  of 
Smith,  setting  forth  substantially  the  same  facts  alleged  in 
the  answer,  and  in  addition  thereto  that  plaintiff  is  indebted 
to  him  for  services  as  attorney  in  the  above-mentioned  ac- 
tions to  an  amount  exceeding  $4,000,  for  which  he  claims  a 
lien  on  the  money  thus  received  by  defendants  from  Little, 
and  praying  that  ho  (Smith)  may  be  made  a  party  to  the 
action. 

The  circuit  court  granted  such  prayer  of  defendants  and 
Smith,  and  made  an  order  requiring  plaintiff  to  make  Smith 
a  defendant  in  the  action,  and  prescribing  the  procedure  in 
that  behalf.    The  plaintiff  appeals  from  such  order. 

For  the  appellant  there  was  a  brief  by  Joseph  B.  Doe 
and  John  WinanSy  and  oral  argument  by  Mr.  Doe. 

For  the  respondents  there  was  a  brief  by  FetherSy  JeffrU 
cfe  Fijieldy  and  oral  argument  by  M.  G.  Jeffrie. 

Lyon,  C.  J.  The  order  compelling  plaintiff  to  make  Smith 
a  party  defendant  to  the  action  cannot  be  upheld  unless  it 
is  authorized  or  required  by  sec.  2610,  R  S.,  as  amended  by 
eh.  41,  Laws  of  1883  (S.  &  B.  Ann.  Stats,  sec.  2610).  The 
material  portions  of  the  section  are  as  follows :  "  The  court 
may  determine  any  controversy  between  the  parties  before 
it,  when  it  can  be  done  without  prejudice  to  the.  rights  of 
others,  or  by  saving  their  rights ;  but  when  a  complete  de- 
termination of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  or  any  persons  not  parties  to  the 
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action  have  sach  interests  in  the  subject  matter  of  the  con- 
troversy as  require  them  to  be  made  parties  for  their  due 
protection,  the  court  shall  order  them  to  be  brought  in ; 
and  when,  in  an  atetion  for  the  recovery  of  real  or  personal 
property,  a  person  not  a  party  to  the  action,  but  having  an  in- 
terest in  the  subject  thereof,  makes  application  to  the  court 
to  be  made  a  party,  it  may  order  him  to  be  brought  in  by 
the  proper- amendment." 

It  will  be  observed  that  the  statute  requires  the  court  to 
order  other  parties  brought  in  (1)  when  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  their 
presence ;  and  (2)  when  persons  not  parties  have  such  inter- 
ests in  the  subject  matter  of  the  controversy  as  require 
them  to  be  made  parties  for  their  due  protection.  These 
provisions  are  imperative.  The  section  also  confers  power 
upon  the  court,  in  actions  to  recover  real  or  personal  prop- 
erty, to  grant  the  application  of  a  person  not  a  party  to  the 
action,  but  who  has  an  interest  in  the  subject  thereof,  to  be 
made  a  party.  This  case  is  not  within  the  latter  provision, 
because  it  is  not  an  action  to  recover  real  or  personal  prop- 
erty, but  to  recover  damages  for  the  unlawful  conversion 
of  personal  property.  Neither  is  it  within  the  second  pro- 
vision above  mentioned,  because  it  is  not  necessary  to  the 
protection  of  Smith  that  he  be  made  a  party.  Should 
plaintiff  sue  him  for  the  $4,000  which  the  defendants  paid 
him,  or  should  the  defendants  sue  him  to  recover  it  back, 
bis  defense  to  either  such  action  would  not  be  affected  in 
the  least  degree  by  the  judgment  herein.  Hence,  if  Smith 
is  a  proper  party,  it  is  because  a  complete  determination  of 
the  controversy  cannot  be  had  without  his  presence  as 
such« 

It  is  not  claimed  that  Smith  is  a  necessary  party  to  the 
action  for  the  purpose  of  trying  the  issue  made  by  the 
averment  in  the  answer  that  the  defendants  paid  over  to 
him  the  $4,000  at  the  request  and  by  the  direction  of  the 
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plaintiflF.  Clearly,  Smith  is  not  a  necessary  party  in  the 
trial  of  that  issue,  for  such  averment  may  be  proved  with- 
out his  presence  as  such  party,  and,  when  proved,  is  a  per- 
fect defense  to  so  much  of  plaintiflfs  claim  in  this  action. 

Should  defendants  fail  to  prove  such  request  and  direc- 
tion by  plaintiff,  undoubtedly  they  may  show,  under  their 
general  denial,  that  Smith  was  entitled  to  the  $4,000,  or 
some  portion  of  it,  because  he  had  a  valid  lien  upon  it  for 
professional  services  in  the  action  against  Little  and  others, 
or  for  any  other  reason.  The  existence  of  such  lien,  when 
the  money  was  paid  over  to  Smith,  being  established,  it  is 
a  defense  to  the  action  to  the  extent  of  the  lien.  The  ques- 
tion is  therefore  whether,  under  the  circumstances  of  the 
case,  Smith  is  a  necessary  party  to  the  action  in  the  trial 
of  the  issue  as  to  the  existence,  at  that  time,  of  such  alleged 
lien. 

If  the  $4,000  was  paid  over  to  Smith  wrongfully,  the 
plaintiff  might  have  joined  him  in  this  action.  But  he 
elected  not  to  do  so.  A  wrongful  conversion  by  more  than 
one  person  is  a  several  as  well  as  a  joint  wrong,  and  the  in- 
jured party  may  sue  one  or  more  of  the  wrongdoers  with- 
out suing  them  all.  There  is  no  authorized  practice  and 
no  rule  of  law  under  which  he  can  be  compelled  to  make 
all  of  the  wrongdoers  parties  to  the  action,  unless  he 
chooses  to  do  so.  If  Smith  is  a  necessary  party  to  the  ac- 
tion, it  is  because,  when  the  $4,000  was  paid  to  him  by  de- 
fendants, he  had  or  claimed  a  lien  thereon.  It  must  be 
conceded  that,  had  defendants  retained  the  money  in  their 
own  hands,  upon  making  it  appear  to  the  court  that  Smith 
claimed  a  lien  upon  it  they  would  be  entitled  to  have  him 
made  a  party  to  the  action,  so  that  he  might  litigate  with 
plaintiff  his  right  thereto.  This  is  an  application  of  the 
familiar  rule  that  if  a  party  is  sued  for  money  or  property 
in  his  hands,  and  there  are  several  claimants  thereof,  he  is 
entitled  to  have  all  such  claimants  brought  in  as  parties,  to 
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the  end  that  they  may  interplead  and  the  court  may  deter- 
mine conclusively  to  which  of  them  the  same  belongs.  This 
is  for  the  protection  of  the  holder  of  the  property  or  money, 
and  is  essential  to  a  complete  determination  of  the  con- 
troversy. The  case  of  Brichley  v.  Walker^  68  Wis.  563, 
cited  in  support  of  the  order  bringing  in  Smith  as  a  party, 
belongs  to  this  plass.  In  that  case  the  lumber  in  contro- 
versy remained  in  the  hands  of  the  sheriff  (who  was  a  de- 
fendant in  the  action)  at  the  time  of  the  trial  and  after- 
wards, and  it  was  claimed  that  the  manufacturers  of  the 
lumber  had  a  lien  upon  it  for  sawing  it.  No  question  of 
parties  was  in  the  case,  but  in  the  opinion  written  by  Mr. 
Justice  Cassoday  it  is  said,  by  way  of  argument,  that  the  lien 
claimants  might 'properly  have  been  made  parties  to  deter- 
mine the  validity  of  their  alleged  lien.  This  is  correct,  no 
doubt.  There  are  several  cases  in  this  court  bearing  upon 
the  subject,  but  it  will  be  found,  upon  examination,  that  in 
all  of  them  in  which  lien  claimants  have  been  brought  in 
as  parties,  the  property  or  fund  in  controversy  was  in  ex- 
istence at  the  time  the  orders  were  made  making  them 
parties. 

We  have  no  such  case  here.  The  defendants  did  not  re- 
tain the  money  in  controversy  and  apply  to  the  court  to 
bring  in  Smith  as  a  party  to  interplead  \yith  plaintiff  and 
settle  their  respective  rights  thereto.  Neither  did  the  de- 
fendants bring  the  money  into  court,  in  which  case  the 
court  would  have  discharged  them  from  liability  and  sub- 
stituted Smith  as  the  defendant  in  their  stead,  as  might 
havd  been  done  under  sec.  2610,  S.  &  B.  Ann.  Stats.  But 
they  adjudicated  for  themselves  that  the  lien  claimed  by 
Smith  was  valid  to  the  amount  of  $4,000,  and  paid  over 
that  amount  to  him.  They  thus  destroyed  the  specific  fund 
in  question,  and  when  the  order  appealed  from  was  made 
there  was  no  such  fund  and,  of  course,  no  existing  lien 
thereon.  The  defendants,  having  thus  taken  the  matter 
into  their  own  hands,  and  having  voluntarily  paid  the 
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in  question  to  the  lien  claimant  without  resorting 
remedies  given  by  the  statute  to  compel  him  first  to 
5h  his  right  thereto,  have  precluded  themselves  from 
t  to  those  remedies,  and  must  defend  their  conduct 
matter  as  best  they  may. 

;e  observations  are  made  upon  the  hypothesis  that 
■endants  fail  to  prove  they  paid  the  money  to  Smith 

request  or  by  direction  of  plaintiff.  On  such  hy- 
is  the  defendants  have  voluntarily  placed  themselves 
same  position  in  which  any  other  defendant  in  an 
for  a  wrongful  conversion  of  property  will  find  him- 
le  has  sold  or  given  away  such  property,  or  volun- 
;urned  it  over  to  alleged  creditors  of  the  plaintiflF. 
such  case  would  the  court  entertain  for  a  moment 
)position  that  the  persons  to  whom  the  property  was 
ansferred  were  necessary  parties  to  an  action  to  re- 
iamages  for  the  wrongful  conversion  thereof.  We 
)  different  rule  laid  down  in  any  adjudged  case,  or  in 
jal  treatise  on  the  subject. 

the  defendants  say  that  in  this  action  they  may  fail 
blish  Smith's  lien  for  more  than  $3,000,  and  thus  be 
lied  to  pay  plaintiff  $1,000,  and  then  when  they  sue 
for  the  $1,000  he  may  be  able  to  establish  his  lien  at 
Thus  they  would  be  out  of  pocket  $1,000  unless 
is  brought  in  as  a  party  and  thus  bound  by  the  ad- 
ion  in  this  action.    There  are  two  suflBcient  answers 

argument.  One  is,  the  defendants  should  have 
it  of  that  contingency  before  they  passed  upon  the 
Y  of  Smith's  lien  and  paid  the  $4,000  over  to  him,' and 

have  paid  the  money  into  court,  or  retained  it  in 
wn  hands  and  taken  the  statutory  measures  to  have 
idity  of  the  alleged  lien  judicially  determined.  The 
mswer  is  that  they  could  have  bound  Smith  by  the 
snt  in  this  action  by  tendering  the  defense  thereof  to 
Saveland  v.  Greeriy  36  Wis.  612. 
\he  Court. —  The  order  appealed  from  is  reversed. 
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SoHiLD,  Appellant,  vs.  Legleb  and  wife,  Respondents. 

March  XB-- April  IX,  189fi. 

Slander:  Words  spoken  in  German:  Variance, 

In  an  action  for  slander  the  complaint  charged  the  speaking  of  certain 
words  in  German  and  gave  a  translation  thereof  into  English.  On 
the  trial  there  was  evidence  of  the  speaking  of  somewhat  different 
German  words,  the  English  translation  of  which,  however,  was  the 
eama  There  heing  no  evidence  that  the  translation  of  the  words 
alleged  to  have  been  spoken  was  incorrect^  the  variance  is  held  not 
material 

APPEAL  from  the  Circuit  Court  for  Gfreen  County. 

The  complaint  alleges  that  at  the  times  named  the  plaint- 
iff was  engaged  in  business  at  Juda  as  a  cheese  maker,  and 
as  such  had  always  maintained  a  good  reputation  and  credit ; 
that  in  August,  1890,  and  October  23, 1890,  at  Monroe  and 
Jada,  the  defendant  Mart/  Legler^  the  wife  of  the  defend- 
ant John  Legler^  designing  and  intending  to  injure  and 
degrade  the  plaintiff  in  his  reputation  and  cause  it  to  be 
believed  that  he  had  been  guilty  of  the  crime  charged  upon 
him  by  her  hereinafter  stated,  and  to  bring  the  plaintiff 
into  public  disgrace,  wilfujly  and  maliciously  spoke,  ut- 
tered, and  declared  of  and  concerning  the  plaintiff,  in  the 
presence  and  hearing  of  one  Jacob  Regez  and  divers  other 
persons,  in  the  German  language,  the  false,  scandalous  and 
defamatory  words,  to  wit :  "  Er  [meaning  the  plaintiff]  hat 
Kaese  gestohlen ; "  that  said  Jacob  Kegez  then  and  there 
understood  the  German  language  and  the  words  so  used 
by  the  said  Mary;  that  said  words,  when  translated  into 
the  English  language,  are  as  follows :  "  He  [meaning  the 
plaintiff]  has  stolen  cheese,"  —  meaning  and  intending 
thereby  to  charge  that  the  plaintiff  had  been  guilty  of  the 
crime  of  larceny.  The  answer  was  a  general  denial,  except 
that  it  admitted  that  the  defendants  were  husband  and 
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TirifA  j^nd  that  the  plaintiff  was  engaged  in  the  business  al- 

the  close  of  the  plaintiffs  testimony  the  court  granted 
suit,  on  the  ground  that  there  was  a  variance  between 
)rds  alleged  in  the  complaint  and  those  proved  on  the 

From  the  judgment  entered  accordingly  the  plaintiflf 
Is. 

n  M.  BecJceVy  for  the  appellant,  to  the  point  that  the 
ice  was  not  such  as  to  justify  the  direction  of  a  non- 
lited  sees.  2669-2671,  K.  S. ;  Barnett  v.  Ward,  36  Ohio 
7;  Pegm7n  v.  Stoltz,  67  N.  C.  147;  K.  v.  IL  20  Wis. 
Harper  v,  MilwauJc^e^  30  id.  378 ;  Dufrcsne  v.  WeisCj 
290;  Townshend,  Slander,  sees.  363-368;  Zeig  v.  Ort, 

31;  Desmond  v.  Browii^  29  Iowa,  53;  Chace  v.  Sher- 
119  Mass.  387;  Robhins  v,  Fletcher,  101  id.  115;  Will- 
V.  Miner,  18  Conn.  464,  474;  Brown  v.  Hanson,  53 
12;  Bassettv,  Spofford,  11  N.  H.  127;  Lewis 'o.  McDan- 

Mo.  577 ;  3  Lawson,  E\ghts,  etc.  sec.  1243. 
T.  Clawson,  for  the  respondents,  to  the  point  that  the 
;  alleged  cannot  be  proved  by  showing  that  the  de- 
jt  published  the  same  meaning  in  different  words, 
f  equivalent  and  of  similar  import,  cited  Wilhom  v. 

29  111.  456;  Taylor  v.  Moran,  4  Met.  (Ky.),  127; 
shend,  Slander,  sees.  364,  371 ;  Dufresne  *o.  Weise^  46 
J90. 

soDAT,  J.  The  slanderous  words  are  alleged  to  have 
spoken  in  German  in  the  presence  and  hearing  of 

and  others  who  understood  the  German  language 
le  words  used.    The  complaint  sets  out  the  German 

so  spoken,  and  also  the  translation  of  the  same  into 
ih,  and  is  clearly  sufficient.  Pelzer  v.  Benisk^  67  Wis. 
dinger  v.  Bender,  64  Wis.  169;  Simonsen  v,  Herold 

Wis.  626;  K  v.  E,  20  Wis.  239;  S.  a  91  Am.  Dec. 
Zeig  V.  Ort,  3  Pin.  30.     Tested  by  the  translation,  the 
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charge  is  that  "he  [meaning  the  plaintiflf]  has  stolen  cheese,'* 
meaning  and  intending  thereby  that  the  plaintiff  had  been 
guilty  of  the  crime  of  larceny.  It  was  for  the  court  to  de- 
termine whether  the  words  alleged  were  capable  of  the 
meaning  ascribed  to  them  by  the  innuendoes,  and  for  the  jury 
to  decide  whether  such  meaning  was  truly  ascribed  to  them. 
CampheU  v.  CampheUy  54  Wis.  94,  95 ;  Bradley  v.  Cramer^ 
59  Wis.  312;  Oauvreau  v.  Superior  Pub.  Go.  62  Wis.  408; 
Moley  V.  BarageVy  77  Wis.  44. 

The  contention  is  that  there  is  a  fatal  variance  between 
the  words  alleged  and  those  proved.  There  is  plenty  of 
evidence  tending  to  prove  that  the  defendant  Mary^  at 
Monroe,  in  the  presence  and  hearing  of  Regez,  and  while 
addressing  him  and  others  in  the  German  or  Swiss-German 
language,  spoke  of  and  concerning  the  plaintiff  words  which, 
when  translated  into  English,  were  as  follows :  '*  He  has 
stolen  cheese,"  and  other  words  to  the  same  effect ;  that 
at  the  same  place,  and  in  the  same  presence  and  hearing, 
the  said  Mary  said  to  the  plaintiff  personally,  in  the  Ger- 
man or  Swiss-German  language,  words  which  when  trans- 
lated into  English  were  as  follows:  "You  have  stolen 
cheese,"  and  other  words  to  the  same  effect.  Thus  the 
plaintiff  proved  the  very  words  alleged  in  English,  and  sev- 
eral other  expressions  of  substantially  the  same  import.  It 
is  true  the  precise  German  words  alleged  were  not  proved, 
but  there  is  no  evidence  that  the  English  translation  alleged 
is  not  substantially  correct,  and  we  cannot  assume,  as  a  mat- 
ter of  law,  that  such  translation  is  incorrect  merely  because 
the  evidence  shows  that  substantially  the  same  translation 
is  given  to  somewhat  different  German  or  Swiss-German 
words.  This  court  has  held,  in  effect,  in  one  of  the  cases 
cited,  that,  even  when  the  German  words  alleged  are  ac- 
tionable per  ae^  yet,  if  the  English  translation  is  not,  the 
complaint  is  insufficient.  In  other  words,  the  sufficiency  of 
the  complaint  is  to  be  tested  by  the  English  translation 
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alleged ;  and,  in  the  absence  of  any  evidence  of  the  incor- 
rectness of  such  English  translation,  we  are  constrained  to 
hold  that  the  question  of  variance  is  to  be  tested  by  the 
same  standard.  Especially  should  this  be  the  rule  under 
our  statute,  which  declares  that  "  no  variance  between  the 
allegation  in  a  pleading  and  the  proof  shall  be  deemed  ma- 
terial unless  it  shall  actually  mislead  the  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  its 
merits.*'  Sec.  2669,  R  S.  The  accuracy  of  such  alleged 
English  translation  is  a  question  of  fact  for  the  jury,  as 
well  as  the  accuracy  of  the  English  translation  of  the  words 
actually  spoken. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Smeaton  and  another,  Respondents,  vs.  Austin  and  others, 

Appellants. 

March  £2-- April  If,  189S. 

Highways:  Ditches:  Assessment  of  damages:  Right  of  appeal:  Bee 
ad  judicata:  Pleading. 

1.  A  ditch  was  dug  on  plaintiffs'  land  by  the  overseer  of  highways  in 

1882.  Tlie  statute  then  in  force  (see.  1287,  R  a)  provided  for  an 
appraisal  of  the  damages  in  such  a  case  by  three  electors  appointed 
by  the  town  supervisors,  but  gave  no  appeal  from  their  award. 
Plaintiffs  did  not  apply  for  the  appointment  of  such  appraisers 
until  after  the  enactment  of  ch.  46,  Laws  of  1885,  which  gave  such 
an  appeal  Held,  that  the  act  of  1885  merely  amplified  the  remedy 
and  interfered  with  no  vested  rights,  and  that  plaintiffs  were  en- 
titled to  the  appeal 

2.  A  ditch  was  dug  on  plaintiffs'  land  in  1868,  but  was  afterwards  filled 

up.  In  mandamus  proceedings  to  compel  the  supervisors  to  ap- 
point appraisers  to  assess  damages  for  the  digging  of  a  ditch  in 
1882,  it  was  decided  that  the  two  ditches  were  separate  and  inde- 
pendent   Held,  that  on  an  appeal  from  the  award  of  the  apprais- 
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era  the  trial  conrt  properly  refused  to  allow  the  supervisors  to 
show  that  the  old  ditch  was  simply  cleaned  out  in  1882.  That  mat- 
ter was  res  ac^fudicatcu 
8w  On  the  appeal  from  the  ^ward  of  the  appraisers,  an  answer  filed  by 
the  supervisors  was  stricken  out,  but  they  were  allowed  to  show 
all  the  facts  alleged  therein.  HeUl,  that  the  ruling  striking  out  the 
answer  was  immaterial 

APPEAL  from  the  Circuit  Court  for  WduJcesha  County. 

In  1863  a  ditch  was  dug  across  the  lands  of  plaintiffs, 
then  owned  by  their  father,  for  the  purpose  of  draining 
the  lands  of  one  Stillwell.  The  ditch  was  dug  pursuant  to 
the  verdict  of  a  jury  rendered  in  an  inquisition  held  under 
the  provisions  of  ch.  57,  E.  S.  1858.  One  Stewart  subse- 
quently acquired  the  lands  of  Stillwell.  Difficultly  arose 
between  Stillwell,  and  subsequently  Stewart,  upon  the  one 
side,  and  the  plaintiffs  upon  the  other,  as  to  the  mainte- 
nance of  the  ditch,  plaintiffs  frequently  filling  it  up,  and 
Stewart  attempting  to  open  it,  until  May,  1882,  when 
Stewart  applied  to  the  supervisors  to  remove  the  obstruc- 
tions, and  the  supervisors,  declaring  that  such  obstructions 
caused  the  overflow  of  an  adjoining  highway,  ordered  the 
overseer  of  highways  of  the  district  to  remove  the  obstruc- 
tions and  open  the  ditch,  which  was  accordingly  done.  To 
prevent  such  opening  the  plaintiffs  brought  their  action  for 
a  perpetual  injunction,  which  came  to  this  court  upon  ap- 
peal from  an  order  dissolving  an  interlocutory  injunction, 
and  will  be  found  reported  as  the  case  of  Smeaton  v.  Mar- 
tin, 57  Wis.  864.  The  order  of  dissolution  was  there  af- 
firmed. 

No  application  for  the  appointment  of  electors  to  ap- 
praise the  damages  caused  by  the  opening  of  the  ditch, 
under  sec.  1237,  R  S.,  was  made  until  April,  1887.  It  will 
be  seen  that  this  was  after  the  passage  of  ch.  46,  Laws  of 
1885,  which  provides  for  an  appeal  to  the  circuit  court  from 
the  decision  of  the  appraisers ;  there  being  no  such  appeal 
provided  for  prior  to  the  passage  of  that  chapter.    The 
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supervisors  either  refusing  or  neglecting  to  appoint  ap- 
J,  the  plaintiffs  sued  out  an  alternative  writ  of  man- 
in  the  "Waukesha  circuit  court  for  the  purpose  of 
ling  the  appointment  of  appraisers.  The  super- 
nade  return  to  the  writ,  alleging  that  they  had 
removed  the  obstructions  from  the  old  ditch,  and 
re  that  there  was  no  reason  for  the  appointment  of 
Brs.  The  issue  thus  made  was  tried  before  a  jury, 
eturned  a  verdict  that  the  ditch  opened  in  1882  was 
stantially  on  the  line  of  the  old  ditch,  and  was  not 
tially  of  the  same  width  and  depth.  Upon  this  ver- 
Igment  was  entered  awarding  a  peremptory  writ  of 
mt,8^  and  thereupon  the  supervisors  appointed  ap- 
5,  who,  in  April,  1888,  made  and  filed  their  award, 
g  no  damages.  From  this  award  the  plaintiffs  ap- 
under  the  provisions  of  ch.  46,  Laws  of  1885,  and 
rial  of  such  appeal  recovered  judgment  for  $500 
IS,  from  which  judgment  the  supervisors  prosecute 
3eal. 

be  appellants  the  cause  was  submitted  on  the  brief 
7.  Sumner,  He  contended,  inter  aliay  th'dt  ch.  46, 
:  1885,  was  neither  retroactive  by  its  terms,  nor  was 
ly  remedial  upon  principle.  The  defendants  acted 
blic  capacity  to  meet  a  public  necessity,  and  public 
'equires  that  their  liability  therefor  should  be  meas- 
'  the  laws  in  force  when  the  act  was  done.  At  that 
le  town  had  a  vested  right  to  select  the  tribunal 
3  own  citizens.  But  if  the  right  of  appeal  is  held  ap- 
)  to  this  case,  that  vested  right  is  taken  from  it. 
V.  HichenSy  11  Wis.  353;  Seamans  v.  Carter y  15  id. 
Inney  v.  Ackertnany  21  id.  268;  Western  Union  R. 
licksony  30  id.  389 ;  Vanderpool  v.  La  C.  d:  M.  li.  Co. 
)52 ;  Wells,  Jurisdiction,  58,  73 ;  Wade,  Ketroactive 
ec.  34. 
he  respondents  there  was  a  brief  by  P.  H.  Carney, 
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attorney,  and  Bashford^  O'Connor  dh  PoUeys  and  J.  A.  Ayl- 
wardy  of  counsel,  and  oral  argument  by  Mr.  Aylward. 

"WiNSLOw,  J.  The  first  and  most  serious  question  presented 
is  whether  the  plaintiffs  are  entitled  to  take  any  appeal  from 
the  award  of  the  appraisers.  "When  the  ditch  was  opened 
in  1882  the  statute  gave  no  appeal,  and  it  was  not  until  the 
passage  of  ch.  46,  Laws  of  1885,  that  an  appeal  to  the  cir- 
cuit court  was  provided  for.  It  is  argued  by  appellants 
that  when  the  act  complained  of  was  committed  the  town 
had  a  right  to  have  the  question  of  damagels  finally  decided 
by  a  tribunal  of  its  own  selection;  that  this  was  a  vested 
right ;  that  the  statute  above  cited  was  not  retroactive  in 
its  terms  nor  merely  remedial,  and  consequently  that  these 
plaintiffs  could  acquire  no  new  rights  under  it.  It  is  not 
claimed  that  the  plaintiffs'  right  to  have  appraisers  ap- 
pointed had  expired  or  been  lost  prior  to  the  passage  of  the 
law  providing  for  an  appeal;  nor  do  we  think  that  such  a 
claim  could  be  sustained.  Sec.  1237,  R  S.,  limits  no  time 
within  which  the  application  for  appointment  of  appraisers 
must  be  made.  Furthermore,  the  judgment  awarding  a 
peremptory  writ  of  mandamus  is  a  determination  that  the 
right  to  have  appraisers  appointed  existed  even  as  late  as 
1887,  which  is  res  adjitdicata  in  this  case.  Therefore,  when 
ch.  46,  Laws  of  1885,  was  passed,  the  plaintiffs  still  pos- 
sessed a  remedy  for  the  recovery  of  damages  arising  from 
the  digging  of  the  ditch.  It  is  clear  that  they  had  a  rem- 
edy, and  it  seems  equally  clear  that  the  act  of  1885  simply 
amplified  that  remedy  and  made  it  more  perfect.  It  inter- 
fered with  no  vested  rights.  It  is  only  after  existing  rem- 
edies have  been  exhausted,  and  rights  have  become  per- 
manently vested,  that  interference  with  the  mere  remedy 
is  prohibited.  Dams  v.  MenasKa^  21  Wis.  497;  Rosenthal 
V.  Wehe^  58  Wis.  621.  It  is  a  remedial  statute,  affording 
new  means  of  enforcing  an  existing  obligation.  Klaus  v. 
Green  Bay,  84  Wis.  629. 
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Error  is  assigned  because  the  court  struck  out  the  de- 
fendants' answer.  Defendants'  counsel  admits  that  the 
court  permitted  them  to  show  all  that  they  set  up  in  their 
answer.  Under  these  circumstances  the  ruling  becomes 
immaterial. 

The  court  refused  to  allow  defendants  to  show  that 
the  ditch  was  not  enlarged  when  it  was  cleaned  out  in 
1882,  and  this  ruling  is  complained  of.  The  ruling  seems 
to  have  been  strictly  correct.  The  only  object  of  the  testi- 
mony seems  to  have  been  to  litigate  over  again  the  ques- 
tion of  the  identity  of  the  ditch  of  1863  and  the  ditch  of 
1882.  This  question  had  been  finally  disposed  of  by  the 
verdict  of  the  jury  and  the  judgment  thereon  in  the  man- 
damus proceedings,  by  which  it  was  established  that  the 
last  ditch  was  an  independent  and  separate  ditch. 

The  witness  Powrie  was  not  permitted  to  answer  the 
question  whether,  in  his  judgment,  the  ditch  was  dug  any 
deeper  than  was  necessary  to  drain  the  Stillwell  land.  This 
question  was  not  at  all  in  issue.  Whether  deep  enough  to 
drain  the  Stillwell  land  or  not  made  no  difference  with  the 
right  of  the  plaintiffs  to  damages,  or  the  amount  thereof. 
Nor  did  it  appear  that  the  witness  had  any  knowledge 
upon  which  he  could  form  a  judgment  on  the  subject. 

It  is  claimed  that  there  was  no  evidence  to  show  that  the 
plaintiffs  had  suffered  material  damage.  The  record  shows 
some  evidence  on  the  point ;  and,  even  if  it  did  not,  there 
is  no  certificate  or  stipulation  that  the  bill  of  exceptions 
contains  all  of  the  evidence.     The  objection  cannot  prevail. 

No  other  errors  are  complained  of. 

By  the  Court —  Judgment  affirmed. 
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AimBBws,  Eespondent,  y&  Youhans,  Appellant. 

March  £3-- April  IH,  1899. 

(1)  Vtete:  DisereHoru    (f)  Evidence:  Nonrexpert  opinions  as  to  valus, 

"L  The  ref  asal  to  grant  a  view  of  premises  cannot  be  assigned  as  error, 
the  matter  resting  in  the  discretion  of  the  trial  court 

2l  In  an  action  for  the  wrongful  cutting  down  of  shade  trees  oa  the 
side  of  a  stock  3rard,  farmers  familiar  with  the  subject  and  the 
premises  were  properly  allowed  to  state  what,  in  their  opinion,  was 
the  value  of  the  trees  as  4  shelter  and  windbreak  to  the  owner  ot 
the  stock  yard. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

After  this  action  was  before  this  court,  and  the  right  of 
the  plaintiff  to  recover  for  cutting  down  the  trees  in  ques- 
tion was  determined  (78  Wis.  56,  where  the  case  is  stated), 
it  was  tried  on  the  merits,  and  a  verdict  given  for  the 
plaintiff  for  $100  damages,  and  from  a  judgment  thereon 
the  defendant  appeals. 

The  cause  of  action  was  for  cutting  down  and  carrying 
away  fourteen  shade  and  shelter  trees,  standing  at  the  side 
of  the  highway  along  plaintiff's  lot,  consisting  of  half  an 
acre  of  land  near  the  depot  at  Mukwonago,  alleged  to  be 
valuable  to  the  lot  for  a  stock  yard,  for  which  the  plaintiff 
had  purchased  it,  and  designed  to  and  had  used  the  lot. 
After  the  plaintiff  had  described  in  his  testimony  the  situa- 
tion of  the  lot  and  the  location  of  the  trees,  their  size,  eta, 
he  called  four  witnesses,  all  farmers,  to  testify  as  to  their 
value.  Each  of  these  witnesses  described  the  trees,  their 
size,  character,  and  location,  and  stated  in  substance  that 
their  situation  was  such  as  to  make  them  of  value  and  serve 
as  a  shelter  and  windbreak  for  the  stock  yard.  Each  of 
them  was  asked,  considering  that  the  lot  was  bought  for 
and  used  as  a  stock  yard,  what,  in  his  judgment,  the  trees 
were  worth  to  the  owner  as  a  shelter  or  windbreak,  and, 
Vol.83— 6 
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under  defendant's  objection  that  the  expression  of  such 
opinion  would  be  incompetent  an(}  trenching  on  the  prov- 
ince of  the  jury,  they  were  allowed  to  testify,  giving  re- 
spectively their  opinions  as  to  the  value  of  the  trees,  at 
$135,  $100,  $112,  and  $300.  The  value  of  the  trees  cut 
into  firewood  was  $6.50.  The  defendant  produced  other 
evidence  as  to  the  value  of  the  trees,  and  when  he  opened 
his  case  requested  the  court  to  order  a  view  of  the  prem- 
ises by  the  jury,  but  this  was  denied.  The  defendant  as- 
signs as  error  (1)  the  refusal  of  the  court  to  grant  a  view ; 
(2)  the  ruling  permitting  the  opinions  of  the  witnesses  as  to 
the  value  of  the  trees  to  go  to  the  jury,  the  defendant  in- 
sisting that  the  jury  should  form  its  own  estimate  of  dam- 
ages from  the  facts  appearing  in  evidence. 

T.  W.  Uaighty  for  the  appellant,  contended  that  the  later 
and  better  tendency  of  the  authorities  is  toward  the  exclu- 
sion of  opinions  of  witnesses  on  any  subject  of  which  the 
jury  has  or  may  have  as  good  means  for  forming  a  judg- 
ment as  the  persons  testifying.  McGay  v.  Manhattan  EL 
B.  Co.  40  K  Y.  State  Rep.  668;  S.  a  16  N.  Y.  Supp.  155; 
Clark  V.  Banks,  6  Hous.  584;  Keiser  v.  Mahanoy  Gas  Co. 
22  Atl.  Rep.  (Pa.),  759;  Boherts  v.  N.  Y.  El.  B.  Co.  128 
N.  Y.  455;  Blair  v.  M.  <&  P.  du  C  B.  Co.  20  Wis.  262; 
Ferrand  v.  C.  <&  N.  W.  B.  Co.  21  id.  436;  Church  v.  Mil- 
waukee, 31  id.  520;  Wylie  v.  Wausau,  48  id.  506;  Bierback 
V.  Goodyear  B.  Co.  54  id.  212;  Gates  v.  N.  P.  B.  Co.  64  id. 
72;  Knoll  v.  Stute,  56  id.  254. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J).  *H.  Sumner. 

PiNNEY,  J.  1.  The  granting  of  a  view  of  the  premises  is 
a  matter  resting  in  the  discretion  of  the  trial  court,  and  re- 
fusal to  grant  it  cannot  be  assigned  as  error.  Sec.  2852, 
R.  S. ;  Pick  v.  Buhicon  Hydraulic  Co.  27  Wis.  433 ;  Board- 
man  V.  Westchester  F.  Ins.  Co.  54  Wis.  364. 
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2.  OrdinarUy  a  witness  cannot  give  his  conclusions  from 
facts,  but  must  state  the  facts,  leaving  the  drawing  of  conclu- 
sions to  the  court  and  jury ;  but  an  opinion  can  be  given  in 
evidence  by  a  non-expert  as  to  matters  with  which  he  is  spe- 
cially acquainted  but  which  cannot  be  specifically  described. 
In  speaking  of  the  admissibility  of  such  opinions  in  evidence, 
Judge  Eedfieldsays:  "  Opinions  of  witnesses  derived  from 
observation  are  admissible  in  evidence  where,  from  the  nat- 
ure of  the  subject  under  investigation,  no  better  evidence 
can  be  obtained.  No  harm  can  result  from  such  a  rule,  prop- 
erly applied.  It  opens  the  door  for  the  reception  of  important 
truths  which  would  otherwise  be  excluded,  while  at  the 
same  time  the  tests  of  cross-examination,  disclosing  the  wit- 
ness' means  of  knowledge  and  his  intelligence,  judgment, 
and  honesty,  restrain  the  force  of  the  evidence  within  rea- 
sonable limits,  by  enabling  the  jury  to  form  a  due  estimate 
of  its  weight  and  value."  Eedf.  Wills,  136-141,  Opinions 
concerning  matters  of  daily  occurrence  and  open  to  com- 
mon observation  are  received  from  necessity  {Comm.  v. 
Sturiivant^  117  Mass.  122,  133,  137);  and  the  ground  upon 
which  they  are  admitted  in  such  cases  is  that  from  the  very 
nature  of  the  subject  In  issue  it  cannot  be  stated  or  de- 
scribed in  such  language  as  will  enable  persons  not  eyewit- 
D^ses  to  form  an  accurate  judgment  in  regard  to  it  {De 
WiU  V.  Ba/rly,  17  N.  T.  340;  Snyder  v.  W.  tT.  li.  Co.  25 
Wis.  66). 

No  language  which  an  ordinary  witness  could  command, 
by  mere  description  of  the  trees  in  question  and  their  loca- 
tion on  the  lot,  would  serve  to  convey  to  a  jury  the  infor- 
mation and  assistance  in  arriving  at  a  just  verdict  for  cut- 
ting them  down  and  carrying  them  away  which  would  be 
furnished  by  the  testimony  of  four  farmers  familiar  with 
the  benefits  and  advantages  to  be  derived  from  the  trees 
standing  on  the  lot  when  used  for  a  stockyard,  and  who 
are  to  be  regarded,  in  fact,  as  eyewitnesses.    They  were 
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asked  what,  in  their  judgment,  was  the  value  of  the  trees 
as  a  shelter  and  a  windbreak  to  the  owner  of  the  lot  used 
for  the  purpose  of  stock  yards.  These  witnesses  had  raised 
and  handled  stock  for  several  years,  and  knew  the  benefits 
and  advantages  to  be  derived  from  shelter  from  sun  and 
wind  and  storm.  The  question  of  value  could  not  be  item- 
ized or  analyzed.  The  only  answer  that  could  well  be  made 
was  by  an  opinion  or  judgment  as  to  a  gross  sum,  and 
would  be  an  opinion  founded  on  observation  and  experi- 
ence. It  is  always  competent  to  prove  value  by  the  opin- 
ions of  witnesses  who  have  the  requisite  knowledge, 
whether  the  subject  be  real  estate  or  personal  property. 
Cla/rk  V.  Bairdy  9  N.  Y.  183 ;  Kellogg  v.  Krauser^  14  Serg. 
&  R.  142.  The  witnesses  were  not  asked  to  state  whcA 
damages  the  plaintiff  had  sustained  by  cutting  down  and 
taking  away  the  trees.  They  were  asked,  only,  what  was 
the  value  of  the  trees  to  the  lot  owner  for  certain  pur- 
poses. 

The  law  in  this  state  has  been  well  settled  for  a  long 
series  of  years,  in  harmony  with  the  authorities  cited, 
which  are  believed  to  be  the  expression  of  the  general  rule 
on  the  subject,  and  the  question  of  the  admissibility  of  the 
evidence  in  question  is  settled  in  this  state  beyond  necessity 
of  farther  discussion ;  and  we  here  collate  and  state  some 
of  the  principal  cases  for  convenience  of  future  reference. 
In  Watry  v.  Hiltgenj  16  Wis.  516,  witnesses  who  had  exam- 
ined the  field  where  a  trespass  by  cattle  had  recently  been 
committed,  and  who  knew  the  extent  of  the  injury,  were 
asked  and  allowed,  against  objection,  to  state  at  what  sum 
they  estimated  the  damages  occasioned  by  the  trespass, 
and  this  court  held  the  objection  untenable.  In  Snyder  v. 
W.  U.  R.  Co.  25  Wis.  60,  65,  where  witnesses  were  asked 
and  allowed  to  state  what,  in  their  opinion,  was  the  value 
of  the  land  actually  taken  for  the  use  of  the  railway  track, 
and  also  whether  the  residue  of  the  farm  was  less  valuable 
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in  consequence  of  the  railway  crossing  it  in  the  manner  it 
did,  and  how  much  the  value  of  the  property  was  depre- 
ciated thereby,  the  objection  that  the  testimony  was  merely 
the  opinions  of  the  witnesses,  and  that  they  should  have 
been  allowed  only  to  state  facts  within  their  personal 
knowledge,  was  held  to  be  not  well  taken.  This  case  is 
really  decisive  of  this  appeal.  In  Erd  v.  C.  <&  N.  W.  R.  Co. 
41  Wis.  65,  68,  it  was  held  that,  where  the  question  of  the 
value  of  property  is  involved  which  has  no  fixed  market 
value,  it  is  competent  for  witnesses  to  state  what  accorditig 
to  their  best  judgment  or  belief  it  is  worth,  the  jury  being 
the  sole  judges  as  to  what  weight  should  be  given  to  it ; 
and  in  NeUson  v.  {7.,  M.  <&  JV.  W.  JS.  Co.  58  Wis.  516,  520,  the 
rule  laid  down  in  these  cases  is  reaffirmed  and  applied.  In 
Moore  v.  CI,  M.  dk  St.  P.  JS.  Co.  78  Wis.  124,  it  is  held 
that  '^  the  opinions  of  witnesses  as  to  values  may  be  given, 
without  any  previous  examination  as  to  the  grounds  of  it 
or  their  competency  to  give  it.  Then,  on  cross-examina- 
tion,  they  may  be  asked  their  reasons  or  as  to  their  knowl- 
edge of  the  property ;  or  their  competency  may  be  first 
shown^,  They  are  not  experts  having  special  skill  and  ex- 
perience in  a  particular  trade,  business,  or  profession.  They 
are  common  witnesses.  The  value  of  their  opinions  depends 
upon  their  knowledge  of  the  subject." 

The  case  of  Blair  v.  M.  <&  P.  du  C.  R.  Co.  20  Wis.  262, 
relied  upon  by  appellant,  was  where,  in  an  action  by  one 
of  a  mercantile  firm  against  a  railway  company  for  per- 
sonal injuries  to  the  plaintiff's  person,  it  was  held  that  he 
could  not  ask  his  copartner,  as  a  witness  for  him,  what  was 
the  amount  of  damages  to  the  firm  for  a  specified  time,  by 
reason  of  the  plaintiffs  absence  occasioned  by  his  injuries. 
It  was  held  that  the  witness  could  not  give  his  opinion  as 
to  the  amount  of  damages,  but  should  state  facts  from 
which  the  jury  could  estimate  their  amount;  that  such 
opinions  were  mere  conjectures,  the  amount  of  damages  de- 
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pending  upon  the  nature,  character,  and  extent  of  the  firm's 
business,  the  business  capacity  and  activity  ot  the  plaintiff, 
the  activity  of  trade,  etc.  It  will  be  readily  seen  that  there 
is  no  just  resemblance  between  that  case  and  the  one  under 
consideration.  Wylie  v.  Wauaauy  48  Wis.  508,  and  Bier- 
hack  V.  Goodyear  JR.  Co.  64  Wis.  208,  211,  are  in  substance 
the  same  as  Bhir  v.  M.  (&  P.  du  G.  R.  Go.  20  Wis.  262. 
The  cases  of  Swan  v.  Middlesex^  101  Mass.  177,  and  Sexton 
V.  North  JBridgewater^  116  Mass.  207,  are  in  accord  with  the 
rule  of  the  decisions  of  ^this  court. 

There  was  no  error  in  admitting  the  evidence  objected  to. 

By  the  GourL—  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Akmin,  Appellant,  vs.  Loomis,  Respondent 

March  S3  —  April  IS,  189£. 

Attorney  and  client:  Negligence:  Court  and  Jury, 

An  attorney,  after  appealing  a  case  from  justice's  court  and  having  it 
continued  over  the  term,  negotiated  a  settlement  with  the  other 
party  by  the  terras  of  which  his  client  was  to  i>ay  a  certain  sum, 
which,  however,  the  client  neglected  to  pay.  The  agreement  of 
settlement,  not  being  in  writing,  was  void  under  the  rula  The 
attorney  paid  no  further  attention  to  the  case  or  its  settlement,  and 
did  not  know  whether  his  client  had  paid  the  sum  agreed  upon  or 
not  Not  being  noticed  for  trial  at  the  second  term,  the  appeal 
was  dismissed  for  lack  of  prosecution,  and  the  client  was  compelled 
to  pay  a  larger  sum  on  a  subsequent  settlement,  and  lost  the  benefit 
of  his  appeal.  Held  that^  as  a  matter  of  law,  the  negligence  of  the 
attorney  was  such  that  he  was  not  entitled  to  recover  for  his  serv- 
ices. 

APPEAL  from  the  Circuit  Court  for  Waukejsha  County. 
The  case  is  suflBciently  stated  in  the  opinion. 
For  the  appellant  there  were  briefs  by  G.  E.  Armi/n,  in 
pi'o.  pe7\,  and  E  Merton^  of  counsel,  and  oral  argument  by 
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Mr.  Merton.  As  to  the  liability  of  an  attorney  for  dam- 
ages resulting  from  his  negligence,  they  cited  Babbitt  v. 
Bumpus,  73  Mich.  331 ;  Fitch  v.  Scott,  34  Am.  Dec.  87;  Wil- 
son v.Iiu8Sj  20  Me.  421;  Pitt  v.  Yalden,4c  Burr.  2060; 
Kevnjp  V.  Burt,  4  Barn.  &  Ad.  424;  Godefroy  v.  Balton,  6 
Bing.  460;  Baikie  v.  Chandless,  3  Campb.  17;  Laidler  v. 
MlioU,  3  Barn.  &  Ores.  738;  Nubett  v.  Lawson,  1  Ga.  275; 
G*Barr  v.  Alexcmder,  37  id.  195 ;  Cox  v.  Sullivan^  7  id.  144; 
Holmes  v.  Pecky  1  R.  I.  242 ;  Gilbert  v.  Williams,  8  Mass. 
51 ;  Pennington  v.  Yell,  52  Am.  Dec.  262 ;  Lynch  v.  Comm, 
16  id.  582.  The  question  of  negligence  is  one  for  the  jury, 
Evcms  V.  Watrous,  i  Port.  205 ;  Walker  v.  Goodman^  21  Ala. 
647 ;  Waldpole  v.  Carlisle^  32  Ind.  415 ;  Dearborn  v.  Dea/r- 
bom,  15  Mass.  316;  Caverly  v.  McOwen,  123  id.  574;  Hunter 
V.  Caldwell,  10  Q.  B.  69;  Brazier  v.  Bryant,  2  Dowl.  Pr. 
600;  Rhine  v.  Evans,  66  Pa.  St.  192;  Pennington  v.  Tell, 
6  Eng.  (Ark.),  212 ;  Beece  v.  Righy,  4  Barn.  &  Aid.  202 ;  Gagg 
V.  Tetter,  41  Ind.  228;  Greenleaf  v.  I.  C.  R.  Co,  29  Iowa, 
14;  AbbeU  v.  C,  M.  ds  St.  P.  R.  Co.  30  Minn.  482;  Donald- 
sort  V.  M.  &  St.  P.  R.  Co.  21  id.  293;  Fletcher  v.  A.  <fe  P. 
R.  Co.  64  Mo.  484;  Callaham,  v.  Wame,  40  id.  131;  Central 
R.  Co.  V.  Moore,  24  N.  J.  Law,  824;  Gonzales  v.  N.  Y.  cfe 
H.  R.  Co.  38  N.  Y.  440;  Filer  v.  If.  Y.  C.  R.  Co.  49  id.  47; 
Ranch  v.  Lloyd,  31  Pa.  St.  358;  Westchester  cfe  Phil.  R.  Co. 
V.  McElwee,  67  id.  311 ;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v. 
Evans,  53  id.  250;  0'J!feill  v.  Ck  &  N.  W.  R.  Co.  1  Mo- 
Crary,  505 ;  Delaney  v.  M.  cfe  St.  P.  R.  Co.  33  Wis.  67;  El^ 
more  v.  Hiles,  51  id.  365.  If  there  is  any  negligence  in  this 
case,  it  is  the  negligence  of  the  defendant  in  not  paying  the 
money  when  the  terms  had  been  arranged  for  him  to  his 
satisfaction. 

T.  W.  Haight,  for  the  respondent. 

Orton,  J.    This  action  is  brought  by  the  plaintiff,  as  an 
at^torney  at  law,  against  the  defendant  for  services  r en- 
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dered  in  the  case  of  one  White  against  him  in  taking  an 
appeal  from  the  justice  to  the  circuit  court,  in  continuing 
the  case,  and  in  an  attempted  settlement  thereof,  valued  at 
the  sum  of  $25.  The  defendant  had  paid  the  plaintiff  for 
his  services  in  the  case  before  the  justice.  The  defend- 
ant answered, ^«^,  by  a  general  denial;  and  second^  by  an 
allegation  that  the  services  of  the  plaintiff  wore  so  negli- 
gently and  carelessly  performed  that  they  were  of  no 
value, —  and  asked  judgment  in  his  favor.  The  circuit 
court  directed  the  jury  to  render  a  verdict  in  favor  of  the 
defendant,  and  this  is  an  appeal  from  the  judgment. 

The  case  of  the  plaintiff,  as  stated  by  himself  as  a  wit- 
ness, is  substantially  as  follows:  The  plaintiff  took  the 
appeal,  noticed  the  case  for  trial  in  the  circuit  court  at  the 
first  term,  and  had  the  case  continued  over  the  term,  as  re- 
quested by  the  defendant.  He  then  negotiated  a  settle- 
ment of  the  case  with  the  attorney  of  White,  on  the  pay- 
ment by  the  defendant  of  $25,  and  informed  the  defendant 
of  it ;  and  he  assented  to  it,  but  neglected  to  pay  the  $25. 
This  agreement  of  settlement  with  the  attorney  of  White 
was  oral,  and  void  under  the  rule.  The  plaintiff*  paid  no 
further  attention  to  the  case  or  its  settlement,  and  did  not 
know  whether  the  defendant  had  paid  the  $25  or  not ;  and  so 
the  case  stood  when  the  time  arrived  for  noticing  it  for  trial 
at  the  next  second  term  of  the  appeal,  and  he  failed  to  so 
notice  the  case  for  trial  at  that  term  or  to  have  it  continued. 
The  consequence  was  that  it  was  dismissed  for  not  being 
brought  to  a  hearing  before  the  end  of  the  second  term 
after  the  filing  of  the  return  on  the  appeal,  under  sec. 
3766,  R  S. ;  and  the  defendant  was  compelled  to  pay  the 
plaintiff.  White,  $58  on  a  subsequent  settlement  of  the 
matter,  and  he  lost  the  benefit  of  his  appeal,  with  costs. 

From  these  undisputed  facts  these  conclusions  naturally 
follow :  (1)  That  the  plaintiff  ought  to  have  entered  into  a 
yyrUten  stipulation  with  the  opposing  counsel  of  the  settlo- 
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ment.  (2)  Having  failed  to  do  so,  he  ought  to  have  been 
sure  that  the  oral  settlement  had  been  consummated  be- 
fore the  time  for  noticing  the  hearing  of  the  appeal  at  the 
second  term  had  passed,  for  he  might  have  anticipated  that 
after  that  the  plaintiff,  White,  and  his  counsel  would  have 
done  as  they  did, —  refuse  to  take  the  $25  and  demand 
more.  (3)  The  neglect  of  the  defendant  to  pay  the  $25  did 
not  excuse  this  plaintiff,  as  his  counsel,  for  not  noticing  the 
case  and  bringing  it  to  a  hearing  or  having  it  continued. 
(4)  It  was  the  plain  and  obvious  duty  of  the  plaintiff,  as  the 
attorney  of  the  defendant,  to  have  noticed  the  appeal  for  a 
hearing  at  the  second  term,  and  kept  the  case  in  court,  and 
his  neglect  to  do  so  was  without  any  excuse  or  palliation. 
He  was  guilty  of  double  negligence  as  an  attorney  of  the 
defendant  —  Firsty  in  not  having  the  stipulation  of  settle- 
ment in  writing;  and,  aecandy  in  not  noticing  the  case  for 
trial  His  negligence  was  groasy  and  the  defendant  was  in- 
jured by  it  to  the  extent  of  losing  his  appeal  and  all  the 
benefits  of  the  plaintiffs  services  as  his  attorney.  This  is  a 
very  plain  case.  The  plaintiff  ought  not  to  recover  for  his 
services,  which  were  not  only  of  no  benefit,  but  which  were 
an  actual  damage  to  the  defendant. 

The  plaintiff  claims  that  the  question  of  his  negligence 
ought  to  have  been  submitted  to  the  jury.  "When  the 
material  facts  affecting  the  negligence  are  undisputed,  and 
admit  of  no  doubtful  or  opposing  inferences,  the  question 
is  one  of  law  for  the  court.'^  Seefdd  v.  (7.,  M.  <&  St.  P.  R. 
Co.  70  Wis.  216.  This  is  such  a  case  on  the  testimony  of 
the  plaintiff  alone.  But  the  defendant  testified  that  he 
specially  directed  the  plaintiff  to  notice  the  appeal,  so  that 
it  might  be  tried  or  continued  if  it  was  not  settled,  and  he 
promised  to  do  so.  It  was  the  plaintiffs  duty  to  have  done 
so  without  any  such  special  direction  or  promise.  The 
worst  feature  of  this  case  is  that  the  plaintiff,  as  an  attor- 
ney at  law,  does  not  seem  to  be  conscious  that  he  neg- 
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lected  any  duty  be  owed  the  defendant  as  his  client  in  that 
case. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Genni,  Eespondent,  vs.  Hahn,  Appellajit. 

March  23  —  April  IS,  1892. 
Contracts:  Evidence:  Instructions  to  jury, 

L  In  an  action  to  recover  the  agreed  price  for  digging  a  well  on  de- 
fendant's farm,  the  answer  alleged  that  plaintiff  agreed  to  furnish 
defendant  *'  a  sufficient  supply  of  water  (in  said  well)  for  his  stock 
and  family."  Plaintiff  testified  that  he  agreed  to  furnish  defendant 
**  a  sufficient  quantity  of  water."  Held,  that  there  was  a  substantial 
agreement  in  these  statements  as  to  the  terms  of  the  contract,  and 
that  plaintiff  cannot  recover  unless  there  was  a  sufficient  quantity 
of  water  for  said  purposes. 

2l  Defendant  having  used  the  well  only  to  test  its  capacity,  it  was  error 
to  instruct  the  jury  that  if  defendant  used  the  well  to  any  extent 
they  must  find  for  plaintiff. 

APPEAL  from  the  County  Court  of  Waukesha  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
C,  E,  Armiuy  for  the  appellant. 

For  the  respondent  there  was  a  brief  hy  Byan  <&  Merton^ 
and  oral  argument  by  E,  Merton. 

Orton,  J.  The  plaintiff  agreed  with  the  defendant  to 
dig  a  well  for  him  on  his  farm  for  one  dollar  a  foot  for  the 
first  twenty  feet,  and  after  that  for  a  quarter  more  for  each 
foot.  The  suit  is  for  digging  the  well  sixty-five  feet  deep  at 
that  price.  It  is  alleged  in  the  defendant's  answer  that  the 
contract  was  that  the  plaintiff  "  was  to  furnish  him  with  a 
sufficient  supply  of  water  (in  said  well)  for  his  stock  and 
family."  On  the  trial  the  plaintiff,  as  a  witness,  testified 
that "  he  agreed  with  Hahn  to  furnish  him  a  sufficient  quan- 
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tity  of  water"  in  said  well.  "  For  his  stock  and  family  " 
may  well  be  implied,  for  such  are  the  usual  purposes  of*  a 
well  on  a  farm.  The  parties  therefore  agreed  as  to  the 
terms  of  the  contract. 

The  defendant,  as  a  witness,  testified  that  when  the 
plaintiff  had  dug  sixty-five  feet  he  said  he  had  struck  water, 
and  then  went  away,  and  remained  from  the  24th  of  Jan- 
uary until  the  10th  of  February.  When  he  came  back  the 
defendant  told  him  there  was  no  water  in  the  well,  and  to 
dig  it  deeper,  but  he  cleaned  it  out  and  stoned  it  up  as  it  was, 
and  told  the  defendant  if 'he  could  pump  the  water  out  in 
two  weeks  he  would  dig  it  deeper.  The  defendaiit  put  a  suit- 
able pump  in  the  well,  and  pumped  it  dry  in  fifteen  minutes. 
He  let  it  stand  twenty-four  hours,  and  then  pumped  it  dry 
in  ten  minutes.  He  then  told  the  plaintiff  that  there  was 
no  water  in  the  well,  and  he  said  that  he  could  not  get  any 
more  water  in  the  well,  and  not  to  call  on  him  any  more. 
The  defendant  also  put  a  windmill  pump  in  the  well,  and 
he  got  water  sometimes  for  one  cow,  sometimes  for  two 
cows,  and  not  more  than  enough  at  any  time  for  three 
cows,  when  he  had  five  cows,  three  calves,  and  four  horses 
to  be  supplied ;  and  this  was  in  the  spring  of  the  year. 
This  testimony  of  the  defendant  was  corroborated  by  sev- 
eral other  witnesses.  The  plaintiff  testified  that  he  tried 
the  well,  and  it  took  him  two  hours  to  draw  the  well  dry 
with  a  pail,  and  the  water  was  three  and  a  half  feet  deep; 
and  this  testimony  was  corroborated  by  two  or  three  other 
witnesses.  The  well  has  been  abandoned  since  then,  for 
over  a  year  before  the  trial,  as  worthless. 

It  is  perfectly  clear  from  the  testimony  on  both  sides 
that  the  well  did  not  furnish  a  sufficient  supply  of  water, 
according  to  the  agreement.  A  well  that  is  so  easily  ex- 
hausted is  worthless  as  a  dependence  for  watering  twelve 
head  of  stock,  and  for  family  use.  It  might  easily  have 
three  and  one-half  feet  of  water  in  it  after  standing  long 
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enough  in  the  spring  of  the  year,  when  the  ground  is  sat- 
urated with  surface  water.  The  test  the  defendant  made 
with  two  different  pumps  would  seem  to  have  been  amply 
suflScient. 

The  jury,  after  the  instructions  of  the  court,  rendered 
a  verdict  for  the  plaintiff  of  $25.  The  court  instructed  the 
jury:  First.  That  "there  was  a  contradiction  in  the  state- 
ments of  the  parties  as  to  the  provisions  of  the  contract  in 
question."  This  was  an  error  of  fact.  There  was  no  con- 
tradiction on  that  question,  as  we  have  seen.  Second.  That, 
"  if  the  defendant  used  the  well  to  any  extent,  then  you 
must  find  for  the  plaintiff  what  it  is  worth."  The  defend- 
ant used  the  well  only  to  test  its  capacity  to  afford  suffi- 
cient water  for  the  purpose  intended.  That  is  a  use  to  a 
certain  extent,  and  the  jury  are  instructed  to  find  for  the 
plaintiff  what  it  was  worth.  There  was  a  special  contract, 
and  the  plaintiff  was  not  entitled  to  recover  without  per- 
formance on  his  part.  The  defendant  could  not  return  the 
well  to  the  plaintiff,  like  goods  manufactured  or  purchased. 
This  was  an  error  of  law,  based  upon  a  false  assumption  of 
fact.  Third.  The  court  instructed  the  jury  that,  "  if  you 
find  from  the  evidence  that  the  plaintiff  agreed  to  dig  a 
well  and  furnish  a  supply  of  water  to  meet  the  ordinary 
demands  of  the  defendant,  then  you  must  find  for  the 
plaintiff."  This  is  not  only  an  error,  but  nonsense.  Fourth. 
That  "  there  is  no  proof  here  that  the  pumping  in  question 
was  properly  done,  and  therefore  does  not  show  that  it  was 
tested  properly,  so  that,  if  there  was  water,  you  must  find 
for  the  plaintiff."  There  are  two  errors  of  fact  and  one  of 
law  in  this  instruction:  (1)  There  was  proof  that  the 
pumping  was  properly  done,  and  the  plaintiff  did  not  dis- 
pute it.  (2)  The  evidence  did  show  that  it  was  tested 
properly.  (3)  Mere  water  in  the  well,  although  very  little 
and  quite  insufficient  for  any  purpose,  does  not  give  the 
plaintiff  a  right  to  recover.    There  must  be  a  Buf&cient 
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supply  of  water  for  the  purposes  intended,  to  entitle  the 
plaintiff  to  recover.  These  instructions  also  infringe  upon 
the  province  of  the  jury  to  pass  upon  the  facts. 

By  the  Court. —  The  judgment  of  the  county  court  is  re- 
versed,  and  the  cause  remanded  for  a  new  trial  therein. 


Thb  Canton  Surgical  and  Dental  Chair  Company,  Ap- 
pellant, vs.  MoLain,  Respondent. 

March  es  —  AprU  It,  189B. 

Slander:  Words  affecting  business  standing:  Pleading. 

In  an  action  by  a  chair  company  for  slander,  the  complaint  alleged 
that  defendant  had  said  that  the  plaintiff  company  "  used  to  make 
the  old  Toung  surgical  chair,  and  they  owed  old  Dr.  Young  so  much 
he  shut  them  up.  They  owed  him  (3,000.  He  never  got  anything 
but  a  judgment,  which  was  worthless ;  and  old  Dr.  Young  found 
them  irresponsible,  and  any  bank  would  tell  you  so*"  It  also  aUeged 
that  defendant  said  the  plaintiff  had  copied  another  chair,  and  had 
been  beaten  on  several  points,  and  compelled  to  pay  a  royalty.  Held, 
that  the  words  aUeged  to  have  been  spoken  were  not  actionable 
per  se,  nor  were  they  rendered  actionable  by  a  mere  general  aUega- 
tion  of  special  injury  in  the  loss  of  the  sale  of  chaira 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  amended  complaint  alleges,  in  effect,  that  at  the  times 
named  the  plaintiff  was  a  corporation  organized  under  the 
laws  of  Ohio,  and  engaged  in  the  manufacture  and  sale  of 
surgical  and  dental  chairs ;  that  June  17, 1890,  at  Waukesha, 
the  defendant,  maliciously  intending  to  injure  the  plaintiff 
in  its  good  name  and  reputation,  in  the  presence  and  hear- 
ing of  a  number  of  persons,  spoke  of  and  concerning  the 
plaintiff  the  following  words,  with  appropriate  innuendoes, 
to  wit :  "  The  Canton  Company  used  to  make  the  old  Young 
surgical  chair,  and  they  owed  old  Dr.  Young  so  much  he 
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them  up.  They  owed  him  $3,000.  He  never  got  any- 
y  but  a  judgment,  which  was  worthless ;  and  old  Dr. 
Dg  found  them  irresponsible,  and  any  bank  would  tell 
30.  They  copied  the'  Harvard,  two  years  after  we  began 
anufacture.  They  copied  the  raising  and  tilting  of  said 
•,  but  we  beat  them  out  on  three  points,  and  they  have 
to  pay  us  royalty.  They  pay  us — the  Harvard  Chair 
pany  —  about  five  dollars  on  each  chair.  Wp  have  got 
3ision  to  that  effect  in  a  suit  brought  by  the  Harvard 
pany  against  the  plaintiff;"  that  said  words  were  false, 
cious,  and  defamatory;  that  by  reason  thereof  the 
itiff  was  injured  specially  in  the  sale  of  its  chairs,  and 
3by  lost  the  sale  of  several  of  them,  and  was  specially 
iged  in  the  sum  of  $500 ;  that  the  plaintiff  was  thereby 
'ed  in  its  good  name  and  reputation,  and  thereby  suf- 

1  damage  to  the  sum  of  $5,000.  The  defendant  an- 
ed  by  way  of  denials,  admissions,  and  special  matter, 
he  trial  the  defendant  objected  to  the  reception  of  any 
3nce  under  the  complaint  as  amended,  on  the  ground 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
n.  The  court  sustained  such  objection  and  nonsuited 
3laintiff.  From  the  judgment  entered  accordingly  the 
itiff  appeals. 

►r  the  appellant  there  was  a  brief  by  liyan  <&  Mertoiij 
3ral  argument  by  E,  Merlon,  They  cited  Townshend, 
ier,  sec.  191;  Brown  v.  Smithy  13  0.  B.  596;  Goatling 
rooks^  2  Foster  &  F.  76 ;  Rohinson  v,  Marchant^  7  Q.  B. 
Harrison  v.  Bevington,  8  Car.  &  P.  708 ;  Whittington 
^^dwin,  5  Barn.  &  C.  180;  Lewis  v,  Hawley^  2  Day, 

2  Am.  Dec.  121 ;  Hayes  v.  Press  Co.  127  Pa.  St.  642, 
m.  St.  Eep.  874;  Haney  Mfg.  Co.  v.  P&rkins^  78  Mich. 
^rpwood  V.  Ba/rkeSy  4  Bing.  261 ;  Morris  v.  Langdale^  2 
&  P.  284;  Phillips  v.  Hcefer,  1  Pa.  St.  62, 44  Am.  Dec. 

Jones  V.  Littler,  7  Mees.  &  W.  423 ;  10  L.  J.  Eq.  171 ; 
Iths  V.  LewiSy  15  L*  J.  Q.  B.  249 ;  Prior  v.  Wilson^  1 
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C.  B.  K  S.  95;  Watson  v.  Tra%\  6  Ohio,  631;  8hxg&r  v. 
Bender,  64  Wis.  169 ;   OotiheliUet  v.  Etcbachehy  36  id.  515 ; 
Keweli,  Defamation,  360,  sec.  3;  Newman  v.  Stein^  75 
Mich.  402,  13  Am.  St.  Kep.  447. 
C.  E.  Armin^  for  the  respondent. 

Cassoday,  J.  Undoubtedly  a  corporation  engaged  in  the 
manufacture  and  sale  of  goods,  furniture,  or  machinery- 
may  have  an  established  good  name,  fame,  and  credit 
therein,  which  may  be  injured  and  damaged  by  defamatory 
words  spoken  of  and  concerning  the  same.  The  question 
here  presented  is  whether  the  words  alleged  to  have  been 
spoken,  and  contained  in  the  foregoing  statement,  are  ac- 
tionable^^ se.  It  will  be  observed  that  a  portion  of  the 
words  so  alleged  relate  to  the  "  old  Young  surgical  chair," 
which  the  "  Canton  Company  used  to  make,"  but  mani- 
festly had  long  since  ceased  to  make.  The  only  difficulty 
we  have  had  with  that  portion  of  the  charge  or  with  the 
case  is  whether  it  does  not  charge  the  company  with  being 
insolvent  and  unworthy  of  credit.  But  nothing  of  the 
kind  is  directly  charged,  and,  as  indicated,  the  charge  re- 
lates to  matters  which,  for  aught  that  appears  in  the  com- 
plaint, may  have  transpired  years  before  the  speaking  of 
the  words  alleged,  and  may  not  have  been  connected  with 
or  concerned  the  business  or  credit  of  the  company  at  the 
time  of  such  speaking.  The  fact  that  the  company  had 
ceased  to  make  the  old  chair  mentioned,  and  copied  the 
raising  and  tilting  of  the  Harvard,  and  been  beaten  on 
three  points,  and  was  compelled  to  pay  the  Harvard  Chair 
Company  a  royalty  of  five  dollars  on  each  chair,  under  a 
decision  to  that  eflfect,  is,  as  we  think,  in  no  sense  action- 
able per  se.  Nor  do  the  words  alleged  necessarily  relate  to 
the  business  of  the  plaintiff.  Besides,  the  complaint  fails 
to  state  facts  or  circumstances,  by  way  of  colloquium  or 
otherwise,  sufficient  to  enlarge  the  meaning  of  the  sup- 
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posed  slanderous  words.  Nor  does  the  mere  general  alle- 
gation of  special  injury  in  the  loss  of  the  sale  of  chairs  sup- 
ply such  deficiency. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
affirmed. 


Joint  School  Distriot  No.  17  of  the  Towns  of  Ottawa 
AND  Summit,  Appellant,  vs.  Eeid,  Kespondent. 

March  2S  —  AprU  12,  1892, 
Injunction:  Acta  not  injurious:  School  diatricta, 

1.  Where  a  contract  for  the  erection  of  a  school-house  is  void,  or  void- 
ahle  at  the  election  of  the  school  district,  an  injunction  will  not  lie 
at  the  suit  of  the  district  to  prevent  the  contractor  from  proceeding 
under  it,  especially  where  the  district  has  no  title  to  the  site,  and  its 
contract  forlthe  purchase  thereof  is  void.  The  district  may  decline 
to  ratify  or  affirm  the  building  contract,  and  defend  against  an  ac- 
tion for  the  contract  price. 

[2.  Whether  in  such  case  an  action  for  an  injunction  could  be  com- 
menced by  the  school  district  board  without  a  vote  of  the  district^ 
not  determined.] 

APPEAL  from  the  Circuit  Court  for  Wa^ikesha  County. 

This  is  an  appeal  from  an  order  dated  August  25,  1891, 
dissolving  an  interlocutory  injunctional  order  restraining 
the  defendant  from  constructing  a  school-house  upon  certain 
real  estate.  The  injunctional  order  was  founded  upon  the 
aflBdavit  of  O.  H.  Neff,  director  of  the  plaintiff  district. 
The  complaint  does  not  appear  in  the  record.  The  motion 
to  dissolve  was  founded  on  the  aflBdavits  of  defendant  and 
of  Ira  Campbell,  treasurer  of  the  district;  and  upon  the 
hearing  further  proofs  were  introduced  by  the  plaintiff, 
consisting  of  another  affidavit  by  Neff  and  certified  copies 
of  certain  of  the  school  district  records. 
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It  appears  that  the  defendant,  on  the  6th  of  July,  1891, 
acting  by  its  board  of  directors,  entered  into  a  written  con- 
tract with  the  plaintiff  district  to  erect  a  school-house  for 
the  contract  price  of  $1,000,  upon  land  which  the  district 
had  previously  contracted  to  purchase.  After  the  execu- 
tion of  the  contract  with  defendant,  and  on  the  evening  of 
the  same  day,  at  a  district  meeting,  a  new  director  and 
clerk  were  elected;  and  upon  July  16, 1891,  the  new  dis- . 
trict  board  resolved  to  notify  Rdd  not  to  proceed  with  his 
alleged  contract,  for  reasons  not  necessary  to  be  stated  at 
length.  This  notice  seems  to  have  been  served  on  the  fol- 
lowing day.  The  defendant  proceeded  to  haul  material  for 
the  construction  of  the  school-house,  and  on  the  8th  day  of 
August,  by  direction  of  the  board,  this  action  was  com- 
menced by  the  issuance  and  service  of  a  summons  and  the 
injunctional  order,  with  accompanying  papers.  It  appears, 
further,  that  in  December,  1890,  at  a  district  meeting,  it 
was  voted  that  the  district  board  be  empowered  to  borrow 
not  exceeding  $1,000  for  purchase  of  a  site  and  erection  of 
a  school-house,  and  that  said  sum  was  actually  borrowed. 
The  grounds  upon  which  plaintiff  claims  the  injunction 
should  be  continued  in  force  are  stated  in  the  opinion. 

D.  J.  Heinloch^  tor  the  appellant,  to  the  point  that  the 
district  board  had  the  right,  without  a  vote  of  the  electors, 
to  commence  suit  for  the  protection  of  the  district,  cited 
subd.  3,  sec.  422,  R  S.;  8cJu>6l  Diet  No.  8  v.  Arnold^  21 
Wis.  667;  McCaffrey  v.  School  Diet.  74  id.  103;  JameeUmn 
V.  a,  £.  dk  JSr.  B.  Co.  69  id.  648. 

For  the  respondent  there  was  a  brief  by  Eyan  A  Mertonj 
and  oral  argument  by  T.  E.  Hyan.  To  the  point  that  the 
board  was  not  warranted  in  commencing  the  action  with- 
out directions  from  the  electors  of  the  district,  they  cited 
School  Diet.  No.  8  v.  Arnold,  21  Wis.  657;  Fox  Lake  v.  Fox 
Lake,  62  id.  436 ;  State  ex  rel.  Manitowoc  v.  County  Clerh^ 
69  id.  16. 

Vol.  88— 7 
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WiNSLow,  J.  The  facts  which  the  appellant  claims  its 
affidavits  prove,  and  upon  which  it  relies  to  justify  its  right 
to  the  injunctional  order,  are  substantially :  (1)  That  the 
resolution  authorizing  the  borrowing  of  $1,000  for  a  site 
and  the  erection  of  a  school-house  is  of  no  effect,  because 
not  in  writing,  not  fixing  the  time  of  payment,  and  in  other 
respects  not  complying  with  sec.  475,  R  S. ;  (2)  that,  ad- 
mitting the  loan  to  be  valid,  still  the  board  had  no  author- 
ity to  use  the  entire  $1,000  for  a  school-house,  leaving  a 
site  costing  $250  contracted  for  and  unpaid ;  (3)  that  the 
district  board  acted  in  collusion  and  in  bad  faith  in  letting 
the  contract  to  the  defendant ;  (4)  that  the  district  does  not 
own  the  site,  and  that  the  contract  for  its  purchase  is  void ; 
(5)  that  the  board  had  no  authority  to  contract  for  a  school- 
house  and  site  costing  in  the  aggregate  $1,250,  when  they 
had  only  $1,000  in  available  funds  at  their  disposal. 

Conceding  that  these  facts  appear,  and  that  the  neces- 
sary result  therefrom,  or  from  any  of  them,  is  to  render 
the  contract  with  defendant  void  or  voidable,  still  we  do 
not  see  how  the  injunction  can  be  sustained.  If  the  con- 
tract is  void,  or  voidable  at  the  plaintiflPs  option,  the  school 
district  cannot  be  damnified  by  the  acts  of  the  defendant 
in  proceeding  to  build  the  house.  It  may  decline  to  ratify 
or  affirm  the  contract,  and  successfully  defend  against  an 
action  for  the  contract  price.  Pickett  v.  School  Dtst.  26 
Wis.  551.  Especially  would  this  be  the  case  where  the  dis- 
trict has  no  title  to  the  site,  and  the  contract  for  its  pur- 
chase is  alleged  to  be  void.  Where  the  threatened  act  can 
infiict  no  injury  nor  aflfect  any  right,  injunction  would  not 
seem  necessary  or  even  proper. 

A  serious  question  was  raised  by  respondent  as  to  whether 
the  district  board  had  power  to  commence  this  action  with- 
out the  authority  of  a  vote  of  the  district.  R.  S.  sec.  430, 
subd.  15,  and  sec.  442,  subd.  3.  It  is  unnecessary  here  to 
decide  the  point. 

By  the  Court. —  Order  affirmed. 
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Maurbr,  Appellant,  vs.  Stutee,  Respondent. 

March  tS^  April  IB,  189X. 

Statutory  new  trial:  Obstruction  of  easement 

The  right  to  a  new  trial  as  of  course,  under  sec.  8092,  R  Q,,  exfsts  only 
in  actions  of  ejectment  as  defined  in  sea  8078,  and  does  not  extend 
to  an  action  for  interruption  of  the  use  and  enjoyment  of  an  ease- 
ment, although  in  such  action  the  title  or  right  to  the  pofisession  of 
real  estate  may  be  finally  determined. 

APPEAL  from  the  Circuit  Court  for  Wcmkesha  County. 

The  facts  are  stated  in  the  opinion. 

D.  J.  EenUooky  for  the  appellant,  to  the  point  that  the 
statute  does  not  contemplate  the  granting  of  a  new  trial 
as  a  matter  of  right  in  actions  other  than  ejectment,  cited 
Shumway  v.  Shumway^  42  N.  T.  143;  Sedgw.  &  W.  Tr. 
Tit.  Land,  sees.  484,  595,  608-9;  Knight  v.  VaZentme^  35 
Minn.  367. 

For  the  respondent  there  was  a  brief  by  Rywn,  <&  Mer- 
ton,  and  oral  argument  by  T.  K  Rycm.  They  cited  Sohmitt 
i>.  Schmitty  32  Minn.  130 ;  Physio-Medical  College  v.  WU- 
hinsonj  89  Ind.  23;  CompMl  v.  Sunt,  104  id.  210;  Bucher 
V.  OarroUy  19  Hun,  618;  Conan  v.  FolUs^  61  Wis.  224. 

PiNinsY,  J.  The  plaintiff  claimed  an  easement  or  right 
of  private  way  over  a  certain  strip  of  defendant's  land, 
two  rods  in  width,  on  several  grounds,  namely :  (1)  That 
it  had  been  laid  out  by  the  supervisors  as  a  private  road ; 
(S)  that  his  ancestor  and  grantor  purchased  and  paid 
$50  for  it  to  the  predecessor  in  title  of  the  defendant; 
(3)  twenty  years'  adverse  user ;  and  (4)  ten  years'  adverse 
user  and  claim  of  right  under  an  order  of  the  supervisors 
of  the  town  laying  it  out  as  a  private  way  or  road, —  and 
in  his  complaint  he  charged  the  defendant,  in  substance, 
with  interrupting  and  disturbing  him  in  its  use  and  enjoy- 
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ment,  to  his  damage  in  the  sum  of  $100.  The  defendant 
answered  by  general  denial,  and  alleging  that  if  any  right 
of  user  existed  it  had  been  lost  by  abandonment  and  non- 
user,  and  that  the  defendant  was  at  the  time  the  lawful 
owner  of  the  loow  in  qtcoj  and  in  possession,  and  rightfully 
did  the  acts  complained  of.  Upon  a  trial  the  plaintiff  had 
a  general  verdict  in  his  favor,  with  damages,  upon  which 
judgment  was  entered ;  and  within  one  year  thereafter  the 
defendant  paid  the  costs  and  damages,  and  applied  for  a 
new  trial,  as  of  right,  under  sec.  3092,  R.  S.  The  defend- 
ant complied  with  the  usual  statutory  terms,  and  the  court 
made  an  order  vacating  the  judgment  and  granting  a  new 
trial,  from  which  the  plaintiff  appealed. 

The  entire  chapter  (ch.  133,  R.  S.)  relates  only  to  "  ac- 
tions of  ejectment,"  and  by  sec.  3073  "actions  for  the  re- 
covery of  specific  real  property,  or  the  possession  thereof, 
with  damages  for  the  withholding  thereof,  are  styled 
*  actions  of  ejectment,'  and  may  be  commenced  and  pro- 
ceeded in  as  other  civil  actions  are,  except  as  hereinafter 
provided  in  this  chapter."  After  provisions  in  subsequent 
sections,  directing  what  judgment  shall  be  entered  in  the 
various  cases,  sec.  3092  provides,  in  substance,  that  "  th« 
court  in  which  any  such  judgment  shall  have  been  entered" 
may  vacate  the  judgment  and  grant  a  new  trial,  upon 
terms  therein  specified,  as  a  matter  of  right.  This  right  is 
expressly  confined  by  the  terms  of  the  statute  to  actions  of 
ejectment.  The  power  of  a  court  to  set  aside  judgments 
for  the  purpose  of  granting  new  trials  as  of  course  is  lim- 
ited to  judgments  in  such  actions.  The  statute  in  question 
was  originally  taken  from  the  New  York  statutes  (2  R.  S. 
N.  T.  309),  and  in  Shumway  v.  Shumwayy  42  N.  Y.  143,  it 
was  said  that  it  applied  "  only  to  actions  of  ejectment,  as 
the  position  of  the  section  and  its  language  clearly  im- 
ported was  its  design.  It  was  never  applied  to  equitable 
actions,  though  they  might  and  frequently  .did  determine 
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not  only  the  possession  but  the  whole  title  to  the  premises 
in  controversy.  Neither  was  it  ever  applied  to  the  action 
of  trespass  qucute  clausumfregity  which  was  strictly  legal  in 
its  character,  and  by  means  of  which  the  whole  legal  title 
and  right  to  possession  was  involved."  The  court  held 
that  the  section,  as  subsequently  amended,  still  applied 
only  to  legal  actions  in  the  nature  of  ejectment.  We  are 
unable  to  perceive  any  ground  upon  which  the  statute  can 
be  extended  to  actions  other  than  ejectment  as  defined  in 
the  statute.  It  does  not  apply  to  all  actions  in  which  the 
title  to  real  estate  or  the  right  to  possession  thereof  may  be 
finally  and  conclusively  determined,  but  only  to  actions  for 
the  recovery  of  specific  real  property,  or  the  possession 
thereof,  with  damages  for  the  withholding  thereof.  Sec. 
8073,  R  8.  The  cases  determined  under  the  Indiana  stat- 
ute, relied  on  by  the  respondent,  are  inapplicable,  for  the 
reason  that  the  statute  of  that  state  refers  to  judgments  in 
the  several  actions  mentioned  in  the  chapter  of  which  it 
forms  a  part,  and  which  is  more  comprehensive  than  ours, 
and  applies  to  cases  of  actions  to  quiet  title  and  other  ac- 
tions by  which  the  title  may  be  determined. 

The  cause  of  action  here  is  for  disturbance  in  the  enjoy- 
ment of  an  easement  or  right  of  way,  and  is  concerning  an 
incorporeal  hereditament,  which  lies  not  in  livery  but  in 
grant,  and  for  which  an  action  of  ejectment  cannot  be  main- 
tained ;  for  the  sheriff  cannot  deliver  or  put  any  one  in 
possession  of  intangible  property,  such  as  an  easement  or 
mere  right  of  way,  on  an  habere  facias  posseadoriem,  Godd. 
Easem.  3-5;  Washb.  Easem.  740;  Racine  v.  Orotaenherg^ 
61  Wis.  481 ;  Child  v.  Ghappell,  9  N.  T.  346 ;  Strong  v.  Brook- 
lyn^ 68  N.  Y.  10.  Although  the  judgment  entered  in  this 
action  may  be  conclusive  on  the  question  of  right  of  way 
or  easement  claimed  by  the  plaintiff,  yet  the  court  had  no 
power  to  vacate  it,  and  grant  a  new  trial  as  of  course,  on 
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payment  of  costs.    The  right  of  a  second  trial  as  of  course, 
on  payment  of  costs,  exists  only  in  actions  of  ejectment. 

JBy  the  Court. — The  order  of  the  circuit  court  is  reversed, 
uid  the  cause  is  remanded. 


ToinroS)  Respondent,  vs.  Johnson,  Appellant. 

Marcli£4— April  us,  189i8. 

Ckmtraeta:  Sawing  of  lumber:  Measurement 

By  the  terms  of  a  written  contract  defendant  was  to  paj  for  the  saw- 
ing of  certain  logs  "  $425  per  thousand  feet,  straight  measure.  The 
saw  hiU  to  he  determined  hj  the  number  of  tliousand  feet  [defend- 
ant] realizes  from  the  lumber.  If  sold  merchantable,  or  otherwise 
than  straight  measure,  [defendant]  shall  pay  said  saw  bill  at  straight 
measure."  The  lumber  was  measured  at  the  mill  by  defendant's 
agents,  and  delivered  on  board  his  vessels  to  be  shipped  to  Chicaga 
Held,  that  defendant  ''realized ^  the  lumber  from  his  logs  when  it 
was  so  delivered  on  board  his  vessels,  and  that  the  saw  biU  was  to 
be  determined  by  the  measurements  then  made^  and  not  by  the 
sales  of  the  lumber  afterwards  made  by  defendant 

APPEAL  from  the  Circuit  Court  for  Door  County, 
In  1889  the  firm  of  Youngs  &  Fetzer,  of  which  the  plaint- 
iff was  a  member,  was  doing  business  in  Door  county. 
They  carried  on  a  store  for  the  sale  of  general  merchandise, 
a  dock  or  pier  for  shipping  purposes,  and  a  saw-mill.  At 
the  same  time  the  defendant  was  carrying  on  a  lumbering 
business  there,  and  had  quite  extensive  dealings  with  such 
firm.  The  firm  sawed  a  large  amount  of  logs  for  defend- 
ant, and  sold  him  certain  lumber,  a  quantity  of  wood,  and 
merchandise  out  of  its  store.  He  also  shipped  lumber  over 
its  pier.  Defendant  paid  the  firm  large  sums  of  money  on 
account  of  such  transactions,  and  sold  it  corn,  oats,  and 
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feed.  Before  the  commencement  of  this  action,  Fetzer  as- 
signed to  plaintiff  all  his  interest  in  any  accounts  or  claims 
of  the  firm  against  defendant.  This  action  was  brought  to 
recover  an  alleged  balance  due  the  firm  on  account  of  such 
dealings. 

The  complaint  contains  five  causes  of  action,  as  follows : 
(1)  For  dockage  charges  on  lumber,  wood,  etc.,  shipped  by 
defendant  over  the  dock  and  pier  of  the  firm,  amounting  to 
$225;  (2)  for  the  price  of  140  cords  of  wood  sold  by  the 
firm  to  defendant  at  $2.60  per  cord,  in  all  $350;  (3)  for 
75,896  feet  of  oak  lumber  at  $13.50  and  19,006  feet  of  cull 
oak  lumber  at  $6  per  1,000  feet,  amounting  in  all  to  $1,131.86 ; 
(4)  for  goods,  board  bills,  cash,  lumber,  etc.,  sold,  paid,  and 
famished  by  the  firm  to  defendant,  $514.76;  and  (5)  for 
sawing  logs  for  defendant  to  the  amount  of  1,398,768  feet, 
at  the  stipulated  price  of  $4.25  per  thousand  feet,  amount- 
ing to  $5,944.76  in  all.  Payments  on  the  sawing  bill  to  the 
amount  of  $4,818.81  are  admitted.  Interest  is  demanded 
on  the  amount  of  each  cause  of  action  from  the  time  the 
same  accrued. 

The  defendant  answered,  admitting  the  assignment  of 
the  causes  of  action  herein  to  the  plaintiff  by  his  partner, 
Fetzer,  and  denying  that  the  firm  sawed  for  him  to  exceed 
921,000  feet  of  lumber.  The  answer  also  contains  a  general 
denial,  and  alleges  payment  by  defendant  of  any  balance 
due  the  firm.  The  answer  also  contains  counterclaims  as 
follows:  (1)  For  defective  sawing  of  the  logs  into  lumber, 
$4,000;  (2)  for  violation  of  defendant's  instructions  as  to 
the  kind  of  lumber  into  which  the  logs  should  be  sawed, 
$400;  (8)  for  overpayment  for  a  quantity  of  bass  wood 
lumber  purchased  by  defendant  of  the  firm,  $420;  and 
(4)  for  feed,  oats,  corn,  etc.,  sold  and  delivered  to  the  firm, 
of  the  value  of  $132.63.  The  plaintiff  interposed  a  general 
denial  to  each  counterclaim. 

The  cause  was  tried  by  the  court  without  a  jury.    The 
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court  found  for  the  plaintiff  on  all  of  the  five  causes  of 
action  alleged  in  the  complaint,  to  the  amount  claimed 
therein.  The  court  also  found  in  favor  of  defendant  on 
the  last  counterclaim  for  $132.63,  and  against  him  on  his 
other  counterclaims.  Judgment  was  thereupon  ordered 
and  entered  for  the  plaintiff  for  the  aggregate  of  the  sums 
thus  found  due  on  the  several  causes  of  action  stated  in  the 
complaint,  and  interest  thereon  from  the  time  they  respect- 
ively accrued,  being  $3,720.06,  less  said  last-mentioned  coun- 
terclaim and  interest  thereon,  amounting  to  $148.35.  The 
defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  0.  E.  <&  Y.  V, 
DreutzeTy  and  oral  argument  by  Y.  V.  Dreutzer. 

For  the  respondent  there  was  a  brief  signed  by  F.  J.  Ham- 
UtoTij  attorney,  and  stated  to  be  by  Greene  d&  Vronum^  of 
counsel,  and  the  cause  was  argued  orally  by  C.  E.  Vroman. 

Lyon,  C.  J.  The  defendant  does  not  challenge  the  ac- 
curacy of  the  findings  of  the  court  sustaining  the  four 
causes  of  action  first  above  mentioned.  He  does  challenge, 
however,  the  accuracy  of  the  finding  in  respect  to  the 
cause  of  action  for  sawing  the  logs.  The  controversy  in 
this  behalf  turns  mainly  upon  the  construction  to  be  given 
to  the  contract  of  the  parties  (which  is  in  writing)  concern- 
ing such  sawing.  The  material  part  of  the  contract  is  as 
follows :  "  Johnson  is  to  pay  Youngs  &  Fetzer  $4.25  per 
thousand  feet,  straight  measure.  The  saw  bill  is  to  be  de- 
termined by  the  number  of  thousand  feet  Johnson  realizes 
from  the  lumber.  If  sold  merchantable,  or  otherwise  than 
straight  measure,  Johnson  shall  pay  Youngs  &  Fetzer  said 
saw  bill  at  straight  measure."  The  contention  of  defend- 
ant is  that  the  amount  of  the  lumber  sawed  is  to  be  de- 
termined only  by  sales  thereof  made  by  defendant.  The 
testimony  tends  to  show  that  on  the  basis  of  such  sales 
there  was  sawed  only  921,000  feet.     The  circuit  court 


Digitized  by 


Google 


Wis.]  JANUAEY  TEEM,  1892.  105 

Youngs  YEk  Johnson. 

held  that' the  saw  bill  waste  be  determined  by  the  quan- 
tity in  feet  of  lamber  manufactured  from  defendant's  logs 
by  straight  measure.  We  think  the  learned  circuit  court 
construed  the  contract  correctly.  The  agreement  is  that 
the  saw  bill  is  to  be  determined  by  the  number  of  thou- 
sand feet  defendant "  realizes  from  the  lumber."  The  proof 
is  that  the  lamber  was  measured  at  the  mill  by  the  agents 
of  the  defendant  when  it  was  delivered  on  board  defend- 
ant's vessels  to  be  shipped  to  him  at  Chicago.  We  are 
very  clearly  of  the  opinion  that  this  delivery  of  the  lum- 
ber to  defendant  fulfills  the  terms  of  the  contract.  That 
is  to  say,  it  determines  the  saw  bill "  by  the  number  of 
thousand  feet  defendant  realized  from  the  lumber.''  The 
contract  does  not  say  that  the  saw  bill  shall  be  determined 
by  the  measurement  of  the  lumber  in  Chicago  when  sold. 
The  obvious  meaning  of  the  language  employed  is  that  the 
saw  bill  shall  be  determined  by  the  number  of  thousand 
feet  of  lumber  defendant  realizes  from  the  logs  sawed. 
The  subsequent  provision  is  inserted,  doubtless,  to  empha- 
size the  provision  for  straight  measure  (which  is  favorable 
to  plaintiff),  and  to  bar  any  possible  claim  that  a  sale  by 
grade  should  affect  that  rule  of  measurement.  The  de- 
fendant realized  the  lumber  from  his  logs  when  it  was 
delivered  on  board  his  vessels.  We  find  nothing  in  the 
contract  which  indicates  a  contrary  construction  thereof. 
Moreover,  it  is  the  mo^-e  reasonable  view  to  take  of  the 
contract,  to  hold  that  the  parties  intended  thereby  that, 
whenever  and  wherever  tlie  lumber  should  be  measured 
by  the  defendant  and  accepted  by  him,  the  amount  of 
compensation  for  sawing  the  same  should  be  determined 
by  such  measurement.  This  construction  protects  the  firm 
and  the  plaintiff,  in  that  the  measurement  made  when  the 
lumber  was  loaded  on  the  vessels  was  in  some  degree  sub- 
ject to  the  inspection  of  the  firm,  and  relieves  the  firm 
from  the  risk  of  loss  resulting  from  transporting,  grading, 
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ftn/1  Viandling  the  lumber  by  others  in  the  absence  of  the 
►r  its  agents.  The  language  of  the  contract  does  not 
Lve  the  more  reasonable  construction  suggested,  and 
instruction  ought  to  be  preferred.  For  these  reasons 
ink  the  court  construed  the  contract  correctly, 
s  leaves  but  little  to  be  said  on  the  subject  of  the 
ity  of  lumber  sawed.  The  testimony  is  very  conflict- 
ut  that  on  the  part  of  plaintiff,  if  true  (and  the  trial 
found  it  to  be  true),  proves  that  the  firm  sawed  for 
3ant  the  amount  of  lumber  found  by  the  court. 
3,  we  cannot  disturb  the  finding  in  that  behalf. 
)  claim  is  made  by  the  learned  counsel  for  defendant 
bur  drafts  drawn  on  him  by  his  agent  in  Door  county, 
7or  of  plaintiff,  dated  February  9,  1889,  aggregating 
r4,  and  paid  by  defendant,  also  a  bank  check  for  $50 

by  defendant  to  plaintiff  (date  not  stated),  should 
been  allowed  defendant  on  the  saw  bill,  but  were  not 
lowed.     The  plaintiff  testified,  contrary  to  the  testi- 

of  defendant,  that  the  proceeds  of  the  four  drafts 
applied  on  store  account  for  merchandise.  The  court 
^ed  the  plaintiff.  We  find  no  testimony,  one  way  or 
bher,  showing  for  what,  or  on  what  account,  the  $50 
:  was  given.  In  the  absence  of  such  proof,  there  is  no 
mption  that  it  was  a  payment  on  the  saw  bill.  We 
>i  disturb  the  findings  based  upon  plaintiff's  testimony, 
1  fully  supports  them. 

ither  can  we  disturb  the  findings  upon  the  rejected 
erclaims  of  the  defendant. .  There  is  abundant  testi- 
',  if  the  same  is  true,  to  prove  that  the  logs  of  defend- 
'^ere  properly  sawed  by  the  firm,  in  accordance  with 
dant's  instructions,  and  that  there  was  no  over- 
ent  on  account  of  the  purchase  by  defendant  of  the 
rood  lumber.  The  circuit  court  believed  this  testi- 
'  to  be  true,  notwithstanding  there  was  much  testi- 

to  the  contrary,  and  based  its  findings  and  judgment 
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upoa  it.    The  law  does  not  permit  this  court  to  disturb 
them. 

By  the  C<ywrL — The  judgment  of  the  circuit  court  is  af- 
firmed. 


JoHKsoK,  Appellant,  vs.  Younos,  Respondent. 

MarehS^—AprU  It,  189$. 

Agency:  Bevooation  of  authority:  Notice, 

Plaintiff  being  dissatisfied  with  the  conduct  of  his  agent,  G.,  in  his  re- 
lations with  the  defendant,  instructed  his  attorney,  D.,  to  act  in  the 
settlement  of  a  certain  matter  with  defendant  D.  thereupon  went 
to  defendant  and  showed  him  his  authority  to  repi^psent  plaintiff, 
and  told  defendant  to  settle  the  matter  with  him  and  not  with  C 
HMf  that  this  was  a  suflScient  notice  to  defendant  of  the  revoca- 
tion of  Cs  authority,  and  that  a  subsequent  settlement  between 
defendant  and  C.  was  not  bindmg  on  plaintiff. 

APPEAL  from  the  Circuit  Court  for  Do(yr  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  0.  E.  dk  Y.  V* 
Dreutzevy  and  oral  argument  by  J.  M.  Olin. 

For  the  respondent  there  was  a  brief  signed  by  F.  J. 
SamiUany  attorney,  and  stated  to  be  by  Oreene  <&  Vroma/n,y 
of  counsel,  and  the  cause  was  argued  orally  by  O.  E.  Vro- 
tnctn. 

Obton,  J.  The  plaintiflPs  first  cause  of  action  is  for  logs 
sold  to  the  defendant  in  the  winter  of  1889  and  1890;  the 
second,  for  work  and  labor  of  plaintiff's  men  and  use  of 
teams ;  and  third,  for  goods,  wares,  and  merchandise,  board 
of  men,  team-work,  and  for  money  paid.  The  defendant, 
besides  a  denial  of  the  several  causes  of  action,  alleges  in 
fais  answer  a  full  settlement  thereof  and  full  payment  be- 
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le  commencement  of  the  suit.    The  main  question  in 

;e  is  such  settlement. 

)pears  that  the  parties,  previous  to  that  time,  had  ex- 

>  dealings  with  each  other  in  logs,  lumber,  merohan- 
ipplies,  and  in  other  matters,  at  the  same  place ;  and 
siness  was  mostly  done  through  one  M.  0.  Clark,  as 
of  the  plaintiff,  and  they  disagreed  about  the  same 
extent  of  a  lawsuit  between  them,  which  was  still 
g  when  these  transactions  took  place;  and  it  further 
s  that  the  plaintiff  was  dissatisfied  with  the  conduct 
1  Clark  in  his  relations  with  the  defendant,  as  his 
to  the  knowledge  of  the  defendant,  in  respect  to 
pevious  transactions  as  well  as  in  respect  to  the  mat- 

this  suit.  It  seems  that  the  said  Clark,  pretending 
as  the  agent  of  the  plaintiff,  made  a  settlement  of 
sitters  of  this  action  with  the  defendant  about  the 
ay  of  April,  1890.  The  plaintiff  claims  that  previous 
,  about  the  23d  day  of  April,  1890,  he  had  discharged 
d  Clark  from  such  agency,  if  any  he  had,  and  that  he 

>  longer  his  agent  to  settle  these  matters,  or  for  any 
le,  and  notified  the  defendant  thereof.  The  court 
that  the  plaintiff  did  not  know  of  said  dealings  be- 
said  Clark  and  the  defendant  until  about  the  middle 
il,  1890;  and  that  he  was  dissatisfied  with  said  deal- 
ecause  he  and  the  defendant  were  then  in  litigation 
le  prior  dealings  between  them,  and  instructed  Y.  V. 
ser,  Esq.,  his  attorney,  "  to  go  and  have  the  matter 

or  to  commence  suit  by  attachment."  The  court 
p  found  "  that  on  April  23, 1890,  said  Dreutzer  went 

defendant,  showed  his  authority  to  represent  the 
ff,  and  told  the  defendant  to  settle  the  matter  with 
id  not  with  dark;  "  and  found  also  "  that  said  Dreut- 
i  not  inform  the  defendant  that  the  authority  of 
bo  represent  and  act  for  the  plaintiff  had  been  refodked^^ 
ourt  then  found,  in  effect,  that  the  defendant  and 
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Clark  settled  all  these  matters  on  the  28th  day  of  April, 
1890;  and  that  Clark  took  slabs  for  about  $1,000,  due  the 
plaintiff  on  the  settlement,  ^^  without  any  notice  tJiat  Cla/rKa 
c/uitfioriby  to  act  for  the  pla/intiff  had  been  limited  or  re- 
voked; "  and  that  the  settlement  was  within  the  scope  of 
Clark's  apparent  authority  as  agent  for  the  plaintiff. 

On  this  main  question  in  the  ease  the  court  finds,  j^^/, 
that  Dreutzer  told  the  defendant  "  to  settle  with  him,  and 
not  with  Cla/rh;  "  second^  that  Dreutzer  did  not  inform  the 
defendant  that  Clark's  authority  "  had  been  revoJced;  "  third, 
that  the  settlement  was  made  without  any  notice  that 
Clark's  authority  "  had  been  limited  or  revoked."  These 
last  two  findings  are  in  direct  contradiction  with  the  first. 
The  defendant  was  told  by  Dreutzer,  the  attorney  of  the 
plaintiff,  four  or  five  days  before  the  settlement  with  Clark, 
not  to  eettle  with  Clarh.  Was  not  that  su£9cient  notice  that 
Clark's  authority  to  settle  had  been  limited  or  revoked? 
The  defendant  knew  that  he  was  in  litigation  with  the 
plaintiff  about  their  previous  dealings,  and  that  the  plaintiff 
was  dissatisfied  with  the  relations  between  Clark  and  him- 
self; and  he  ought  to  have  known  that  the  plaintiff  did  not 
wish  to  open  new  dealings  with  him,  and  these  last  trans- 
actions were  kept  a  secret  from  the  plaintiff;  and  that 
the  plaintiff  was  only  a  short  time  before  informed  of  them. 
The  letter  of  Dreutzer,  authorizing  him  to  settle,  which  the 
court  found  was  shown  to  the  defendant,  stated  that  the 
plaintiff  had  told  Clark  not  to  have  anything  to  do  with 
him  about  these  matters,  and  that  it  was  a  '^  put-up  job 
from  the  start."  In  addition  to  all  this,  Dreutzer  told  him 
not  to  settle  with  Cla/rk.  The  court  found  that  Dreutzer  so 
told  the  defendant,  although  the  defendant  denied  it  under 
oath.  There  could  not  have  been  a  stronger  revocation  of 
authority  to  settle  with  Clark.  This  first  finding  is  of  a 
fact;  and  the  two  others  are  conclusions  of  law  merely,  and 
they  do  not  follow  the  fact.    The  court  should  have  found 
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as  conclusions  that  Clark's  authority  to  settle  was  revoked, 
and  that  the  defendant  was  notified  of  it. 

Notice  by  the  principal  to  the  person  with  whom  the 
agent  has  done  business  for  the  principal,  that  he  will  not 
be  allowed  to  do  a  particular  thing  in  the  future,  is  revo- 
cation of  his  authority  to  do  it.  Friederich  v.  Perhinsan, 
(Com.  PI.  N.  T.)  17  N.  Y.  Supp.  501.  Notice  that  the  prin- 
cipal has  withdrawn  his  consent  for  the  agent  to  do  a  par- 
ticular thing  is  a  suflBcient  revocation  of  his  authority  to 
do  it,  to  the  person  who  has  had  previous  dealings  with  the 
agent.  Kirby  v.  Coming^  54  "Wis.  599.  The  revocation  of 
the  agent's  authority  depends  upon  notice  to  the  persons 
with  whom  the  agent  has  had  dealings  for  his  principal. 
Story,  Agency,  §  470,  and  note. 

Telling  the  defendant  not  to  settle  with  Clark  as  the 
agent  of  the  plaintiff,  but  to  do  so  with  Dreutzer,  was  not 
only  a  revocation  of  his  authority  to  do  so,  but  a  specific 
direction  and  imperative  order  that  he  should  not  do  so ;  and 
the  defendant  must  have  so  understood  it.  He  at  once  en- 
tered upon  a  settlement  with  Dreutzer  to  the  knowledge  of 
Clark,  and  it  was  only  suspended  for  the  time  being,  that 
Dreutzer  might  correspond  with  the'  plaintiJBf.*  But  before 
this  could  be  accomplished  the  defendant  makes  haste  to 
settle  with  Clark.  He  understood  perfectly  well  that  he 
had  no.  right  to  do  so.  The  settlement  with  Clark,  as  the 
agent,  under  such  circumstances,  was  not  only  in  excess  of 
Clark's  authority,  but  it  was  a  fraud  upon  the  plaintiff,  and 
a  fraudulent  collusion  with  Clark  to  injure  him.  Clark  also 
had  ample  notice  that  his  authority  was  revoked.  Dreutzer 
was  a  disinterested  witness,  and  the  circumstances  corrob- 
orate his  testimony. 

The  court  found  that  the  plaintiff  knew  nothing  about 
these  transactions  of  the  winter  of  1889  and  1890  until  a 
few  days  before  the  attempted  settlement  with  Dreutzer. 
This  secrecy  casts  a  suspicion  upon  the  whole  transaction^ 
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and  the  matters  should  have  been  scrutinized  with  the  view 
of  arriving  at  their  honest  adjustment.  The  plaintiff  seems 
to  think  that  there  was  collusion  between  Clark  and  the 
defendant  in  all  of  these  transactions  for  their  joint  benefit 
and  to  defraud  him.  The  plaintiflf  no  doubt  supposed  that 
after  his  former  dealings  with  the  defendant,  which  resulted 
in  litigation,  Clark  understood  that  he  was  to  have  no  more 
dealings  with  him  for  the  plaintiflf,  and  that  the  defendant 
so  understood  also.  It  appears  that,  as  soon  as  the  plaint- 
iflf discovered  what  had  been  done,  he  hastened  to  revoke 
Clark's  authority  to  settle  the  same  for  him,  and  appointed 
another  agent  to  do  so ;  and  we  are  satisfied,  even  from  the 
findings  of  the  court,  that  the  plaintiflf  did  revoke  Clark's 
authority  to  make  the  settlement,  and  notified  the  defendant 
of  it  before  such  settlement  was  made.  It  is  to  be  presumed 
that  the  circuit  court  did  scrutinize  these  transactions  be- 
tween the  defendant  and  Clark,  and  made  the  finding 
"  that  on  the  28th  day  of  April,  1890,  there  was  a  bal- 
ance due  from  said  Yowngs  to  said  Clark  "  (for  the  plaint- 
iflf) of  $697.66.  It  appears  that  after  this  balance  had  been 
ascertained  by  the  defendant  and  Clark,  on  the  28th  day  of 
April,  1890,  the  defendant,  in  order  to  pay  it  and  balance 
the  account,  induced  Clark  to  take  a  quantity  of  slabs, 
which  the  plaintiflf  claims  was  worthless.  This,  having 
been  done  after  the  revocation  of  Clark's  authority,  is  not 
binding  on  the  plaintiflf,  and  the  defendant  is  not  entitled 
to  such  a  credit,  and  the  balance  due  the  plaintiflf,  accord- 
ing to  the  finding  of  the  court  upon  evidence,  is  the  above 
sam. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
a  judgment  in  favor  of  the  plaintiflf  for  the  sum  of  $697.66, 
with  interest  from  the  28th  day  of  April,  1890. 
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Vangindeetablbn,  Respondent,  vs.  The  Phbnix  Insitbanob 
Company  op  Bbookltn,  N.  T.,  Appellant. 

March  U — April  It,  1892. 

Insubancb  against  Fibp«.  (i)  Failure  to  furnish  proof 8  of  loss  within 
time  prescribed:  Forfeiture.  (S)  Award  of  arbitrators  as  condition 
precedent  to  action.    (S)  Waiver  of  defects  in  proofs  of  loss, 

1.  A  policy  provided  that  notice  of  a  loss  should  be  Riven  within  six 
days,  that  proofs  of  loss  should  be  furnished  within  thirty  days 
thereafter,  and  that  the  loss  should  be  payable  sixty  days  after  the 
proofs  were  received  at  the  company's  offlca  Held  that»  in  the  ab- 
sence of  a  provision  to  that  effect,  a  failure  to  furnish  the  proofs  of 
loss  within  the  time  prescribed  did  not  operate  as  a  forfeiture  of  the 
I)olicy,  but  merely  postponed  the  maturity  of  the  claim. 

2L  The  policy  provided  that  if  the  company  and  the  assured  failed  to 
agree  as  to  the  amount  of  the  loss,  the  matter  should  be  submitted 
to  arbitrators,  and  that  no  action  for  the  recovery  of  any  claim  by 
virtue  of  the  policy  should  be  sustainable  until  an  award  should  be 
obtained,  which  was  thereby  agreed  to  be  a  condition  precedent 
Held,  that  where  proofs  of  loss  had  been  fuiiiished  to  the  com- 
pany, and  no  objection  thereto  had  been  made  and  no  suggestion 
that  an  arbitration  be  had,  an  action  commenced  three  months  after 
such  proofs  were  furnished  could  not  be  defeated  on  the  ground 
that  there  had  been  no  arbitration.  The  award  was  a  condition 
precedent  to  the  action  only  in  case  of  a  disagreement  as  to  the 
amount  of  the  los& 

3.  The  reception  and  retention  of  proofs  of  loss  by  the  company  with- 
out objection  was  a  waiver  of  defects  therein. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 
.  On  August  5, 1890,  the  defendant  executed  and  delivered 
to  the  plaintiff  a  policy  of  insurance  upon  the  personal  prop- 
erty therein  described,  to  the  amount  of  $850,  in  and  by 
which  the  defendant  insured  the  same  to  the  plaintiff 
against  loss  by  fire,  from  August  5, 1890,  to  August  5, 1891. 
Said  policy  contained,  in  effect,  the  following  provisions : 
That  persons  sustaining  loss  or  damage  by  fire  should  within 
six  days  give  notice  of  such  loss  to  the  company,  and  within 
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thirty  d.iys  thereafter  render  a  particular  and  specific  ao- 
coant  of  such  loss,  signed  and  sworn  to  by  them,  as  therein 
prescribed,  and  should  produce  the  usual  certificate  of  a 
magistrate  or  notary  public,  as  therein  prescribed ;  that  the 
amount  of  loss  or  damage  should  be  estimated  according  to 
the  actual  cash  or  market  value  of  the  property  at  the  time 
of  the  loss,  and  be  paid  sixty  days  after  the  proofs  of  the  same 
required  by  the  company  should  be  made  by  the  assured 
.and  received  at  the  company's  office  in  Chicago;  that  the 
amount  of  sound  value  and  of  damage  to  the  property,  or 
any  part  thereof,,  might  be  determined  by  mutual  agree- 
ment between  the  company  and  assured,  or,  failing  to 
agree,  the  same  should  then  be  submitted  to  competent  and 
impartial  arbitrators,  to  be  selected  as  therein  provided^ 
that  the  award  of  said  arbitrators  should  be  binding  and 
conclusive  as  to  the  amount  of  such  loss  or  damage,  but 
should  not  determine  the  validity  of  the  contract,  nor  the 
liability  of  the  defendant,  nor  any  other  question,  except 
only  the  amount  of  such  loss  or  damage;  and  that.no  suit 
or  action  against  the  defendant  for  the  recovery  of  any 
dsLun  by  virtue  of  said  policy  should  be  sustainable  until 
after  an  award  should  have  been  obtained,  fixing  the  amount 
of  such  claim  in  the  manner  provided,  which  was  thereby 
agreed  to  be  a  condition  precedent. 

The  complaint  alleges,  in  effect,  that  September  14, 1890, 
said  property  was  damaged  by  an  accidental  fire,  occurring 
without  any  negligence  on  the  part  of  the  plaintiff,  in  the 
sum  oF  $825 ;  that  the  plaintiff  gave  due  notice,  and  duly 
performed  all  the  conditions  of  said  contract  of  insurance  to 
be  performed  on  his  part ;  that  the  amount  of  said  insur- 
ance became  due  and  payable  September  14,  1890.  Judg- 
ment b  demanded  for  the  amount  of  such  loss  and  interest 
from  the  date  last  named. 

The  defendant  answered,  and  admitted  the  incorporation 
and  organization  of  the  defendant  under  the  laws  of  New 
Vou83— 8 
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York,  and  its  right  to  do  business  in  "Wisconsin,  the  issu- 
ance of  the  policy  as  alleged,  and  the  destruction  of  the 
property  as  alleged,  but  denied  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  amount  of  such  dam- 
age or  injury.  The  answer  also  alleges,  in  effect,  that  the 
plaintiJBf  had  failed  and  neglected  to  comply  with  the  terms 
and  provisions  of  said  policy  by  failing  and  neglecting, 
within  six  days,  to  give  the  notice  in  writing  required,  and 
by  failing  and  neglecting  to  render  to  the  defendant  a  par- 
ticular and  satisfactory  account  of  such  loss,  signed  and  • 
sworn  to  by  the  plaintiff,  thirty  days  thereafter,  as  required ; 
by  failing  and  neglecting  to  state  whether  there  was  any 
and  what  other  insurance  there  was  on  the  property ;  by 
failing  and  neglecting  to  state  the  actual  cash  value  of  the 
property ;  by  failing  and  neglecting  to  produce  and  furnish 
to  the  defendant  a  certificate  of  a  magistrate  or  notary  pub- 
lic as  required.  It  is  also  alleged  that  no  notice,  in  writing 
or  otherwise,  and  no  proofs  of  loss,  or  said  certificate,  or  in- 
formation, or  statement  relative  to  said  loss  or  conditions 
in  said  policy,  was  ever  given  to  the  defendant  at  any  time, 
except  that  on  or  about  December  11, 1890,  the  defendant 
received  by  mail,  at  its  general  office  at  Chicago,  what  pur- 
ported to  be  proofs  of  loss  and  the  certificate  of  a  notary 
public  relative  thereto ;  that  no  arbitration  had  ever  been 
had  to  determine  the  amount  of  such  loss  or  damage ;  that 
no  demand  had  ever  been  made  by  the  plaintiff  for  any 
such  arbitration ;  that  no  cause  of  action  could  accrue  to 
the  plaintiff  under  the  policy  until  after  the  amount  of  loss 
or  damage  should  be  ascertained  according  to  the  method 
provided  in  the  policy. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect  that  the  plaintiff  was  the  owner  of  the 
property  insured  during  the  times  mentioned ;  that  its  value, 
in  the  aggregate,  was  $1,069.10;  that  the  plaintiff  gave  no- 
tice of  the  loss  by  fire  within  the  time  required  by  the  pol- 
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icy ;  that  the  plaintiff  sent  to  the  defendant  by  mail,  at 
Brooklyn,  N.  T.,  proofs  of  said  loss,  with  a  certificate  of 
a  magistrate  annexed  thereto,  September  28,  1890;  that 
the  defendant  received  the  proofs  of  loss  mailed  to  it  on  that 
day;  that  the  defendant  never  returned  said  proofs,  nor  ob- 
jected to  the  same ;  that  there  was  no  arbitration  ever  had  or 
any  award  by  arbitrators  ever  made  as  to  said  loss  or  the 
amount  thereof;  that  neither  party  ever  requested  that  said 
loss,  or  the  amount  thereof,  be  submitted  to  arbitration ; 
that  the  defendant  never  denied  nor  disputed  the  fact  nor 
the  amount  of  said  loss  as  claimed  by  the  plaintiff,  nor  ever 
communicated  nor  in  any  manner  negotiated  or  conferred 
with  the  plaintiff  in  respect  to  said  loss  or  the  amount 
thereof;  that  the  property  insured  was  totally  destroyed 
by  said  fire.  Judgment  was  thereupon  ordered  to  be  en- 
tered upon  said  special  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $857.54.  From  that  judg- 
ment the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Ba/rdeen^  Myl/rea 
&  Marchetti^  and  oral  argument  by  W,  H.  Myl/rea,  They 
contended,  inter  aHa,  that  the  trial  court  should  have  di- 
rected a  judgment  for  the  defendant,  for  the  reason  that  no 
arbitration  was  ever  had  or  demanded  by  the  plaintiff. 
Executory  contracts  agreeing  that  the  damages  shall  be 
settled  by  arbitration  before  any  suit  shall  be  brought  are 
valid.  Greenhood,  Pub.  Pol.  470 ;  IfaU  v.  Norwalk  F.  Ins. 
Co.  57  Conn.  106.  Such  contracts  are  of  two  classes: 
(1)  Where  the  agreement  is  held  to  be  collateral,  as  in 
Phamix  Ins.  Co.  v.  Badger^  53  Wis.  283 ;  Ccmfield  v.  Water- 
town  F.  Ins.  Go.  55  id.  420;  and  Oahwood  Retreat  Asso.  v. 
Sathbome^  65  id.  182.  (2)  Where  the  agreement  is  held  to 
be  a  condition  precedent.  This  contract  is  of  the  latter 
class,  it  being  expressly  agreed  that  the  award  shall  be  a 
condition  precedent.  See  Scott  v.  Avery ^  5  H.  L.  Cas.  811 ; 
Oreenhood,  Pub.  PoL  471,  note  1;  BedeU  v.  Kennedy ^  109 
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K  T.  153;  Knoche  v.  C,  M.  dh  St.  P.  R.  Go.  34  Fed.  Kep. 
471;  Doyle  v.  PaMer^on^  84  Va.  800;  Herrich  v.  Belknap^ $ 
Est.  27  Vt.  673;  D.  dk  H.  Gcmxl  Co.  v.  Pa.  Co.  50  N.  Y. 
250;  Eamiltorh  «.  L.  dk  L.  dk  G.  Ins.  Co.  136  U.  S.  242; 
Morlet/v.  L.  dk  L.  dk  O.  Ins.  Co.  85  Mich.  210;  Perkins  v. 
U.  8.  E.  L.  Co.  16  Fed.  Eep.  513;  Ilutchinson  v.  L.  dk  L. 
cJ&  O.  Ins.  Co.  153  Mass.  143 ;  Lovejoy  v.  Hartford  F.  Ins. 
Co.  11  Fed.  Rep.  63;  Holmes  v.  Riehet,  56  Cal.  307;  Old 
Saucdito  L.  dk  D.  D.  Co.  v.  Coram.  U.  A.  Co.  66  id.  253; 
May,  Ins.  sec.  493;  Wood,  Ins.  757;  Liverpool  dk  L.d)  G. 
Ins.  Co.  V.  Creighton^  51  Ga.  95 ;  U.  S.  v.  Robeson^  9  Pet. 
319;  Pioneer  Mfg.  Co.  v.  Phmnix  Ass.  Co.  106  N.  C.  28. 

For  the  respondent  there  was  a  brief  by  Oreene  dk  Vro- 
many  and  oral  argument  by  Geo.  G.  Greene.  They  argued, 
among  other  things,  that  under  provisions  like  those  in  this 
policy  indemnity  is  not  forfeited  by  delay  in  furnishing 
proofs.  Kenton  Ins.  Co.  v.  DownSy  13  S.  W.  Rep.  (Ky.),  882; 
TiMs  V.  Dwelling  Hovse  Ins.  Co.  84  Mich.  646;  Columbia 
Ins.  Co.  V.  LawrencSj  10  Pet.  507;  Coventry  Mut.  L.  S.  Ins. 
Asso.  V.  EvanSy  102  Pa.  St.  281 ;  May,  Ins.  sec.  465 ;  Lafarge 
V.  L.  dk  L.  dk  G.  Ins.  Co.  17  L.  Can.  Jur.  237;  Weir  v. 
Northern  Counties  of  Eng.  Ins.  Co.  4  L.  R.  Ir.  App.  689; 
Fa/rmers^  Ins.  Co.  v.  Erickj  2  Cin.  L.  Bui.  16;  Carpenter  v. 
German  Am.  Ins.  Co.  52  Hun,  249;  Sun  Mut.  Ins.  Co.  v. 
Mattingly  dk  R.  77  Tex.  162 ;  McMaster  v.  Ins.  Co.  ofN.  A. 
55  N.  Y.  222;  Niagara  F.  Ins.  Co.  v.  Scammon,  100  111.  644; 
7  Am.  &  Eng.  Ency.  of  Law,  1048 ;  Killips  v.  Ptdnam  F. 
Ins.  Co.  28  Wis.  472.  There  was  no  forfeiturp  for  failure 
to  obtain  an  award.  By  the  terms  of  the  policy  the  condi- 
tion precedent  is  an  award  on  some  "  subject  of  difference/* 
the  parties  "  failing  to  agree."  If  no  "  subject  of  differ- 
ence "  or  failure  to  agree  exists  before  action  is  brought 
within  other  provisions  of  the  policy,  an  award  is  not  re- 
quired and  hence  not  a  condition  precedent.  A  thing 
which  under  the  policy  cannot  occur,  cannot  precede  the 
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action,  Phmnix  Ins.  Co.  v.  Badger^  53  Wis.  283 ;  Bailey  v. 
^ina  Ins.  Co.  77  id.  336 ;  Fa/mum  v.  Phoenix  Ins.  Co.  83 
Cal.  246;  Randall  v.  PAcsnix  Ins.  Co.  10  Mont.  362;  Bo- 
semoald  v.  Phcmix  Ins.  Co.  60  Hun,  172.  This  stipulation 
to  arbitrate  was  revocable  by  either  party  in  spite  of  the 
condition;  and  was  revoked  by  the  commencement  of  this 
action.  Comm.  Union  Ass.  Co.  v.  Hockvngy  115  Pa.  St.  407; 
MerUz  v.  Armenia  F.  Ins.  Co.  79  id.  480 ;  Hostetter  v.  Pitts- 
burgh,  107  id.  419;  Gray  v.  Wilson,  4  Watts,  41;  R.  S.  sees. 
3565-67;  math  v.  N.  Y.  G.  Fkchange,  38  How.  Pr.  168; 
Bloomer  v.  Sherman,  2  Edw.  Oh.  452;  S.  C.  5  Paige,  575. 

Cassoday,  J.  The  fire  occurred  September  14, 1890.  The 
notice  of  loss  appears  to  have  been  given  within  six  days 
thereafter,  as  required  by  the  policy.  The  learned  counsel 
for  the  defendant  contends  that  the  evidence  fails  to  sustain 
the  finding  of  the  jury  to  the  effect  that  the  plaintiff  sent 
to  the  defendant  by  mail,  at  Brooklyn,  N.  T.,  proofs  of 
loss,  with  the  certificate  of  a  magistrate  annexed,  Septem- 
ber 28,  1890,  and  that  the  defendant  received  the  same. 
For  the  purposes  of  this  appeal  we  shall  assume  that  this 
contention  is  correct.  The  defendant  admits  in  its  answer 
that  on  or  about  December  11,  1890,  it  received  by  mail,  at 
its  office  in  Chicago,  what  purported  to  be  proofs  of  loss 
and  a  certificate  of  a  notary  public  relative  thereto ;  but 
alleges  that  such  proofs  and  certificate  were  not  furnished 
at  its  Chicago  office  within  the  time  and  in  accordance  with 
the  terms  and  conditions  prescribed  in  the  policy.  The 
policy  required  the  plaintiff  to  render  particular  verified 
proofs  of  loss  within  thirty  days  after  such  notice  of  loss, — 
that  is  to  say,  within  thirty-six  days  after  the  fire;  but  the 
policy  nowhere  makes  the  failure  to  render  such  proofs 
within  the  time  named  operate  as  a  forfeiture  of  the  policy. 
To  prevent  such  forfeitures,  courts  are  bound  to  construe 
socb  contracts  as  strongly  against  the  insurer,  and  as  fovor- 
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ably  for  the  insured,  as  their  terms  will  reasonably  per- 
mit. Kircher  v.  Milwaukee  M,  M.  Ins.  Co.  74  Wis.  473. 
The  most  that  the  policy  did  do  in  the  regard  mentioned 
was  to  provide  that  the  loss  should  not  be  payable  until 
sixty  days  after  such  proofs  had  been  received  at  the  de- 
fendant's Chicago  office.  The  delay  in  furnishing  the  proofs 
at  that  office  until  December  11,  1890,  therefore,  merely 
operated  to  postpone  the  maturity  of  the  claim  until  sixty 
days  thereafter.  The  suiUwas  not  commenced  until  March 
11, 1891,  and  hence  no  objection  can  be  maintained  for 
mere  want  of  maturity. 

But  it  is  claimed  that  the  proofs  so  conceded  to  have 
been  furnished  were  defective  and  insufficient.  The  proofs 
and  certificate  so  received  at  the  defendant's  Chicago  office 
were  retained  by  it  without  any  objection  until  the  trial  of 
this  action.  This,  upon  well-settled  principles  of  law,  must 
be  regarded  as  a  waiver  of  such  defect  or  insufficiency,  if 
any  existed.  Palmer  v.  St.  Paul  F.  cj6  M.  Ins.  Co.  44  Wis. 
209 ;  Cannon  v.  Home  Ins.  Co.  63  Wis.  585 ;  Cayon  v.  Dwells 
ing  House  Ins.  Co.  68  Wis.  510. 

Error  is  assigned  because  the  court  did  not  direct  a  ver- 
dict in  favor  of  the  defendant,  for  the  reason  that  no  arbi- 
tration was  ever  had  as  required  by  a  provision  of  the 
policy  mentioned  in  the  foregoing  statement,  nor  any  de- 
mand therefor  ever  made  by  the  plaintiflF.  Counsel  lays 
stress  on  the  clause  of  the  policy  which  made  the  loss  paya- 
ble sixty  days  after  the  proofs  were  received  at  the  Chicago 
office  and  the  loss  had  heen  ascertained  hy  the  arbitrators 
in  accordance  with  the  policy.  The  policy  also  provided 
that  "  the  amount  of  sound  value  and  of  damage  .  .  . 
may  be  determined  by  mutual  agreement  between  the  com- 
pany and  the  assured,  or^  failing  to  agree^  the  same  shall 
then  be  "  determined  by  arbitrators  as  prescribed.  Mani- 
festly, there  was  no  intention  of  requiring  a  submission  to 
arbitrators  in  case  the  parties  agreed  as  to  the  amount  of 
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such  loss.  The  presentation  of  proofs  to  the  defendant,  as 
indicated,  was  in  effect  a  claim  for  the  amount  of  loss  therein 
specified.  It  was  somewhat  in  the  nature  of  a  stated  ac- 
count. If  the  defendant  deemed  that  amount  too  large  or 
otherwise  unsatisfactory,  it  could  easily  have  made  the 
same  manifest,  or  requested,  or  at  least  suggested,  an  arbi- 
tration. But  the  defendant  silently  acquiesced  in  the  claim 
made  for  three  months  before  the  commencement  of  the  ac- 
tion. It  then  sought  to  use  the  arbitration  clause,  not  to 
reduQ43  the  amount  of  the  claim,  but  to  defeat  the  policy 
altogether.  To  allow  the  clause  to  have  such  an  effect 
would  be  to  use  it  as  an  instrument  for  alluring  the  un- 
wary into  a  trap  from  which  there  could  be  no  escape. 
Certainly,  such  a  construction  should  not  be  given  to  the 
clause  unless  the  language  imperatively  requires  it.  But 
the  arbitration  was  only  provided  for  in  case  the  parties 
failed  to  agree.  In  case  they  disagreed,  and  the  amount  of 
loss  was  submitted  to  arbitrators,  then  the  same  was  not  to 
be  payable  until  determined  by  their  award,  even  though 
it  should  not  be  made  until  weeks,  or  even  months,  after 
the  expiration  of  the  sixty  days ;  and  the  provision  making 
such  award  a  condition  precedent  to  the  commencement  of 
a  suit  upon  the  policy  presupposes  such  failure  to  agree  and 
consequent  arbitration.  This  is  but  another  application  of 
the  rule  already  mentioned,  requiring  a  strict  construction 
to  prevent  a  forfeiture.  This  court  has  frequently  applied 
it  to  similar  clauses  in  contracts  for  arbitration.  Phmnix 
Ins.  Co.  V.  Badger^  53  Wis.  283 ;  Canfield  v.  Watertown  F. 
Ins.  Co.  66  Wis.  419;  Oahwood  Retreat  Asso.  v.  Bdthbome^ 
65  Wis.  177;  Bailey  v.  jEtna  Ins.  Co.  77  Wis.  336.  See, 
also,  Famum  v.  Phwnix  Ins.  Co.  83  Cal.  246 ;  B^ndaU  v. 
Phoenix  Ins.  Co.  10  Mont.  362.  This  is  certainly  in  har- 
mony with  the  rulings  of  this  court,  whatever  may  be  the 
'  adjudications  in  some  other  states. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
aflBbrmed. 
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Bishop,  Respondent,  vs.  MoGillis  and  others,  Appellants. 

March  iJ^^ April  If,  1S9B. 

(i)  lAmUation  of  actions:  Bar  in,  favor  of  sheriff  when  not  available  to 
indemnitors,  (S)  Judgment  of  dismissal  when  a  bar,  {S)  Joint  tort- 
feasors: Election  between  remedies, 

1.  PlaintifTs  property  was  seized  on  attachment  and  sold  on  execution 
as  the  property  of  another  person.  In  an  action  commenced  more 
than  three  years  thereafter  against  the  sheriff,  the  attax^ment 
plaintiff,  and  the  sureties  of  the  latter  on  a  bond  of  indemnity  given 
to  the  sheriff,  it  \%held  that  although  the  action  is  barred  as  against 
the  sheriff  by  limitation  of  sec  4228,  R  S.,  such  bar  is  not  available 
to  the  other  defendants,  who,  as  to  the  plaintiff,  are  all  principals 
and  each  separately  and  independently  liable. 

%  A  judgment  of  dismissal,  entered  upon  a  mere  stipulation  to  dismiss, 
is  not  a  bar  to  a  subsequent  action  for  the  same  cause. 

3L  Where  a  party  has  separate  and  concurrent  remedies  against  joint 
tort-feasors,  the  commencement  of  an  action  against  some  of  them 
is  not  such  an  election  between  remedies  as  will  prevent  him,  after 
the  discontinuance  of  that  action,  from  joining  Qthers  of  them  in  a 
subsequent  action  against  one  or  mora  of  the  defendants  in  the 
prior  action. 

APPEALS  from  the  Circuit  Court  for  MaHnette  County. 

The  action  is  trover.  "  McGUliSj  as  sheriflf,  under  attach- 
ments against  the  property  of  Armstrong,  on  October  25, 
1884,  seized,  and  thereafter  sold  on  executions  in  the  at- 
tachment suits,  a  stock  of  goods.  This  action  was  begun 
October  14,  1890,  against  the  sheriff,  Xing^  one  of  the  at- 
tachment plaintiffs,  and  Loinhard  and  Wright^  his  sureties 
on  a  bond  of  indemnity  to  the  sheriff.  The  plaintiff  claims 
title  to  the  goods,  and  alleges  their  conversion  by  the  seiz- 
ure in  one  count,  and  by  the  sale  in  another.  The  separate 
answers  of  McGillis^  K'^'^ig^  and  the  sureties,  after  a  general 
denial,  contain  four  defenses  to  each  count.  The  second 
and  third  are  justifications  under  three  concurrent  attach- 
ments and  executions.    The  fourth  and  fifth  are  of  the 
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limitation  of  sec.  4223,  E.  S.  The  sixth  and  seventh  plead 
a  former  judgment  in  the  circuit  court  for  Marinette  county, 
in  an  action  for  the  same  cause  by  plaintiff  against  McGiUia 
and  one  Seals  and  others,  plaintiffs  in  one  of  such  concur- 
rent attachments.  These  pleas  aver  that  the  complaint  in 
this  and  in  the  former  action  allege  the  same  conversion, 
and  that  the  answers  in  both  actions  interpose  the  same 
defenses ;  that  Kingj  on  notice  by  the  defendants  in  such 
former  action,  co-operated  in  the  defense  thereof;  that  on 
February  19, 1886,  the  parties  thereto  stipulated  and  agreed 
in  writing  that  it  should  be  discontinued  without  costs  to 
either  party;  and  that  on  the  same  day  judgment  of  dis- 
continuance on  said  stipulation  was  accordingly  entered. 
The  eighth  and  ninth  defenses,  in  like  manner,  plead  to 
each  count  ^  former  judgment  of  the  superior  court  of 
Cook  county,  Illinois,  in  an  action  for  the  same  cause  against 
McGillis  and  Sing.  The  parties  to  this  action,  it  is  averred, 
on  April  29, 1890,  stipulated  and  agreed  in  writing  that  it 
should  be  dismissed  without  costs  to  either  party,  and  that 
thereupon  on  said  day  judgment  was  duly  rendered  dismiss- 
ing the  action. 

"By  separate  demurrer  to  each  of  the  three  answers 
plaintiff  challenged  the  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  defenses  thereof.  The  court  below  overruled 
the  demurrer  to  MoGiUis*  answer  jas  to  the  fourth  and 
fifth  defenses,  sustained  it  as  to  the  remaining  defenses  de- 
murred to,  and  sustained  the  demurrers  to  the  answers  of 
^nff  and  his  sureties  in  toio;  that  is,  it  held  the  defense 
of  limitation  available  to  McGiUis  only,  and  the  defenses 
of  former  judgment  bad  as  to  all  defendants.  The  decision 
in  favor  of  McGiMia  was  aflSrmed  on  appeal  at  the  last 
term.  Bishop  v.  McGillis^  80  Wis.  575.  He  now  appeals 
from  the  order  sustaining  the  demurrer  to  his  other  de- 
fenses, and  King  and  his  sureties  respectively  appeal  from 
the  orders  against  them." 
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For  the  appellants  there  was  a  brief  by  Geo,  O.  Greene 
and  Eastman  ds  Mountain^  and  oral  argument  by  Mr.  Greene. 
1.  The  bar  of  limitation  in  favor  of  McGiUis  is  available  to 
his  codefendants.  The  right  of  the  plaintiff  being  destroyed 
as  to  the  sheriflf  who  actually  did  the  wrongful  official  act, 
it  cannot  exist  as  to  those  who  procured  him  to  do  it,  or 
those  who  are  for  any  reason  liable  for  his  doing  it. 
Aucha/mjpaugh  ^.  Schmidt^  70  Iowa,  642;  Ryus  v.  Gruhle^ 
31  Kan.  767;  State  v.  Blake,  2  Ohio  St.  147;  State  v.  Con- 
way, 18  Ohio,  234;  Bi^gea  v.  Blake,  106  Ind.  332;  Wd- 
fare  v.  Thompson,  83  N.  C.  276 ;  Dawes  v.  Shed,  15  Mass. 
6;  1  Brandt,  Suretyship,  sec.  148.  The  wrongful  act  is 
really  done  by  the  sheriflf;  the  execution  plaintiflf  and  in- 
demnitors cause  him  to  do  it.  They  are  liable  for  the 
sheriflfs  Avrongful  act  by  the  maxim  qui  facit  per  alium 
facit  per  se.  Limitation  which  bars  the  liability  of  the 
agent  bars  that  of  the  principal.  Ware  v.  Galvestan  City 
Co.  Ill  U.  S.  170.  2.  The  action  is  barred  by  the  former 
judgment  of  dismissal  and  discontinuance.  2  Black,  Judg- 
ments, sec.  706;  1  Herman,  Estoppel,  296;  Freeman,  Judg- 
ments, sec.  262 ;  Bank  of  the  Comm.  v.  Hopkins,  2  Dana, 
395 ;  Merritt  tJ.  CampbeU,  47  Cal.  542 ;  Jarhoe  v.  Smith,  10 
B.  Mon.  257;  Phillpots  v.  Blasdel,  10  Nev.  19;  Hoover  v. 
Mitchell,  25  Grat.  387;  WoMfard  v.  Compton,  79  Va.  333; 
Ford  V.  Roberts,  14  Col.  291 ;  Thomason  v.  Odum,  31  Ala. 
108  r  Pinner  v.  Edwards,  6  Rand.  (Va.),  675;  U.  S.  v.  Pa/r- 
ker,  120  U.  S.  89.  3.  The  commencement  of  the  former 
action  was  an  election  of  remedy  which  precludes  this  ac- 
tion. Rodermund  v,  Clark,  46  N.  Y.  357 ;  Mariner  v.  M. 
(&  St.  P.  R.  Co.  26  Wis.  84;  Warren  v.  Landry,  74  id.  144, 
151 ;  Farwell  v.  Myers,  59  Mich.  179 ;  Kennedy  v.  Thorp, 
51  K  Y.  174:  Lehman,  D.  cfe  Co.  v.  Van  Winkle,  92  Ala. 
443;  Bach  v.  Tnch,  126  K  Y.  53;  Morris  v.  Rexford,  18  id. 
552;  Terry  v.  Manger,  121  N.  Y.  161.  The  bar  resulting 
from  such  election  was  not  removed  by  discontinuance  or 
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dismissal  of  that  action.  Nield  v.  Burton^  49  Mich.  63 ; 
Conrow  V.  Little^  115  K  Y.  387,  393;  Terrxj  v.  Munger,  121 
K  Y.  161;  Fa/rweU  v.  Myers,  59  Mich.  179;  2  Herman,  Es- 
toppel, 1172,  sec.  1045.  When  an  injured  party,  having  the 
option,  elects  to  consider  the  injury  the  result  of  a  joint 
act,  it  is  inconsistent  .for  him  to  treat  it  as  a  separate  act. 
And  it  is  equally  inconsistent  for  the  plaictiflf  here,  after 
electing  to  treat  the  wrong  as  the  joint  act  of  some  of  the 
defendants,  to  proceed  on  the  theory  that  it  is  the  joint  act 
of  those  defendants  or  any  of  them  and  others.  Unless  this 
is  so,  the  plaintiff  may,  by  varying  the  defendants  in  each 
action,  concurrently  or  successively  bring  over  4,000  ac- 
tions, there  being  twelve  possible  defendants;  and  while  he 
could  have  but  one  satisfaction  he  could  recover  costs  in 
each  action.  Livingston  v.  Bishop,  1  Johns.  290;  Kasson 
V.  People,  44  Barb.  347.  It  seems  sufficient  license  to  per- 
mit suit  against  any,  all,  or  each  of  the  wrong-doers.  But 
aside  from  this  consideration  of  policy,  our  conclusion  is 
sustained  by  the  authorities.  2  Black,  Judgments,  sec.  780 ; 
Freeman,  Judgments,  sec.  236;  Smith  v.  Bines,  2  Sumn. 
348 ;  Murray  v.  Zovefoy,  2  Clifif.  191 ;  Sessions  v.  Johnson, 
95  U.  S.  347. 

For  the  respondent  there  was  a  brief  by  FairchUd  cfe 
Fairchild,  and  oral  argument  by  H.  0,  FairchUd.  They 
argued,  among  other  things:  1.  The  bar  of  limitation  in 
favor  of  McGillis  is  not  available  to  his  codefendants. 
Such  defendants  do  not  stand  to  him  in  the  relation  of  sure- 
ties. They  are  all  joint  trespassers  and  all  principals. 
Whatever  relations  may  exist  between  them.,  the  law  recog- 
nizes no  difference  between  them  in  their  relations  to  the 
party  injured.  Each  one  is  liable  for  his  own  act,  and  the 
measure  of  his  liability  is  full  compensation  for  the  wrong. 
HUmes  v.  Stroehel,  59  Wis.  74 ;  Zovejoy  v.  Murray,  3  Wall. 
1 ;  Sessions  v.  Johnson,  95  U.  S.  352 ;  BeU  v..  Miller,  5  Ohio^ 
350;  Bloss  v.  Plymale,  3  W.  Va.  393;  Cram  v.  ThisseU,  35 
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Me.  88;  State  v.  Smithy  78  id.  260;  Cooley,  Torts,  135;  BeU 
V.  Morrison,  27  Miss.  68;  Mlis  v.  Esson,  50  Wis.  138.  They 
are  all  jointly  and  severally  liable.  The  injured  party  may 
bring  a  separate  action  against  each  one,  or  may  sue  all  or 
a  part  of  them  at  his  will.  Pom.  Rem.  sees.  281,  282,  307, 
309,  314;  Cooley,  Torts,  133,  134,  136,  137,  463;  1  Chitty, 
PI.  385,  386;  EUia  v.  Eaaon,  50  Wis.' 138;  Knott  v.  Cun- 
ningham,  2  Sneed,  210 ;  United  Society  of  Shakers  v.  Und^r- 
tooodj  11  Bush.  265 ;  Lovejoy  v.  Murrey,  3  Wall.  1 ;  Sessions 
V.  Johnson,  95  U.  S.  352 ;  Blann  v.  Crocheron,  54  Am.  Dec. 
205  and  cases  cited  in  note ;  Emery  v.  Hapgood,  7  Gray,  55 ; 
Rice  V.  Coolidye,  121  Mass.  393 ;  Payne  v.  Green,  10  Sm.  &M. 
(Miss.),  507 ;  Sprague  v.  Birchard,  1  Wis.  457,  468 ;  Deyo  v. 
Van  Valkenlurg,  5  Hill,  242.  Nothing  will  discharge  the 
liability  of  a  joint  trespasser  except  full  satisfaction  for  the 
wrong,  made  by  himself  or  one  or  more  of  his  associates, 
or  a  technical  release  under  seal  to  himself  or  some  of  his 
associates.  Such  a  release  is  a  discharge  because  the  seal 
imports  conclusively  full  satisfaction.  Ellis  v.  Esson,  50  Wis. 
138;  Lovejoy  v.  Murray,  3  Wall.  1;  Cooley,  Torts,  139; 
Floyd  V.  Browne,  1  Rawle,  121 ;  Wright  v.  Lathrop,  2  Ohio^ 
33;  BirdseU  v,  Shaliol,  112  U.  S.  485;  Sheldo7i  v.  Kihhe,  3 
Conn.  214;  Sanderson  v.  Caldwell,  2  Aiken  (Vt.),  \9?>\Page 
V,  Freeman,  19  Mo.  421.  The  defendants  King,  Lombard, 
and  Wright  are  in  no  manner  injured  by  the  fact  that  the 
limitation  wassuflFered  to  run  in  favor  of  McGillis.  As  be- 
tween them  and  him,  they  could  ask  no  contribution.  Even 
his  discharge  or  a  release  in  his  favor  of  the  cause  of  action 
against  him,  would  not  damnify  them.  Their  objection  is 
purely  technical.  The  plea  of  the  statute  of  limitations  is 
a  personal  privilege.  Dudley  v.  Stiles,  32  Wis.  371 ;  13  Am. 
&  Eng.  Ency.  of  Law,  607  and  cases  cited  in  note.  2.  The 
former  judgments  of  dismissal  or  discontinuance  are  no 
bar  to  this  action.  WaJceley  v,  Delaplaine,  15  Wis.  554; 
Hald^iman  v.  U'.  S.  91  U.  S.  584 ;  Murphy  v.  Creath,  26  Mo. 
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App.  681 ;  Stockton  V.  Cojpelandy  30  W.  Ya.  674;  Bolph  v.  J?., 
C.  li.  cfe  jr.  li.  Co.  39  Minn.  400;  Coffman  v.  Browne,  7 
Smedes  &  M.  125,  45  Am.  Dec.  299;  Lambert  v.  Sanfor^y  2 
Blackf.  137;  Chase's  Case,  1  Bland,  Ch.  206, 17  Am.  Dec. 
277;  Hoffman  v.  Porter,  2  Brock.  156;  Butchers'  S.  dk  M. 
Asso.  "0.  Boston,  137  Mass.  186 ;  HugJies  v.  Walker,  14  Ore- 
gon, 481;  Barrett  v.  Third  Ave.  B.  Co.  45  N.  T.  628;  Loeb 
V.  WiUis,  100  N.  T.  231 ;  Oummer  v.  Omro,  50  Wis.  247;  3 
Smith's  L.  0.  2087.  3.  The  commencement  of  the  former 
actions  is  no  bar  to  the  present  action.  Under  no  circum- 
stances could  there  be  more  judgments  than  there  are 
wrong-doers,  and  only  that  number  in  case  the  injured 
party  elects  to  bring  a  separate  suit  against  each  wrong- 
doer. Pomeroy,  Remedies,  sees.  307,  309,  314;  Cooley, 
Torts,  133,  134, 130,  1 37,  144.  The  doctrine  of  election  has 
no  application.  Trespasses  committed  by  more  than  one 
are  in  their  nature  joint  and  several,  and  every  action  which 
is  brought  against  each,  or  against  more  than  one  and  less 
than  all,  of  the  joint  trespassers,  is  a  several  action.  There 
is  no  inconsistency,  therefore,  between  the  several  remedy 
against  one  and  against  more  than  one  of  the  trespassers 
concerned  in  the  same  act.    Pomeroy,  Remedies,  sec. 


WmsLow,  J.  The  appellants  claim,  first,  that  the  bar  of 
limitations  in  favor  of  McGillis  protects  KingsLud  his  sure- 
ties; second,  that  this  action  is  barred  by  the  former  judg- 
ments of  discontinuance  and  dismissal;  third,  that  the 
commencement  of  said  former  actions  was  an  election  of 
remedy  by  the  plaintiff,  which  precludes  the  prosecution 
of  this  action. 

1.  As  to  the  plea  of  the  special  three-years  statute  of 
limitations,  it  has  been  held  available  as  to  the  sheriff  him- 
self. Bishop  V.  McGillis,  80  Wis.  575.  Is  it  available  as 
to  the  other  defendants,  who  authorized  and  indemnified 
the  sheriff's  act?    It  has  been  held  in  numerous  cases  that 
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in  actions  upon  contract,  if  the  action  be  barred  as  against 
the  principal,  the  bar  will  also  be  effective  as  to  £he  sure- 
ties. The  reason  given  for  this  rule  is  that  the  surety's 
liability  is  collateral  merely,  and  that  it  is  essential  to  the 
contract  of  the  surety  that  there  be  a  valid  subsisting  obli- 
gation on  the  part  of  the  principal.  It  seems  obvious  that 
the  present  case  does  not  fall  within  the  rule  nor  within 
the  reason  of  the  rule.  Though  the  indemnitors  are  sure- 
ties as  between  themselves  and  the  sheriflf,  they  are  each 
and  all  principals  as  to  the  plaintiff.  All  who  aid  in  the 
commission  of  a  tort  are  principals  as  to  the  injured  party, 
notwithstanding  that  the  manual  act  may  be  that  of  one 
person  alone.  In  this  case  the  defendants,  if  liable  at  all, 
each  incurred  a  separate  and  independent  liability  to  the 
plaintiff,  and  the  plaintiff  could  sue  either  or  any  or  all  of 
them.  The  plaintiff  might  also  agree  for  a  consideration 
not  to  sue  one,  and  could  still  maintain  an  action  or  actions 
against  the  others,  unless  he  had  executed. a  technical  dis- 
charge under  seal,  or  received  some  consideration  as  an  ac- 
cord and  satisfaction  of  the  whole  injury.  Ellis  v,  Esson^  50 
Wis.  138.  If  one  may  be  discharged  by  act  of  the  party 
without  discharging  the  remainder,  how  can  the  discharge 
of  one  by  mere  operation  of  law  discharge  the  others? 
True,  the  statute  of  limitations  in  this  state  destroys  the 
right  as  well  as  the  remedy,  but,  because  it  has  destroyed 
the  right  against  the  sheriff,  has  it  destroyed  the  separate 
and  independent  rights  which  plaintiff  has  as  against  the 
remaining  tort-feasors?  We  think  not.  Had  the  other 
defendants  been  deputies  who  acted  under  the  sheriflPs 
authority,  the  situation  would  have  been  different.  There 
is  authority  for  the  proposition  that  a  deputy  in  such  a 
case  may  rely  upon  the  statutory  bar  in  favor  of  the  sheriflf 
{Cummings  v.  Brown^  43  N.  Y.  514);  but  that  case  is  not 
here  for  decision.  It  is  suflScient  to  say  that  these  defend- 
ants are  in  no  such  position,  and  we  hold  that  the  bar  of 
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the  statute  which  protects  the  sheriff  is  not  available  to 
them. 

2.  As  to  the  effect  of  a  judgment  of  discontinuance  or 
dismissal  pursuant  to  a  written  stipulation  or  agreement. 
We  think  the  profession  would  be  surprised  to  learn  that  a 
judgment  of  dismissal,  entered  upon  a  mere  stipulation  to 
dismiss,  is  even  prima  feme  a  bar  to  all  future  actions  for 
the  same  cause.  Certainly,  if  such  be  the  law,  it  ought  to 
be  speedily  announced.  There  are  authorities,  notably  in 
Kentucky,  which  hold  that  where  the  entry  of  judgment 
is,  "  dismissed  agreed^"^  the  legal  deduction  therefrom  is  that 
the  controversy  has  been  settled,  and  that  the  judgment 
will  operate  as  a  bar  to  another  action.  Bank  of  the  Com- 
rrwnwealth  v.  Hopkins^  2  Dana,  395.  In  California,  under 
the  practice  act  of  that  state,  this  decision  was  approved, 
and  it  was  held  that  where,  by  "  agreement  of  parties,"  the 
cause  was  dismissed,  each  party  paying  his  own  costs,  such 
dismissal  amounted  to  a  retraxit  and  was  a  bar  to  subsequent 
actions.  These  decisions  are  based  on  the  ground  that  the 
necessary  legal  inference  to  be  drawn  from  the  language 
used  is  that  the  parties  have  agreed  upon  a  settlement  of  the 
subject  matter  of  the  controversy.  Even  were  the  language 
which  is  so  construed  in  those  cases  now  before  us,  we  think 
we  should  be  slow  to  follow  the  conclusions  reached  by  those 
courts.  That  construction  has  been  very  forcibly  and  tersely 
repudiated  by  the  supreme  court  of  the  United  States  in 
Haldeman  v.  United  States,  91  U.  S.  584.  But  in  the  case 
before  us  we  are  not  left  to  find  out  what  the  parties  agreed 
to  by  construction  of  indefinite  or  general  language.  The 
plea  states  that  they  agreed  to  one  certain  thing.  They 
agreed  that  the  suits  should  be  dismissed.  How  can  a  court 
say  that  an  agreement  of  settlement  of  the  controversy  must 
be  inferred  when  the  record  states  that  they  agreed  to  one 
definite  thing,  namely,  to  a  dismissal?  There  is  no  room 
for  inference  or  construction  when  the  language  is  definite 
and  unmistakable.    The  reasoning  of  Mr.  Justice  Davis  in 
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Haldeman  v.  United  States^  91  U.  S.  584,  on  this  point,  is 
very  satisfactory  to  our  minds,  and  to  the  same  effect  is 
Wakeley  v.  DelaplainCy  15  Wis.  554,  where  Mr.  Justice  Cole 
says  of  such  a  stipulation:  "  It  simply  places  the  parties  in 
the  same  position  they  occupied  before  the  litigatidn  com- 
menced." Such  we  hold  to  be  the  effect  of  the  judgments 
of  dismissal  pleaded  in  this  action. 

3.  Has  the  commencement  of  former  actions  barred  the 
prosecution  of  this  action?  If  it  has,  it  must  bo  upon  the 
doctrine  of  election  of  remedies.  The  general  rule  is  that 
where  a  party  has  two  remedies  which  are  inconsistent 
with  each  other  he  is  confined  to  the  remedy  which  he  first 
adopts.  Such  is  not  the  case  here.  The  plaintiff  has  sepa- 
rate and  concurrent  remedies.  He  may  sue  one,  or  part,  or 
all,  or  he  may  sue  one  separately  and  others  jointly,  but  he 
can  have  but  one  satisfaction.  We  have  seen  that  he  has 
lost  no  rights  by  suing  a  part  and  discontinuing  his  action. 
He  can  have  but  one  judgment  against  the  same  person, 
but  no  good  reason  is  perceived  why,  after  having  sued  a 
part  and  discontinued  his  action,  he  may  not  join  others 
with  one  or  more  of  the  defendants  in  the  previous  action. 
Cooley,  Torts,  133-136. 

These  views  necessitate  affirmance. 

By  the  Court. —  Those  parts  of  the  orders  which  are  ap- 
pealed from  are  affirmed. 


Duncan,  Plaintiff  in  error,  vs.  Erickson,  Defendant  in  error. 

March  SS  —  AprU  if,  1S92. 

(I)  Reference:  Consent  of  parties:  Presumption  on  appeal    {9-4)  ^o^ 
ation  of  costs,    (5)  Costs  in  supreme  court, 

1,  Where  a  reference  was  ordered  in  a  case  in  which  written  consent 
thereto  was  necessary  under  sec.  2864,  R  S..  it  will  be  presumed  on 
appeal,  in  the  absence  of  anything  in  the  record  to  the  contrary, 
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that  such  consent  was  given.  An  exception  to  the  findings  of  the 
referee,  that  he  had  no  authority  or  jurisdiction  to  hear,  try,  and 
determine  the  action,  and  an  exception  to  the  findings  of  the  courts 
that  it  should  have  held  the  reference  to  be  a  mere  arbitration  and 
discontinuance  of  the  action,  are  held  not  properly  to  have  raised 
the  objection  that  the  cause  was  referred  without  consent 

2L  In  the  taxation  of  costs  attorneys'  fees  for  several  days*  attendance 
on  the  trial  before  a  referee  should  not  be  allowed  without  proof 
of  the  duration  of  such  trial. 

&  Term  fees  should  not  be  allowed  for  more  than  three  term& 

4  No  allowance  should  be  made  for  a  copy  of  a  pleading  or  other 
paper  toflle,  in  addition  to  the  engrossed  copy  and  a  copy  to  keep. 

&  A  judgment  being  affirmed  in  part  and  reversed  in  part»  no  costs  in 
the  supreme  court  are  allowed  to  either  party. 

EREOR  to  the  Circuit  Court  for  Taylor  County. 

The  defendant  in  error  sued  Duncan  for  the  wrongful 
and  unlawful  cutting  and  carrying  away  of  pine  timber  and 
saw-logs,  the  property  of  the  plaintiff,  from  certain  prem- 
ises, of  the  alleged  value  of  $1,000,  and  for  converting  the 
same  to  his  own  use.  The  defendant  answered  by  a  gen- 
eral denial.  An  order  was  made  referring  the  action  to  a 
referee,  to  hear,  try,  and  determine  it ;  but  the  order  does 
not  show  that  the  defendant  consented  to  the  reference, 
and  the  record  is  silent  on  that  subject.  The  parties  ap- 
peared before  the  referee,  and  proceeded  to  trial,  at  which 
ten  witnesses  were  examined  on  the  part  of  the  plaintiff, 
and  eight  on  the  part  of  the  defendant.  Various  rulings 
in  regard  to  evidence  were  made  by  the  referee,  which  were 
subsequently  aflBrmed  by  the  court,  but  they  present  no 
point  deserving  of  special  notice.  The  referee  found  the 
defendant  liable  for  67,000  feet  of  lumber,  valued  at  $737. 
The  defendant  excepted  to  the  report,  among  other  things, 
that  as  to  the  amount  with  which  the  defendant  was  charged 
it  was  contrary  to  evidence ;  and  that  the  referee  "  had  no 
authority  or  jurisdiction  to  hear,  try,  or  determine  the  ac- 
tion." Upon  motion  to  confirm  the  report,  the  circuit 
court  reduced  the  amount  found  against  the  defendant  to 
Voi*82  — 9 
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23,500  feet,  of  the  value  of  $258.50,  and  made  an  entirely 
new  finding,  ordering  judgment  accordingly,  and  denied 
the  defendant's  motion  to  set  aside  the  report.  The  de- 
fendant excepted  to  the  findings  of  the  court  as  to  the 
facts,  and  also  that  the  court  should  have  held  that  the  ref- 
erence is  and  was  "  a  mere  arbitration  and  discontinuance 
of  the  action.'*  The  defendant  objected  before  the  clerk  to 
various  items  of  the  plaintifTs  costs,  and,  as  his  objections 
were  overruled,  he  appealed  from  the  taxation  to  the  court. 
The  court  disallowed  various  items,  and  overruled  the  ob- 
jections to  others  hereinafter  noticed.  The  defendant  sued 
out  a  writ  of  error  upon  the  judgment  rendered  against  him. 

John  B.  Hagartyy  for  the  plaintiff  in  error,  C/ontended, 
mter  alia,  that  this  is  an  action  of  tort  and  could  not  be 
referred  without  the  written  consent  of  the  parties ;  and  a 
reference  without  such  consent  is  a  mere  arbitration  and  a 
discontinuance  of  the  action.  LitUejoJm  v.  Regents,  71  Wis. 
437;  Stacy  v.  M.,  L.  S.  cfe  W,  R.  Co.  72  id.  331;  Messenger 
V.  Broom',  1  Pin.  630.  The  statute  should  be  strictly  pur- 
sued, and  the  facts  giving  jurisdiction  should  appear  on 
record.  Shaw  v.  Kent,  11  Ind.  80.  A  referee  has  judicial 
powers,  and  can  obtain  these  only  through  an  order  of 
court  based  on  the  written  consent  of  the  parties ;  or  at 
least  the  consent  should  be  given  in  open  court  and  entered 
on  the  minutes.  Stone  v.  Merrill,  43  Wis.  72;  Mead  v. 
Waller,  17  id.  189 ;  Waterman  v.  Waterman,  37  How.  Pr. 
36 ;  Thatcher  v.  Powell,  6  Wheat.  127.  The  appearance  of 
the  defendant,  Duncan,  before  the  referee  and  going  to  trial 
did  not  give  the  referee  jurisdiction.  Damp  ^.  Dane,  29 
Wis.  419;  Camp  v.  Root,  18  Johns.  22;  Cfreen  v.  Patchin, 
13  Wend.  294;  Van  Slyhe  v.  Trempealeuu  Co.  F.  M.  F.  Ins. 
Co.  39  Wis.  390. 

For  the  defendant  in  error  there  was  a  brief  by  Clinton 
Textor  and  G.  W.  Adams,  and  oral  argument  by  Mr.  Textor 
and  Biirr  W.  Jones. 
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PiNNBT,  J.  A  considerable  part  of  the  briefs  in  this  case 
is  devoted  to  a  consideration  of  the  conflict  of  evidence  aris- 
ing out  of  the  testimony  of  the  ten  witnesses  on  the  part 
of  the  plaintiff  and  the  eight  on  the  part  of  the  defendant. 
There  is  sufBcient  evidence  to  sustain  the  finding  of  the 
circuit  court  for  the  reduced  amount  of  $258.60.  It  would 
serve  no  useful  purpose  to  enter  into  details.  The  record 
in  this  respect  does  not  present  any  proper  matter  for  dis- 
cussion and  decision  in  this  court,  there  being  no  clear  and 
decided  preponderance  of  evidence  against  the  finding  of 
the  court. 

1.  The  order  of  reference  does  not  refer  to  or  state  any 
written  consent  of  the  parties  to  the  reference  to  hear,  try, 
and  determine  the  action,  nor  does  the  record  show  any 
waiver  of  trial  by  jury  by  the  defendant  by  written  consent, 
in  person  or  by  attorney,  filed  with  the  clerk,  or  by  oral 
consent  in  open  court  entered  in  the  minutes,  according  to 
sec.  2862,  R  S.  Sec.  2864  provides  that  "  all  or  any  of  the 
issues  in  the  action,  whether  of  fact  or  of  law,  or  both,  may 
be  referred,  in  the  discretion  of  the  court,  upon  the  writ- 
ten consent  of  the  parties;"  and  in  certain  enumerated 
cases,  of  which  this  is  not  one,  the  court,  when  the  parties 
do  not  consent  to  a  reference,  may  order  it  upon  applica- 
tion of  either  party  or  of  its  own  motion.  It  does  not  ap- 
pear that  the  question  whether  the  order  of  reference 
was  properly  made  or  not  was  ever  presented  to  or  decided 
by  the  court  below,  unless  it  can  be  held  that  the  exception 
to  the  findings  of  the  referee,  that  the  referee  "  had  no 
authority  or  jurisdiction  to  hear,  try,  and  determine  the  ac- 
tion," was  suflBcient  for  that  purpose,  or  that  the  question 
is  presented,  by  the  exception  to  the  finding  of  the  court, 
that  "  the  reference  was  a  mere  arbitration  and  discontinu- 
ance of  the  action."  The  first  exception  is  too  vague  and 
general,  and  it  does  not  point  out  any  specific  defect  of 
authority  or  jurisdiction,  or,  if  it  does,  the  ruling  of  the 
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it  must  be  accepted  as  a  determination  that  the 
nsent  to  the  reference  had  been  given.    The  ex- 

0  the  finding  of  the  court  seems  to  assume  that 
.0  the  reference  had  been  given,  because  it  char- 
the  reference  as  '^  a  mere  arbitration  and  discon- 
of  the  action,"  which  could  occur  only  by  consent 
rties. 

t  claimed  that  any  question  was  raised  in  respect 
erence  until  after  the  trial,  lasting  six  days,  had 
adversely  to  the  defendant,  and  even  then  it  is 

1  to  be  raised  in  a  manner  quite  as  well  calculated 
I  as  to  disclose  the  real  objection,  now  made  for 
Ame  so  far  as  we  can  see,  that  the  cause  was  re- 
thout  the  written  consent  of  the  defendant.  The 
ion  is  that  the  order  was  made  upon  proper  writ- 
mt,  and  error  in  this  respect,  the  court  having 
>n  of  the  parties  and  of  the  action,  is  not  to  be 
.  If  the  defendant  had  any  ground  for  the  ob- 
)  now  makes,  he  should  have  presented  it  season- 
in  a  clear,  explicit  manner  to  the  court  below, 

)f  of  the  facts  relied  on  to  support  it,  so  that  the 
the  trial  court  would  present  some  point  for  re- 
his  court.  There  is  nothing  in  the  record  which 
3  the  correctness  of  the  order.  It  was  not  neces- 
the  order  should  recite  the  grounds  upon  which 
ade,  nor  does  a  written  consent  to  refer  a  cause 
3chnically  a  part  of  the  record,  unless  made  so  by 
C5eptions.  The  record  being  sufficient  to  sustain 
c  of  reference,  and  the  reference  superseding  a 
jury  under  sec.  2864,  there  is  no  question  as  to 
f  trial  by  jury  itself,  as  provided  by  sec.  2862, 
ers  only  to  trials  by  the  court  of  cases  otherwise 
''  jury.  In  the  present  condition  of  the  record  we 
I,  as  on  former  occasions  where  written  consent  to 
3e  was  required,  that,  in  the  absence  of  something 
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to  show  to  the  contrary,  the  presumption  is  that  the  neces- 
sary consent  was  given.  Dinemore  v.  Smithy  17  Wis.  20; 
Milwaukee  Co.  v.  EtderBy  45-  Wis.  281 ;  CHXbank  v.  Stephenr 
soHy  31  Wis.  592;  Crocker  v.  Currier^  65  Wis.  662.  The 
case  of  LitUejohn  v.  Begents  of  Univeraityj  71  Wis.  437,, 
was  a  direct  appeal  from  an  order  refusing  a  reference, 
and  it  necessarily  brought  before  this  court  the  entire  case 
upon  which  the  reference  was  applied  for. 

2.  The  circuit  court  erred  in  refusing  to  disallow  items 
of  costs  embraced  in  the  appeal  from  the  taxation  of  the 
clerk,  and  in  respect  to  which  the  action  of  the  clerk  was 
afSrmed  by  the  court.  The  cost  bill,  as  made  up  and  as 
finally  allowed,  is  a  manifest  perversion  and  abuse  of  the 
statute.  The  case  made  on  appeal  from  the  clerk's  taxa- 
tion does  not  show  what  proofs  were  made  in  respect  to 
certain  disbursements,  and  we  will  notice  only  the  taxation 
of  attorney's  fees.  There  is  allowed  for  attending  the  trial 
before  the  referee,  twelve  days,  at  $3  per  day,  and  then 
there  is  allowed  for  attending  the  trial  before  the  court, 
two  days,  at  $6,  when  no  such  trial  took  place  and  there 
is  nothing  to  show  the  duration  of  the  trial  before  the  ref- 
eree. Sec.  2936  provides  that  "  no  fee  shall  be  taxed  for 
services  as  having  been  rendered  by  any  attorney  .  .  . 
in  the  prosecution  of  a  cause,  unless  such  service  was  actu- 
ally rendered,  except  when  otherwise  expressly  provided." 

There  is  allowed  four  term  fees,  at  $8,  when  the  statute 
limits  the  allowance  to  three.  Sec.  2921,  R  S.  There  is 
charged  in  respect  to  several  papers  stated  to  have  been  pre- 
pared by  the  plaintiff's  attorney  and  served,  in  addition  to 
the  drafting  at  twenty-five  cents  per  folio,  the  further  sum 
per  folio  of  twelve  cents,  first  for  engrossing,  second  for 
copy  to  file,  third  for  copy  to  serve,  and  fourth  for  copy  to 
keep.  The  statute  (sec.  2921)  provides  an  allowance  of 
twenty-five  cents  "for  drawing  all  process,"  etc.,  "and  all 
other  necessary  entries,  pleadings,  and  proceedings  in  an 
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action,  according  to  the  practice  of  the  coart,  and  for  which 
no  special  provision  is  made."  And  "for  engrossing  or 
copying  the  same,  including  all  records,  writs,  returns, 
pleadings,  instruments,  and  all  other  writings  necessarily 
inserted,  for  each  folio,  twelve  cents."  The  charge  in  each 
case  for  a  copy  to  file,  in  addition  to  the  engrossed  copy 
and  copy  to  keep,  is  not  allowable.  This  occurs  in  fifteen 
items,  and  in  eight  of  these  the  charge  for  a  copy  to  serve 
is  also  wholly  unfounded,  two  of  these  being  for  services 
required  to  be  performed  by  the  sheriff,  and  for  which  he 
is  allowed  a  specific  fee  by  law,  and  in  the  others  the 
papers  in  question  were  ndt  required  to  be  served  at  aU; 
and,  in  case  of  the  final  judgment,  no  charge  in  such  an  ac- 
tion as  this  is  allowable,  except  for  drawing  and  engross- 
ing it.  The  statute  regulating  costs  of  attorneys,  like  any 
other,  should  be  fairly  conistrued  and  applied,  and  it  is  not 
intended  as  a  convenient  means  of  extortion  or  abuse. 

The  result  is  that  the  judgment  of  the  circuit  court  as  to 
the  damages  is  correct  and  should  be  affirmed,  but  as  to 
the  costs  it  is  erroneous  and  must  be  reversed ;  and,  inas- 
much as  the  erroneous  items  are  scattered  throughout  the 
entire  bill,  we  have  thought  it  better  to  order  a  retaxation 
of  the  costs.  Costs  in  this  court  will  not  be  allowed  to 
either  party.  Sea  2949,  E.  S. ;  JSeid  v.  Martin^  T7  Wis. 
142;  8.  L.  Shddon  Co.  v.  Mayers,  81  Wi&.  627. 

By  the  Court. —  The  judgment  of  the  circuit  court  as  to 
damages  is  affirmed,  and  reversed  as  to  costs,  a  new  taxa- 
tion whereof  is  ordered. 
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HxisEMAJsns  and  another,  Re^pondentSj  tb.  Lb  Olaxb,  Ap- 
pellant 

Opming  dtfauU:  Oral  agreement  to  extend  time  to  answer:  Exeueable 

neglect, 

Plaintifb*  attorney  granted  orally  defendant's  request  for  a  few  days* 
extension  of  ^e  time  within  which  to  answer.  Defendant  says 
the  extension  was  granted  unconditionally,  but  plaintiffs*  attorney 
says  it  was  upon  condition  that  defendant  accept  short  notice  of 
trial  Defendant's  attorney  having  refused  to  stipulate  for  such 
short  notice^  plainti£k*  attorney  refused  to  recelTe  the  answer  and 
took  judgment  by  default  Held,  that  although  the  oral  agree- 
ment to  extend  the  time  was  not  binding,  yet,  in  view  of  it,  the 
failure  to  answer  in  time  was  due  to  inadvertence  or  excusable  neg- 
lect, and,  the  proposed  answer  showing  a  meritorious  defense,  the 
default  shduld  be  opened  on  terms. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

This  appeal  is  from  an  order  refusing  to  open  a  default 
And  allow  defendant  to  answer  in  the  action.  The  action 
is  to  recover  the  value — alleged  to  be  $288.47  —  of  cer- 
tain goods  sold  by  plaintiffs  to  defendant.  The  complaint 
also  alleges  an  account  stated  by  the  parties,  showing  that 
sum  due  plaintiffs  from  defendant.  The  summons  and 
complaint  were  served  on  defendant  April  30, 1891.  About 
May  12, 1891,  the  defendant  applied  to  plaintiffs'  attorney 
for  a  few  days'  extension  of  time  in  which  to  answer,  stating 
his  necessary  absence  from  Hurley,  where  the  parties  and 
attorneys  reside,  as  the  reason  for  such  request.  Plaint- 
iffs' attorney  granted  the  request  verbally,  but  on  condi- 
tion, as  he  says,  that  the  defendant  should  accept  short 
notice  of  trial  —  the  next  term  of  the  circuit  court  being 
appointed  to  commence  June  1st  thereafter.  The  defend- 
ant says  that  the  extension  was  granted  unconditionally. 
On  May  22d  defendant's  attorney  attempted  to  serve  on 
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plaintiffs*  attorney  a  verified  answer  containing  a  general 
denial,  and  an  averment  that  the  defendant  had  paid  plaint- 
iffs for  the  goods  mentioned  in  the  complaint.  Plaintiffs' 
attorney  refused  to  accept  service  of  the  answer  unlesa 
the  defendant's  attorney  would  stipulate  for  short  notice 
of  trial.  The  latter  refused  to  do  so  unless  the  former 
would  stipulate  to  furnish  a  bill  of  particulars  of  plaintiffs' 
claim  within  less  than  ten  days,  which  he  refused  to  do. 
On  May  23,  1891,  judgment  by  default  was  entered  for 
plaintiffs  for  the  amount  of  their  claim.  On  a£Sdavits 
showing  the  facts  above  stated  the  defendant  moved  the 
court,  on  June  1,  1891,  to  open  the  default  and  set  aside 
the  judgment,  and  for  leave  to  file  and  serve  an  answer. 
The  court  denied  the  motion.  From  the  order  in  that  be- 
half the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ruggles  <&  Our- 
tisy  and  oral  argument  by  JRu/us  B,  Smith. 

For  the  respondents  the  cause  was  submitted  on  the 
brief  of  Sleight  <&  FonteTy  of  counsel 

Lyon,  0.  J.  There  is  little  to  be  said  on  this  appeal.  Al- 
though the  plaintiffs  are  not  bound  by  the  verbal  stipula- 
tion of  their  attorney,  yet,  on  the  question  of  inadvertence 
or  excusable  neglect  on  the  part  of  the  defendant,  some 
weight  must  be  given  to  the  fact  that,  whether  with  or 
without  conditions,  plaintiffs'  attorney  verbally  agreed  to 
extend  for  a  few  days  the  time  to  answer.  Manifestly  the 
defendant  believed  he  had  obtained  such  extension,  al- 
though the  stipulation  to  that  effect  rested  in  parol,  and 
hence  his  delay  for  two  days  to  serve  his  answer.  The 
proposed  answer  shows  a  complete  defense  to  the  action, 
and  we  think  the  court  went  beyond  the  limits  of  reason- 
able discretion  when  it  refused  to  open  the  default  on 
proper  terms.  One  of  these  might  have  been  that  the  case 
should  be  placed  on  the  June  calendar  for  trial  without  no- 
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tice.  This/¥ould  have  protected  the  plaintiff  from  loss  of 
the  term  by  reason  of  the  defanlt,  and  at  the  same  time 
would  have  saved  the  defendant  from  the  consequences  of 
his  inadvertence  or  excusable  neglect  to  answer  in  time,  so 
far  as  it  could  reasonably  be  done.  This  state  of  facts  pre- 
sents a  persuasive  case  for  relief.  We  think  the  defendant 
should  be  allowed  to  answer  on  such  terms  as  to  the  circuit 
ronrt  shall  seem  just. 

By  the  Court. —  The  order  is  reversed,  and  the  circuit 
court  is  directed  to  proceed  in  the  action  in  accordance 
with  this  opinion. 


MoViomB,  Eespondent,  vs.  The  Town  of  ENioHTand  others, 

Appellants. 

March  eS'-AprU  if,  189i. 

Towns:  Issuance  of  bands  for  town  hall:  Request  for  submission  to  vote: 
Notice  of  special  toum  meeting:  Pleading. 

1.  To  justify  the  iasuance  of  town  bonds  for  the  purpose  of  raising 

money  to  build  a  town  liall,  in  pursuance  of  a  vote  said  to  have 
been  taken  at  a  special  town  meeting,  it  must  appear  by  the  town 
records  that  the  request  for  the  submission  of  the  question  to  a 
vote  was  nuide  in  writing,  signed  by  at  least  twelve  freeholders  of 
the  town,  as  required  by  subd.  10,  sec.  776,  R  S.  And  in  an  action 
to  restrain  the  issuance  of  such  bonds  a  complaint  alleging  that 
**  it  does  not  appear  **  that  said  request  was  so  made  is  sufficient 

2.  The  notice  calling  the  special  town  meeting  to  vote  upon  such  ques- 

tion is  fatally  defective  where  it  states  that  such  meeting  will  be 
held  at  the  several  voting  places  of  the  town,  there  being  more  than 
one  such  voting  place. 
&  Under  sec  789,  R.  S.,—  providing  that  the  town  clerk  shaU  cause  no- 
tices of  a  special  town  meeting  <<  to  be  posted  up  in  three  of  the 
most  public  places  in  the  town,  giving  notices  than  fifteen  nor  more 
than  twenty  days'  notice  of  such  meeting,'*—  a  notice  of  more  than 
twenty  days  is  fatally  def ectiva 
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4  A  notice  of  a  special  town  meeting,  signed  "  T.  H."  without  any  offi- 
cial designation,  is  fatally  defectiTe  where  there  is  nothing  in  the 
notice  to  show  that  T.  H.  was  the  town  clerk. 

6.  A  complaint  alleging  that  the  notice  was  not  posted  up  in  three  of 
the  most  public  places  in  the  town,  is  held,  on  demurrer,  to  allege 
sufficiently  a  defect  in  t^e  proceeding& 

APPEAL  from  the  Circuit  Court  for  AMamd  County. 

The  facts  ajre  stated  in  the  opinion. 

For  the  appellants  there  were  briefs  by  Rugglea  &  Curtns^ 
attorneys,  and  Smith  &  BueU^  of  counsel,  and  oral  argu- 
ment by  Rufu%  B.  SmMh. 

T.  H.  BusJmeU^  for  the  respondent. 

Obtok,  J.  This  is  an  action  by  the  plaintiff,  and  on  behalf 
of  all  others  alike  interested  as  freeholders  and  taxpayers 
of  the  town  of  KnigJUy  in  the  county  of  Ashland,  to  enjoin 
the  supervisors  of  said  town  from  issuing  and  negotiating 
the  bonds  of  said  town,  said  to  have  been  voted  to  raise  the 
sum  of  $6,000  for  the  purpose  of  building  a  town  hall  in 
said  town ;  and  to  enjoin  the  town  treasurer  and  town  clerk 
from  assessing  a  tax,  or  collecting  the  same,  to  pay  said 
bonds  or  the  interest  thereon  or  any  part  thereof,  based 
upon  the  following  defective  antecedent  proceedings  on  the 
part  of  the  town,  alleged  in  the  complaint :  (1)  It  does  not 
appear  that  the  request  required  by  subd.  10,  sec.  YY6,  R.  S., 
to  be  delivered  to  the  town  clerk  twenty  days  before  the 
town  meeting  at  which  the  vote  to  issue  said  bonds  was  to 
be  taken,  was  made  in  writing,  signed  by  at  least  twelve 
freeholders  of  said  town.  (2)  The  notice  calling  said  town 
meeting  was  that  the  town  meeting  would  be  held  at  the 
several  voting  places  of  said  town,  when  there  were  more 
than  one  such  voting  place  or  precinct  in  said  town,  and  the 
result  was  that  139  votes  in  favor  of  the  proposition  were 
cast  in  the  first  voting  place  or  precinct,  and  none  against 
it,  and  322  votes  were  cast  against  said  proposition  in  the 
second  voting  place  or  precinct,  and  none  in  favor  of  it ; 
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and  the  vote,  according  to  the  notice,  was  against  the  propo- 
sition by  a  large  majority  of  the  electors  of  the  town. 
(8)  The  said  notice  of  the  town  meeting  was  for  more  than 
twenty  days,  and  was  twenty-one  days,  when  the  statute 
(sec.  789,  R.  S.)  requires  the  notice  to  be  '^  not  less  than 
fifteen  nor  more  than  twenty  days."  (4)  The  notice  was  not 
signed  by  the  clerk  of  the  town,  and  has  no  o£Scial  author- 
ity. (5)  The  notice  was  not  posted  up  in  three  of  the  most 
public  places  in  the  town,  as  said  section  requires.  The  de- 
murrer to  the  complaint,  on  the  ground  that  it  did  not  state 
a  cause  of  action,  was  overruled,  and  the  defendant  appealed 
from  said  order. 

To  justify  such  a  vote,  and  the  issue  of  said  bonds,  and 
the  consequent  taxation,  the  antecedent  proceedings  must 
be  strictly  according  to  the  statute,  and  the  jurisdiction  of 
the  town  board  to  issue  the  bonds  must  appear  on  the 
records  of  the  town;  and  no  presumptions  can  be  indulged 
in  favor  of  the  o£Scers  that  they  performed  their  duties. 
RtJiUmd  V.  Hazd  Oreen,  65  Wis.  664;  StcUe  ex  rd.  Foster 
V.  Grahamy  60  Wis,  395 ;  Attorney  General  v.  Eom  Claire^ 
37  Wis.  400. 

L  It  nmst  therefore  appear  that  such  request  was  in 
writing  and  signed  by  at  least  twelve  freeholders  of  the 
town. 

2.  The  notice  was  materially  defective  in  calling  the 
election  in  more  than  one  place.  There  was  a  town  meet- 
ing to  be  held  at  one  place  under  the  supervision  of  the  town 
officers.  The  vote  was  according  to  the  notice,  and  against 
issuing  the  bonds, — an  error  fatal  to  the  proceedings. 

3.  The  notice  of  more  than  twenty  days  was  as  defective 
as  if  it  had  been  for  less  than  fifteen  days,  and  equally  a 
departure  from  the  statute. 

4.  The  notice  was  not  signed  by  any  person  as  clerk  of 
the  town,  and  therefore  does  not  show  that  it  was  given 
by  the  town  clerk.    The  notice  is  copied  in  the  complaint, 
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and  shows  this  and  other  defepts  oij  its  face.  It  is  signed, 
"Thomas  Huddleston,''  without  any  oflELcial  designation, 
and  there  is  nothing  in  the  notice  to  show  that  he  was 
clerk  of  the  town. 

5.  It  is  alleged  in  the  complaint  that  the  notice  was  not 
posted  up  in  three  of  the  most  public  places  in  the  town. 
It  is  claimed  that  this  allegation  is  merely  of  a  conclusion, 
and  not  of  any  fact.  The  complaint  is  sufficient  if  it  alleges 
the  defects  in  the  proceedings,  and  it  need  not  prove  them. 
If  the  allegations  are  not  sufficiently  definite  and  certain, 
they  must  be  made  so  on  motion ;  and  a  demurrer  on  ac- 
count of  them  will  not  lie.  Morse  «.  CHlmany  16  Wis.  504; 
Pomeroy,  Remedies,  sec.  548.  There  must  be  the  same  ac- 
curacy in  the  statement  of  the  maximum  time  as  that  of 
the  minimum  time  fixed  by  the  statute.  RuhUmdv.  Hazd 
Orem,  55  Wis.  664. 

These  defects  are  all  very  material  as  affecting  the  right 
of  the  supervisors  to  issue  the  town  bonds,  and  they  are 
jurisdictional  defects.  Brown,  Jur.  sees.  10, 14, 190,  pp.  38, 
587;  Datwp  v.  Dwne^  29  Wis.  419;  Steen  v.  JVortorij  45  Wis. 
412;  Ohse  v.  Brusa,  45  Wis.  442.  All  these  questions  have 
become  elementary.  It  is  too  clear  for  argument  that  the 
complaint  states  a  good  cause  of  action,  and  that  the  de- 
murrer was  properly  overruled. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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Oo2[,  Bespondent,  vs.  The  Nobth  Wisconsin  Luhbeb  Com- 
pany, imp.,  Appellant. 

March  tS^AprU  If,  189t. 

Z^ens  on  logs  and  lumber:  Repeal  of  statutes:  CcmHnuation  of  cUd  law: 
Limitation  of  actions:  Commencement  of  action  to  enforce  lien: 
Service  by  publication. 

1.  Gh.  4ia,  Laws  of  1889,  although  in  terms  it  repeals  sec.  8829,  R.  a, 
which  is  embodied  therein,  is  construed  as  a  mere  continuation  of 
that  section  as  amended,  and  not  a  repeal  and  re-enactment  thereof. 

%  Sec.  8883,  R  S.,  as  amended,  provides  that  a  lien  claim  shall  cease  to 
be  a  lien  upon  logs,  etc.,  unless  action  to  enforce  the  Jien  be  com- 
menced within  four  months  after  the  filing  of  the  petition  for  a 
lien.  8ea  2629  provides  that  a  civil  action  "  shall  be  commenced  by 
the  service  of  a  summon&  From  the  time  of  such  service  or  the 
issuance  of  a  provisional  remedy,  the  court  shall  be  deemed  to  have 
acquired  jurisdiction."  Within  four  months  after  the  filing  of  the 
petition,  the  logs  upon  which  a  lien  wa^  claimed  were  seized  upon 
an  attachment  issued  in  an  action  to  enforce  the  lien :  but,  the  de- 
fendant being  a  nonresident  and  service  by  publication  being 
necessary,  the  summons  was  not  served  upon  him  until  after  the 
expiration  of  said  four  montha  Held,  that  the  right  to  a  lien  was 
not  lost 

S.  Publication  of  a  summons  on  the  first  day  of  each  of  six  successive 
weeks  —  the  first  publication  being  on  October  5  and  the  last  on 
November  9 — is  a  publication  *'once  a  week  for  six  weeks,"  under 
sea  2640,  R  S.,  the  service  becoming  complete  at  the  end  of  tlie 
sixth  week,  i  e.,  on  November  16. 

APPEAL  from  the  Circuit  Court  for  Bayfidd  County. 

On  and  between  February  25,  1889,  and  March  11,  1889, 
the  plaintiff,  at  the  request  of  the  defendant  Hanson,  ren- 
dered and  performed  work,  labor,  and  services  for  him  in 
hauling  certain  pine  logs  and  timber  described,  in  tho 
county  of  Bayfield,  for  which  said  Hanson  promised  and 
agreed  to  pay  him  $159.31,  April,  15,  1889.  Such  services 
were  reasonably  worth  that  sum,  and  the  same  became 
due  and  payable  April  15,  1889.     On  May  24,  1889,  the 
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plaintiff  filed  his  verified  petition  and  claim  in  the  osaal 
form  of  a  lien  for  said  work,  labor,  and  services  in  the  of- 
fice of  the  clerk  of  the  circuit  court  for  Bayfield  county, 
upon  the  logs  described,  in  the  manner  provided  by  stat- 
ute. Upon  a  verified  complaint,  alleging  the  facts  stated, 
and' an  affidavit  as  required  by  law,  filed  for  an  attachment, . 
the  same  was  issued  and  said  logs  were  attached  Septem- 
ber 21, 1889.  The  sheriff  thereon  returned  that,  after  due 
and  diligent  search  to  find  said  Hanson,  he  was  unable  to 
do  so.  On  September  27, 1889,  the  county  judge  for  said 
Bayfield  county,  on  the  pleadings  and  papers  served  and 
filed  in  said  action,  and  the  complaint  duly  verified,  and 
the  record  therein,  and  on  an  affidavit  showing  the  non- 
residence  of  Hanson  and  other  requisite  facts,  made  an  or- 
der in  said  action  for  the  service  of  the  summons  therein 
by  the  publication  thereof  in  the  Bayfield  County  Press, 
once  a  week  for  six  successive  weeks,  the  first  publication 
to  be  made  within  three  months  frohi  the  date  of  said 
order.  Pursuant  to  said  order,  the  said  summons  was 
served  on  said  Hanson  as  such  nonresident,  by  the  publica- 
tion thereof  in  said  newspaper  once  in  each  week  for  six 
successive  weeks,  the  first  publication  being  October  5, 
1889,  and  the  last  November  9,  1889. 

On  October  23, 1889,  the  defendant  company  appeared 
in  said  cause  as  an  intervener,  and  served  and  filed  therein 
its  separate  answer,  alleging  in  effect  its  incorporation  and 
that  it  was  the  owner  of  said  logs  and  timber  described, 
and  denying  that  the  plaintiff  had  acquired  any  lien 
thereon.  The  answer  also  alleges  that  such  claim  for  a 
lien  was  unjast  and  invalid  and  did  not  exist;  that  the 
court  had  never  obtained  jurisdiction  of  the  person  or 
property  of  Hanson,  and  could  not,  therefore,  obtain  any 
judgment  against  him ;  that  the  action  was  not  commenced 
within  the  time  required  by  law,  and  that  said  company 
would  insist  upon  the  statute  of  limitations  as  set  forth  in 
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sec.  3,  ch.  413^  Laws  of  18S9 ;  that  said  Hanson  was  a  non- 
resident of  the  state  during  all  the  times  mentioned,  and 
had  no  property  therein,  and  that  the  summons  had  never 
been  served  upon  him. 

At  the  close  of  the  trial  of  the  issues  thus  made  the  court 
directed  the  jury  to  find  a  verdict  to  the  effect  that  they 
found  for  the  plaintiff  and  assessed  his  damages  at  $170.41, 
and  that  the  same  was  due  for  the  labor  and  services  done 
and  performed  by  the  plaintiff  as  alleged  in  the  complaint, 
and  that  the  same  was  a  lien  upon  the  logs  and  timber  de- 
scribed in  said  complaint.  Judgment  was  entered  upon 
said  verdict  accordingly,  with  costs  and  disbursements 
taxed,  making  $215.10.  From  so  much  of  said  judgment 
as  declares  the  amount  found  due  the  plaintiff  to  be  a  lien 
upon  the  logs  and  timber  in  question,  the  defendant  com- 
pany appeals. 

For  the  appellant  there  were  briefs  by  Jenki/na  cfe  Jenkins^ 
and  oral  argument  hjJ.  J.  Jenkins. 

For  the  respondent  there  was  a  brief  by  Z.  H.  Mead^  and 
oral  argument  by  X.  J.  Rusk. 

Cassoday,  J.  The  services  of  the  plaintiff  in  hauling  the 
logs  in  question  were  completed  March  11, 1889.  He  was 
entitled  to  his  pay  for  such  services  April  15, 1889.  The 
law  in  force  at  the  time  of  the  rendition  of  such  services 
was  to  the  effect  that  any  person  doing  or  performing  any 
labor  or  services  in  hauling  any  logs  or  timber  in  any  of 
the  counties  in  this  state  should  have  a  lien  upon  such  logs 
and  timber  for  the  amount  due  or  to  become  due  therefor, 
which  should,  take  precedence  of  all  other  claims  or  liens 
thereon.  Sec.  3329,  R.  S.;  ch.  469,  Laws  of  1885.  The 
contention  is  that  that  statute,  and  all  other  acts  or  parts 
of  acts  in  any  wise  conflicting  with  the  provisions  of  ch.  413, 
Laws  of  1889,  which  went  into  effect  April  17, 1889,  were 
thereby  repealed,  except  ch.  222,  Laws  of  188(^  which  did 
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not  give  the  lien  in  question.  But  oh.  413,  Laws  of  1889, 
embodied  the  same  statute  thus  giving  the  lien ;  and  this, 
upon  well-settled  rules  of  construction,  must  be  construed 
as  a  mere  continuation  of  such  statute,  and  not  as  a  repeal 
and  re-enactment  of  it.  Fullerton  v.  Spring^  3  Wis.  667; 
Laude  v.  C.  (&  N.  W.  B.  Co.  33  Wis.  640 ;  OUkey  v.  Cook,  60 
Wis.  133;  sec.  4985,  R  S. 

The  plaintiflf  acquired  his  lien  by  virtue  of  his  services 
on  the  logs  and  timber  under  his  contract ;  and  the  only 
question  is  whether  he  took  the  necessary  proceedings  to 
continue  it.  The  labor  and  services  in  question  having  been 
performed  between  November,  1888,  and  May,  1889,  the 
statute  required  that  the  claim  for  such  lien  should  be  filed 
in  the  office  of  the  clerk  of  the  circuit  court  of  the  county 
in  which  such  labor  and  services  were  performed,  on  or  be- 
fore June  1, 1889.  Sec.  3331,  R.  S. ;  sec.  2,  ch.  413,  Laws 
of  1889.  As  indicated  in  the  foregoing  statement,  such 
claim  and  petition  for  a  lien  was  so  filed  in  the  case  at  bar 
May  24,  1889.  By  the  statute  the  lien  so  claimed  ceased 
to  be  a  lien  on  the  property,  unless  the  action  to  enforce 
the  same  was  commenced  in  the  circuit  court  within  four 
months  after  the  filing  of  such  petition  or  claim.  Sec.  3332, 
R  S. ;  sec.  3,  ch.  413,  and  sec.  1,  ch.  454,  Laws  of  1889. 
Since  the  summons  was  never  served  upon  Hanson,  for 
whom  the  services  were  performed,  personally  or  by  copy, 
by  reason  of  his  nonresidence  and  absence  from  the  state, 
nor  even  by  publication  within  the  time  so  limited,  it  is 
claimed  that  the  action  was  not  commenced  within  the 
four  months  thus  prescribed.  But  the  logs  in  question 
were  duly  attached  September  21, 1889.  It  is  true,  the 
statute  prescribes  that  a  civil  action  in  a  court  of  record 
shall  be  commenced  by  the  service  of  a  summons.  Sec.  2629, 
R  S.  But  it  also  provides  that  "  from  the  time  of  such 
service,  or  the  issuance  of  a  provisional  remedy,  the  court 
shall  be  deemed  to  have  acquired  jurisdiction,  and  to  have 
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control  of  all  subsequent  proceedings."  Ihid.  A  writ  of 
attacfament  is  a  provisionsd  remedy.  Jarvi^  v.  Btxmetty  14 
Wis.  691;  Hoioell  v.  Kingsbury,  15  Wis.  275;  Bdlv.  Olntr 
sted^  18  Wis.  69;  Cummings  v.  Tabor,  61  Wis.  185;  Ewms 
V.  Virgin,  69  Wis.  159,  160.  ''Its  office  is  to  seize  and 
hold  such  property  as  would  be  liable  to  execution  in  the 
principal  action  until  a  judgment  can  be  recovered  therein, 
and  an  execution  issued  thereon."  Ibid.  Such  seizure  of 
property  on  such  writ  may  be  made  before  the  service  of 
the  summons;  and  the  same  is  so  far  in  the  nature  of  a 
proceeding  in  rem  as  to  be  the  basis  of  a  subsequent  service 
by  publication  upon  a  nonresident.  BeU  v.  Ohnstedj  18 
Wis.  69;  Robertson  v.  Kinkhead,  26  Wis.  560.  Especially 
is  this  so  where,  as  here,  such  seizure  is  to  preserve  and 
continue  a  lien  already  acquired.  Such  seizure  gave  the 
court  jurisdiction  over  the  property  seized,  and  the  contt'oli 
of  all  subsequent  proceedings  thereon.  Sec.  2629,  R.  S.  To 
make  such  seizure  effectual,  however,  it  was  necessary  that 
the  summons  should  be  served  within  a  reasonable  time 
thereafter.  Cummin gs  v.  Tabor,  61  Wis.  193;  First  Nat 
Bank  V.  Greenwood,  79  Wis.  269.  But  here  the  principal 
defendant,  Hanson,  was  a  nonresident,  and  no  service  could, 
be  had  upon  him  except  by  publication.  Such  service  by 
publication  could  give  the  court  no  jurisdiction  to  render 
any  personal  judgment  against  him.  lienier  v,  JTurlbut,  81 
Wis.  24,  and  cases  there  cited.  It  could  at  most  render 
effectual  and  complete  the  jurisdiction  over  the  logs  thus- 
acquired  by  their  seizure  on  the  attachment.  Ibid.  Such, 
seizure  was  followed  by  the  publication  of  the  summons  in 
pursuance  of  the  order  of  the  county,  judge  made  in  the 
action,  once  in  each  week  for  six  successive  weeks,  as  mea- 
tioned  in  the  foregoing  statement,  as  prescribed  by  statute. 
Sec.  2640,  R  S.  The  nature  of  the  case  is  such  as  to  au- 
thorize such  service  under  the  statute.  Sec.  2639,  R.  S.  It 
was  made  ''upon  a  defendant  against  whom  a  cause  of 
Vol.83— 10 
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action  appears  "  to  havp  existed.  Such  defendant  was  not 
only  a  nonresident,  but  his  residence  was  unknown.  The 
cause  of  action  was  for  services  performed  by  the  plaintiff 
upon  the  logs  and  timber  in  question  in  the  county  named, 
under  a  contract  with  Hanson,  and  therefore  the  same 
arose  within  this  state,  and  the  trial  court  had  jurisdiction 
of  the  subject  thereof,  which  was  such  contract  and  the  lien 
upon  the  logs  and  timber  so  seized  given  by  statute  under 
the  contract,  as  indicated.  It  was  because  the  plaintiff  had 
acquired  such  lien  that  the  defendant  company,  claiming  to 
be  the  owner  of  such  logs  and  timber,  was  made  a  party 
defendant  upon  its  own  application,  as  prescribed  by  stat- 
ute.   Sec.  3,  ch.  413,  Laws  of  1889. 

It  is  true  that  there  were  less  than  forty-two  days  from 
the  time  of  the  first  publication  to  the  time  of  the  last  pub- 
lication,—  that  is  to  say,  from  October  5,  1889,  to  Novem- 
ber 9, 1889;  but  there  were,  nevertheless,  six  publications, 
each  on  the  first  day  of  six  successive  weeks.  Of  course, 
the  time  for  Hanson  to  answer  did  not  begin  to  run  until 
the  expiration  of  the  last  week ;  that  is  to  say,  November 
16, 1889.  But  the  trial  did  not  occur,  and  his  default  was 
not  entered,  until  April  4, 1890,  so  there  can  be  no  objec- 
tion on  the  ground  that  Hanson  was  not  in  default. 

We  find  no  error  in  the  record. 

By  the  Court. —  That  portion  of  the  judgment  appealed 
from  is  affirmed. 
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Laixt  and  another,  Appellants,  vs.  Rossman  and  another, 
Respondents. 

March  f  5 — April  It,  189t. 
Public  lands:  Lot  hounded  by  watercourse:  Emdenee:  Stipulation. 

1  A  Bection  intersected  by  a  river  havinp:  been  surveyed  and  sold  in 
lots  instead  of  regular  subdivisions,  the  patentee  of  a  lot  which,  ac- 
cording to  the  plat>  is  bounded  by  the  river  takes  not  merely  to  the 
meander  line  but  to  the  river  itself,  provided  thai  in  so  doing  he 
does  not  take  beyond  the  next  eighth  line  of  the  section. 

&  Copies  of  the  government  plat,  survey,  and  field  notes  kept  in  the 
office  of  the  commissioners  of  public  lands  are  admissible  in  evi- 
dence when  certified  by  the  chief  clerk  of  the  land  office.  8,  &B, 
Ann.  Stata  sec.  4151a. 

a  A  party  who  has  stipulated  that  the  jury  shall  find  in  their  verdict 
aU  the  facts  which  certain  evidence  tended  to  prove,  cannot  object 
on  appeal  that  such  evidence  was  inadmissible  or  did  not  estaUish 
such  facts. 

APPEAL  from  the  Circuit  Court  for  Ashland  County- 
Trespass  for  cutting  and  removing  a  quantity  of  pine 
timber  from  plaintiffs'  lands.    The  defendants,  by  their 
answer,  claimed  title  to  the  lands  from  which  the  timber 
was  cut. 

The  land  from  which  the  timber  was  cut  was  in  section 
30,  township  42  N.,  of  range  3  E.,  in  Ashland  county. 
This  section  is  intersected  by  the  Flambeau  river,  and  was 
surveyed  and  sold  in  lots  instead  of  regular  subdivisions. 
The  controversy  here  arises  principally  from  the  fact  that 
the  actual  location  of  the  river  and  its  location  as  mean- 
dered and  as  indicated  upon  the  government  plat  differ  very 
widely.  The  map  on  the  next  page  shows  this  difference. 
This  map  is  a  substantially  correct  copy  of  the  govern- 
ment plat,  so  far  as  the  land  in  controversy  is  concerned, 
except  that  the  stream  marked  '^  River  as  actually  located  " 
does  not  appear  upon  the  government  map.    Plaintiffs 
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proved  title  from  the  United  States  tolot  5  in  said  section, 
according  to  tlie  official  plat  and  survey.  Defendants 
proved  title  in  like  manner  to  lot  7- 

ifoTtrK 

T 


Upon  the  trial  the  jury  found,  in  reply  to  special  ques-' 
tions,  that  the  defendants  cut  and  removed  185,000  feet  of 
timber  from  what  would  be  (if  the  section  were  regularly 
subdivided)  the  northwest  quarter  of  the  southeast  quarter 
of  said  section,  north  of  the  river  as  actually  located ;  that 
defendants  cut  2,800  feet  of  timber  on  lot  8,  north  of  the 
meandered  line  as  indicated  on  the  plat;  and  that  the  value 
of  the  logs  per  thousand  was  $6.25.    Upon  this  verdict  the 
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circuit  judge  held  that  the  plaintiffs  were  entitled  to  re- 
cover only  for  the  value  of  the  2,800  feet  of  timber  cut 
from  that  part  of  lot  5  north  of  the  meandered  line,  for 
which  sum,  with  costs,  judgment  was  entered.  Plaintiifs 
appealed  from  the  judgment,  claiming  that  they  were  en- 
titled to  judgment  for  the  value  of  the  entire  185,000  feet. 

For  the  appellants  there  was  a  brief  signed  by  Raymondy 
Laraoreux  cfe  Parky  attorneys,  and  LamoreuXy  GUasoUy 
Shea  dk  Wright^  of  counsel,  and  the  cause  was  argued  orally 
by  B,  B.  Pa/rk  and  E,  F,  Gleason. 

For  the  respondents  there  was  a  brief  by  Roaamam,  (b 
Fo9tery  and  oral  argument  by  Oeo.  P.  Rossman. 

WiNSLow,  J.  It  is  plain  that  there  is  but  one  question  of 
importance  in  the  case,  and  that  is  the  question  as  to  the 
southern  boundary  of  lot  5.  If  that  boundary  be  the  old 
meandered  line  of  the  river,  the  judgment  below  was  right. 
If,  on  the  other  hand,  that  boundary  be  the  eighth  line  be- 
tween the  northwest  quarter  of  the  southeast  quarter  and 
southwest  quarter  of  the  southeast  quarter,  then  the  plaint- 
iff should  have  recovered  the  value  of  the  185,000  feet  of 
lumber  cut. 

It  is  well  settled  that  in  government  grants  meander  lines 
are  not  boundaries,  but  the  water  course  itself  is  the  bound- 
ary. Whit/ney  v.  Detroit  Z.  Co.  78  Wis.  240,  and  cases 
cited.  The  Whitney  Case  is  decisive  of  this  case,  and 
leaves  little  to  be  said.  In  that  case  it  was  held  that 
where  a  lake  was  named  as  a  boundary,  and  no  lake  in 
fact  existed,  the  boundary  must  be  the  next  eighth  line. 
Applying  that  rule  to  this  case,  it  is  evident  that  plaintiffs' 
southern  boundary  is  the  eighth  line,  except  where  the 
river  extends  north  of  this  line.  Not  finding  their  river 
boundary  as  called  for  by  the  patent,  they  may  go  in  search 
of  it  to  the  next  eighth  line,  but  there  they  must  stop. 

Some  minor  questions  were  raised  by  respondents,  which 
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contain  no  merit.  It  is  said  that  the  appeal  was  prema- 
ture, because  the  costs  were  not  taxed  until  after  the  ap- 
peal was  taken.  The  record  shows  a  judgment  in  due 
form,  with  costs  taxed  and  inserted,  November  23,  1891. 
The  appeal  was  taken  and  perfected  December  2,  1891. 
There  is  nothing  in  the  record  to  show  that  the  judgment 
was  not  complete  and  final  when  this  appeal  was  taken. 

It  is  said  that  the  copies  of  the  government  plat,  survey, 
and  field  notes  were  not  properly  proven,  the  certificate 
being  that  of  the  chief  clerk  of  the  land  office,  when  it 
should  have  been  made  by  the  secretary  of  state.  As  to 
this  objection:  JFtrst.  The  certificate  was  sufficient,  under 
ch.  20,  Laws  of  1879;  S.  &  B.  Ann.  Stats,  sec.  4151a.^  Sec- 
ond. Defendants  stipulated  that  the  jury  should  find  in 
their  verdict,  in  substance,  all  the  facts  which  the  plat,  sur- 
vey, and  field  notes  tended  to  prove.  Doubtless  further 
good  reasons  might  be  found  to  sustain  the  ruling,  but  these 
seem  ample.  The  second  reason  above  given  applies  also 
to  the  objection  that  the  survey  of  the  actual  location  of 
the  river  was  not  accurately  made. 

No  new  trial  is  necessary.  The  facts  have  all  been  de- 
termined. 

£y  the  OovH. —  Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  for  plaintiffs  for 
$1,156.25,  with  interest  and  costs. 

>Sec.  4151a,  S.  &  B.  Ann.  Stats.,  provides:  "1.  The  copy  from  any 
record,  hook,  report  surrey,  map,  field  notes,  plat  or  other  paper  required 
by  law  to  be  kept  in  the  ofBce  of  the  commissioners  of  public  lands, 
when  certified  by  the  chief  clerk  of  said  land  department,  under  the 
official  seal  of  said  commissioners,  shaU  be  received  in  evidence  with 
the  same  effect.as  the  original**—  Rbp. 
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Thb  State  ex  eel.  Waeden,  Eespondent,  vs.  Knight,  Ap- 
pellant. 

December  IS,  1891  —  January  li,  1S9& 
March  SS—ApfHl  1£,  189^. 

Qao  warranto:  Stay  of  proceedings:  County  treamirer:  Official  bond: 
Neglect  to  approve:  Mandamus :  Additional  bond:  Vacancy, 

1.  In  quo  vmrranto  proceedmgs  against  K,,  a  county  treasurer  vhoee 
term  had  expired,  there  was  a  judgment  in  favor  of  W.,  the  treas- 
urer elect;  and  thereafter  W.,  who  had  filed  a  valid  though  unap- 
proved bond,  took  possession  of  the  office  and  became  treasurer  de 
facto.  K,  appealed  from  the  judgment,  and  applied  to  this  court 
for  a  stay  of  proceedings,  pending  the  appeal.  It  being  doubtful 
whether  such  a  stay  would  reinstate  K.  in  the  office,  and  probable 
that  it  would  deprive  W.  of  his  character  as  treasurer  de  facto,  and 
it  being  of  the  highest  public  concern  that  there  should  be  some 
person  having  authority  to  perform  the  duties  of  the  oMce,  the  stay 
is  denied 

2l  a  county  treasurer  elect  deposited  with  the  county  clerk  his  official 
bond  and  oath  two  days  before  the  expiration  of  the  twenty  days 
within  which  he  was  required  so  to  do  by  sec.  701,  R.  S.  Tlie  codnty 
board  having  neglected  to  perform  its  duty  to  act  promptly  in  the 
matter  of  the  approval  of  such  bond,  it  is  held  that  at  the  end  oi[  the 
twenty  days  the  bond,  in  judgment  of  law,  was  approved,  and  the 
treasurer  elect  became  ti'easurer  dejure  and  entitled  to  enter  upon 
tiie  duties  of  the  office. 

8L  It  was  not  necessary  in  such  a  case  for  the  treasurer  elect  to  proceed 
by  mandamus  to  compel  the  county  board  to  act  upon  the  bond. 

4  The  provision  of  sea  702,  R  S.,  that  whenever  the  county  board  shall 
deem  the  bond  of  any  county  officer  insufficient  they  may  require 
an  additional  bond,  must  be  construed  in  connection  with  subd.  8, 
sec.  963,  providing  that  the  neglect  or  refusal  of  any  officer  in  office 
to  execute  and  file  an  additional  bond,  when  lawfully  required,  in 
the  manner  prescribed  by  law,  shall  cause  a  vacancy  in  the  office. 
It  has,  therefore,  no  application  to  an  officer  who  has  not  yet  ob- 
tained possession  of  his  offica 

APPEAL  from  the  Circuit  Court  for  Bayjidd  County. 
The  following  statement  of  the  facts  was  prepared  by  Mr. 
Justice  Lton  in  connection  with  the  opinion  upon  a  mo- 
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tion  to  fix  the  amount  of  an  undertaking  to  be  given  by 
the  appellant  to  stay  prooeedings,  pending  the  appeal,  upon 
the  judgment  appealed  from : 

This  is  a  contest  for  the  office  of  treasurer  of  Bayfield 
county.  At  the  general,  elect  ion  held  in  November,  1890, 
Alo^izo  Knight^  the  appellant,  who  was  then  the  incumbent 
of  the  office,  and  Alfred  M.  Warden^  the  respondent,  were 
opposing  candidates  for  election  to  such  office.  Warden 
was  duly  elected  thereto  for  the  ensuing  terra,  to  com- 
mence on  the  first  Monday  in  January,  1891.  He  deposited 
his  oath  of  office  and  an  official  bond  with  the  county  clerk 
of  Bayfield  county  within  the  time,  and  such  instruments 
were  in  the  form,  prescribed  by  the  statute,  and  thereupon 
demanded  of  Knight  the  office,  and  the  monjiys,  books,  and 
papers  pertaining  thereto.  Knight  refused  to  surrender 
the  same,  for  the  reason  that  the  official  bond  of  Warden 
had  not  been  approved  as  required  by  sec.  702,  R.  S.  It 
appears  that  the  bond  had  not  been  thus  approved. 

In  March,  1891,  Wardsn  commenced  this  action  of  quo 
warranto  against  Knight  to  recover  the  office.  The  ac- 
tion was  tried  in  the  circuit  court  in  October,  1891,  and 
the  trial  resulted  in  a  verdict  (directed  by  the  court)  that 
Warden  is  entitled  to  the  office.  November  12, 1891,  judg- 
ment was  entered  establishing  such  right  and  ousting 
Knight  from  the  office.  On  the  25th  of  the  same  month 
Knight  served  on  the  proper  persons  notice  of  an  appeal 
to  this  court  from  such  judgment,  but  served  no  undertak- 
ing on  the  appeal  until  December  12,  1891,  when  he  served 
the  undertaking  for  costs  prescribed  in  sec.  3052,  R.  S. 

On  December  1,  1891,  the  circuit  judge  before  whom  the 
cause  Avas  tried  denied  an  application  by  Knight  to  fix  the 
amount  of  the  undertaking  required  to  stay  proceedings  on 
the  judgment  pending  the  appeal.  On  the  next  day  War- 
den took  possession  of  the  office  without  actual  force,  and 
presumably  is  still  in  possession  and  in  the  exercise  of  the 
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duties  thereof.  On  the  same  day  (December  2)  Warden 
commenced  a  summary  proceeding  against  Knight^  under 
the  statute  (R.  S.  sees.  978,  3472),  to  compel  delivery  to 
him  of  the  moneys,  books,  and  papers  pertaining  to  the 
office. 

On  December  7,  1891,  one  of  the  justices  of  this  court,  on 
the  application  of  Knight^  granted  an  order  upon  Wa/rden 
to  show  cause  why  this  court  should  not  fix  the  amount  of 
the  undertaking  to  be  given  to  stay  proceedings  under  the 
judgment,  pending  the  appeal,  and  in  the  meantime  stay- 
ing such  proceedings  until  the  further  order  of  this  court. 

The  foregoing  is  an  outline  of  the  material  facts  shown 
by  the  motion  papers.  Many  other  proceedings  not  here 
stated  have  been  taken,  but  inasmuch  as  they  have  no  in- 
fluence in  the  determination  of  the  motion  it  is  unnecessary 
to  state  them. 

E.  F.  GUason^  for  the  appellant. 

W.  M.  Tomkins^  for  the  respondent. 

The  following  opinion  was  filed  January  12,  1892: 

Lyon,  J.  We  are  of  the  opinion  that  a  stay  of  proceedings 
on  the  judgment  in  the  quo  warranto  action  pending  the 
appeal  is  not  a  matter  of  strict  right,  even  if  it  be  conceded 
that  the  statute  authorizes  it.  Without  deciding  the  point, 
we  assume  that  the  statute  authorizes  the  court  to  prescribe 
the  proper  undertaking  for  a  stay  of  proceedings  on  the 
judgment. 

There  are  certain  considerations  which  should  guide  and 
control  the  court  in  determining  whether,  in  this  case,  the 
court  should  exercise  such  authority  and  stay  the  proceed- 
ings on  the  judgment  beyond  the  collection  of  costs  —  the 
circuit  court  having  granted  a  stay  to  that  extent.  In  the 
first  place,  it  should  not  be  determined  or  intimated  on  this 
motion  which  of  these  parties  is  entitled  to  the  office  in  con- 
troversy.   That  can  be  properly  determined  only  upon  the 
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tn  the  judgment.  In  the  next  place,  the  public 
ire  to  be  regarded,  and  no  mere  interlocutory 
lid  be  made  which  may  embarrass  the  transac- 
asiness  with  the  county  treasurer,  or  cast  any 
n  the  legality  of  his  official  acts, 
nderstand  the  motion  papers.  Warden  is  now  in 
of  the  office,  and  engaged  in  transacting  the  busi- 
^rforming  the  duties  appertaining  thereto.  It  is 
ented  that  Knight  has  assumed  to  act  as  county 
}ince  Wa/rden  took  possession  of  the  office.  There 
)  doubt,  we  think,  that  Wa/rden  is  the  county 
de  facto  for  the  time. being,  and  that  bis  acts  as 
Eire  valid,  even  though  it  should  be  finally  deter- 
t  he  is  not  entitled  to  the  office.  Doubtless,  also, 
roved  bond  which  he  has  filed  is  a  valid  common- 
and  will  bind  the  sureties  therein  to  make  good 
resulting  from  any  breach  of  official  duty  by 
sipaL  It  is  now  the  time  when  town  treasurers 
ike  their  returns  to  the  county  treasurer.  They 
>  within  the  next  two  weeks.  Sec.  1081,  S.  &  B. 
s.  Within  thirty  days  thereafter  the  treasurer 
i  his  warrant  to  the  sheriff  for  the  collection  of 
;  personal  taxes,  and  early  in  April  he  must  ad- 
linquent  real  estate  for  sale  for  nonpayment  of 
thereon.  It  is  of  the  highest  public  concern  that 
mentioned  official  acts  should  be  performed  by  a 
ring  authority  to  perform  them.  No  person  has 
)rity  unless  he  be  county  treasurer,  either  de  facto 

stay  of  proceedings  to  be  now  granted  it  is  doubt- 
the  least,  whether  it  would  have  the  effect  to  re- 
\ight  in  the  office  pending  the  appeal.  Whether  it 
so  or  not,  it  is  quite  probable  that  it  would  de- 
den  of  his  character  of  county  treasurer  defa^to. 
night  happen  that  the  important  duties  above 
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enameratod  might  be  performed  by  him,  and  the  same  be 
absolutely  void  and  of  no  effect.  This  would  be  a  public 
disaster,  which  should  be  avoided  if  possible.  We  see  vuo 
way  to  avoid  it  except  by  allowing  Warden  to  retain  the 
office  until  the  appeal  shall  be  determined.  If  the  judgment 
is  adverse  to  him.  Knight  may  be  amply  indemnified  for  the 
temporary  loss  of  the  office. 

By  the  Court. —  The  motion  is  denied,  and  the  rule  to 
show  cause  discharged,  without  costs  to  either  party. 

The  following  statement  was  prepared  by  Mr.  Justice 
PiNNBY  in  connection  with  the  opinion  upon  the  merits : 

This  is  an  action  of  quo  warranto^  to  oust  the  respondent 
from  the  office  of  county  treasurer  of  Bayfield  county,  and 
for  a  judgment  declaring  and  adjudging  the  relator  en- 
titled thereto.  At  the  general  election  in  1890,  the  relator 
was  elected  county  treasurer  over  the  respondent,  who  then 
held  the  office  under  a  previous  election  for  a  full  term, 
then  about  to  expire.  The  complaint  alleges  in  substance, 
among  other  things,  that  on  the  24th  of  January,  1891,  and 
within  twenty  days  after  the  commencement  of  the  term 
for  which  he  was  elected,  the  relator  qualified  by  executing 
and  depositing  in  the  office  of  the  county  clerk  his  official 
bond  in  double  the  amount  of  the  taxes  levied  by  the  county 
board  at  their  last  annual  meeting,  to  wit,  in  the  sum  of 
$81,000,  with  good  and  sufficient  sureties,  executed,  wit- 
nessed, and  acknowledged  as  required  by  law,  and  that  he 
took  and  subscribed  the  proper  official  oath,  and  filed  it, 
duly  certified,  with  the  said  clerk ;  that  at  the  time  and 
prior  to  the  filing  of  the  bond  no  committee  of  at  least  two 
members,  with  the  chairman  of  the  county  board,  had  been 
appointed  to  approve  official  bonds,  and  the  board  was  not 
in  session ;  that  on  the  23d  of  January  he  presented  said 
bond  to  the  chairman  for  his  approval;  that  he  took  the 
bond,  examined  and  returned  it  to  the  relator,  and,  without 
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assigning  any  reason  therefor,  wilfully,  unjustly,  and  arbi- 
trarily refused  to  give  it  his  approval,  and  on  that  day  left 
the  county,  and  did  not  return  until  the  7th  of  February 
following,  when  he  remained  only  two  days,  but  without 
calling  any  meeting  of  the  board,  and  again  left  the  county, 
remainitig  absent  until  ^February  21st,  and  after  said  date 
he  had  not  called  any  such  meeting;  that  on  the  2()th  of 
January  relator  demanded  of  respondent,  then  in  posses- 
sion of  the  office,  that  he  deliver  it,  and  all  the  moneys, 
books,  etc.,  thereto  belonging,  to  him,  but  he  refused  and 
still  refuses  to  do  so,  on  the  ground  that  relator's  official 
bond  had  not  been  approved ;  that  the  delay  in  calling  the 
meeting  of  the  county  board  was  for  the  purpose  of  pre- 
venting the  relator  from  entering  upon  the  duties  of  his 
said  office. 

'  The  respondent  demurred  to  the  complaint,  and  the 
court  overruled  the  demurrer;  whereupon  he  answered, 
admitting  relator's  eligibility  and  election,  the  execution  of 
his  official  bond  with  sureties,  in  substance  as  alleged,  and 
the  deposit  of  the  same  by  the  relator  on  the  24th  of  Jan- 
uary with  the  county  clerk,  together  with  his  official  oath ; 
and  alleging  that  the  bond  had  never  been  approved  by  the 
county  board,  and  that  the  board  required  the  relator  to 
file  an  additional  bond,  which  he  failed  to  do,  for  which 
reason  the  board,  on  the  21st  of  April,  declared  said  office 
vacant.  The  answer  did  not  deny  that  the  bond  filed  by 
relator  was  sufficient. 

At  the  trial  it  appeared  that  the  county  board  consisted 
of  four  members ;  that  when  the  bond  was  presented  to  the 
chairman,  January  23d,  he  was  on  the  cars  on  his  way  to 
Madison,  and  he  said  he  would  not  approve  it  without  the 
board  was  in  session,  and  that  no  committee  had  been  ap^ 
pointed  to  examine  the  bond.  -The  record  of  the  county 
board  showed  such  to  be  the  fact.  The  bond  was  deposited 
with  the  county  clerk  the  next  morning.    Respondent  re- 
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fosed  to  turn  over  the  o£Bce  to  the  relator,  January  26th, 
for  the  reason  that  his  bond  had  not  been  approved.  The 
absence  of  the  chairman  from  the  county  from  January  23d 
to  February  7th,  and  from  February  9th  to  21st,  was  proved 
as  alleged.  A  meeting  of  the  board  was  called  for  and  held 
February  7th,  and  respondent's  counsel  offered  to  show  that 
a  committee  of  three,  then  appointed,  proceeded  to  inquire 
into  the  sufficiency  of  the  sureties  on  the  bond,  to  deter- 
mine whether  it  was  such  that  they  could  approve  it,  and 
that  they  satisfied  themselves  that  it  was  insufficient,  and 
reported  with  all  practicable  speed  to  the  board ;  but  the 
offer  was  rejected.  From  the  record  of  proceedings  of  the 
county  board  put  in  evidence,  it  appeared  that  at  the  meet- 
ing on  the  7th  of  February,  on  motion,  the  county  clerk 
was  sworn  and  examined  before  the  board,  and  he  testified 
that  he  notified  the  relator  of  his  election  "  within  two  or 
three  days  after  the  board  of  county  canvassers  met.  They 
met  a  day  or  two  after  the  liTovember  election.  I  think  it 
was  on  the  10th  of  November.  I  notified  him  by  mail." 
Thereupon  it  was  moved  and  carried  "  that  the  bond  of 
A.  M.  Warden  was  filed  according  to  law.''  On  the  17th 
day  of  March,  after  the  action  had  been  commenced,  a  spe- 
cial meeting  of  the  board  was  held,  and  the  matter  was 
postponed  until  March  28th,  and  on  the  last-named  day  the 
special  committee  recommended  that  the  relator's  bond  be 
approved  at  $58,000,  and  that  he  be  directed  to  file  a  sup- 
plemental bond  of  $23,000.  Another  meeting  was  held 
April  17th,  when  a  motion  for  extension  of  time  for  relator 
to  procure  his  additional  bond,  to  May  1st,  was  denied,  and 
the  county  clerk  was  called  upon,  and  he  testified  before 
the  board  that  the  relator  had  not  filed  such  additional 
bond ;  and  thereupon  an  adjournment  was  had  until  May 
21st,  on  which  day  an  additional  bond  in  the  sum  of  $23,000 
was  presented  and  rejected,  and  a  resolution  was  adopted 
declaring  the  office  of  county  treasurer  vacant  for  non- 
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complianoe  with  the  demand  for  an  additional  bond  of 
$23,000. 

At  the  close  of  the  testimony,  the  respondent  requested 
the  court  to  direct  a  verdict  in  his  favor,  which  the  court 
refused  to  do,  but  directed  a  verdict  in  favor  of  the  relator 
upon  which  judgment  of  ouster  and  establishing  the  right 
of  the  relator  was  entered,  and  from  which  the  respondent 
appealed. 

For  the  appellant  there  were  briefs  by  Lamoreux^  Oleason^ 
Shea  <&  Wright  J  and  oral  argument  by  W.  F,  Shea..  They 
contended,  inter  alia^  that  Knight  was  bound  by  law  to 
hold  the  office,  discharge  its  duties,  and  shoulder  its  re- 
sponsibilities, and  was  entitled  to  its  emoluments,  until 
Warden  was  qualified.  He  could  not  evade  this  respon- 
sibility even  by  resigning.  R  S.  sec.  962,  subd.  5.  The  law 
in  such  case  postpones  the  officer's  will  to  his  duty.  People 
ex  rel  I.  M.  R.  Co.  v.  Supervisors,  100  III.  332,  335-7; 
Badger  v.  XT.  S.  ex  rel.  BolleSy9S  U.  S.  599;  Jones  v.  Jefer- 
son,  66  Tex.  576 ;  State  ex  rel.  Epler  v.  Lexois,  10  Ohio  St. 
129;  Mechem,  Pub.  Off.  sees.  396-7,  399,  416.  The  courts 
cannot  dispense  with  the  approval  of  the  bond,  or  interpo- 
late exceptions  in  the  statute  requiring  such  approval. 
Even  if  the  statute  imposed  on  the  officer  an  impossible 
duty,  the  courts  cannot  hold  such  duty  performed.  Marsh 
V.  Clark  Co.  42  Wis.  518.  Nor  can  the  courts  control,  cor- 
rect, or  interfere  with  the  honest  exercise  of  discretionary 
power  vested  in  local  officers  or  boards.  JUoU  v.  Benokler, 
30  Wis.  585 ;  State  ex  rel.  Manitowoo  v.  County  Clerk,  59  id. 
15,  24;  Wharton  v.  School  Directors,  42  Pa.  St.  358,  364; 
Parker  v.  Portland,  64  Mich.  308.  The  relator's  remedy 
is  by  mandamus  to  compel  the  board  or  its  committee  to 
act.  The  object  of  the  writ  in  such  case  is  not  to  govern 
official  discretion,  but  to  compel  the  exercise  or  correct  the 
abuse  thereof.  This  remedy  commends  itself  to  reason 
and  to  justice.    It  places  the  responsibility  where  it  prop- 
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erly  belongs,  while  the  remedy  by  qiu>  warranto  shifts  the 
responsibility  upon  an  innocent  person,  as  is  illustrated  by 
this  case.  Not  the  least  of  the  wrongs  which  this  prpceed- 
ing  would  inflict  on  the  defendant  is  the  loss  of  all  the  sal- 
ary paid  him  since  the  filing  of  the  relator's  bond.  R  S. 
sec.  3473 ;  People  ex  rd.  &winbwrne  v.  NdUm^  101  N.  T.  539 ; 
People  ex  rel.  Benoit  v.  MiUer^  24  Mich.  458 ;  Douglas  v. 
StaU  ex  rel.  Wright;  31  Ind.  439 ;  Mechem,  Pub.  Oflf.  sec.  333. 
Moreover,  the  action  of  the  members  of  the  board  should 
not  be  condemned  without  giving  them  a  hearing.  JUan- 
damtcs  then,  not  qtu>  warrantOj  is  the  proper  remedy.  And 
such  are  the  authorities.  State  ex  rel.  James  ^.  Lynn^  81 
Neb.  770 ;  Sta;f.e  ex  rd.  Epler  v.  Lewis,  10  Ohio  St.  129 ;  Amr 
perse  v.  Kalamazoo,  59  Mich.  78 ;  Pa/rker  v,  Portland,  54  id. 
308 ;  State  «b  rel.  Mixer  v.  Supervisors,  26  id.  422 ;  Glencoe 
V.  People  ex  rd.  Owens,  78  111.  382 ;  In  re  Prickett,  20  N.  J. 
Law,  134;  14  Am.  &  Eng.  Ency.  of  Law,  168,  note  2;  Id. 
133,  note  3.  It  is  claimed  that  the  relator  had  twenty  days 
after  the  commencement  of  his  term  within  which  to  de- 
posit the  bond.  This  was  not  the  view  taken  of  the  statute 
when  it  first  came  before  this  court.  AU^y  Gen.  ex  rel. 
Spooner  v.  Elderhin,  5  Wis.  300.  A  different  construction, 
however,  having  been  placed  upon  the  statute  afterwards 
{State  ex  rd.  Ames  v.  SouthwicJc,  13  Wis.  365),  the  revisers 
amended  it  with  the  apparent  design  of  restoring  the  orig- 
inal interpretation. 

For  the  respondent  there  was  a  brief  by  Tomhins  cfe 
MerriU  and  J.  J.  Miles,  and  oral  argument  by  W.  M.  Tom- 
hins. They  cited  State  ex  rd.  Aclcerman  v.  Dahl,  66  Wis. 
510;  xSte^  ex  rd.  Willis  v.  Prince,  45  id.  610;  S.  &  B.  Ann. 
Stats,  sec.  702,  note. 

The  following  opinion  was  filed  April  12, 1892: 

PiNNEY,  J.  The  tenure  of  office  of  the  respondent,  as  the 
incumbent  of  the  office  of  county  treasurer  at  the  time  when 
the  relator  was  elected,  was  until  the  first  Monday  of  Jan- 
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uary  next  thereafter  (January  6,  1891),  and  until  his  suc- 
cessor should  be  qualified.    R.  S.  sec.  698. 

1.  The  relator  has  a  right  to  qualify  at  any  time  within 
twenty  days  after  the  commencement  of  the  term  for  which 
he  was  elected.  Sec.  701,  R.  S. ;  State  ex  rel.  Ames  v.  South- 
wick,  13  Wis.  365.  It  is  contended  that  the  relator  had 
official  notice  of  his  election  as  early  as  the  10th  of  Novem- 
ber, and  that  he  was  bound  to  qualify  within  twenty  days 
thereafter,  but  this  contention  is  predicated  solely  upon  the 
testimony  given  by  the  county  clerk,  not  in  court,  but  be- 
fore the  county  board,  and  written  down  on  its  record, 
which  was  offered  in  evidence  at  the  trial;  but  the  utter 
inadequacy  of  the  proof  is  obvious.  All  there  is  of  it  is 
the  naked  statement  that  the  relator  "was  notified  by 
mail."  To  what  post  office  the  official  notification  was 
sent,  and  whether  it  was  sent  to  the  proper  post  office  of 
the  relator,  we  are  left  wholly  to  conjecture,  for  the  proof 
furnishes  no  information.  It  is  not  necessary,  therefore, 
to  consider  whether  the  legislature,  by  the  revision  of  1878, 
changed,  or  intended  to  change  or  modify,  the  construction 
of  the  statute  adopted  in  State  ex  rel,  Ames  v.  Southwick, 
13  Wis.  365,  as  suggested  by  appellant's  counsel  at  the  argu- 
ment. 

"  The  word  *  qualified,'  when  applied  to  any  person  elected 
or  appointed  to  office,  shall  mean  the  performance  by  such 
person  of  those  things  which  are  required  by  law  to  he  per- 
formed hy  him  previous  to  his  entering  upon  the  duties  of 
his  office."  R.  S.  sec.  4971,  subd.  15.  The  vital  question  is 
whether  the  relator  qualified,  within  the  meaning  of  the 
statute,  so  as  to  put  an  end  to  the  respondent's  precarious 
tenure  of  the  office,  before  bringing  this  action  to  oust  him 
and  establish  his  own  right.  It  is  in  the  main  a  question 
of  statutory  construction,  and  upon  which  cases  decided 
elsewhere  furnish  no  satisfactory  or  reliable  guide.  The 
duty  of  the  officer  elect  is  prescribed  in  the  statute  (sec.  701, 
R.  S.):  "Every  county  officer  named  in  this  chapter  shall, 
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before  entering  upon  the  duties  of  his  office,  and  within 
twenty  days  after  receiving  official  notice  of  his  election  or 
appointment,  or,  if  not  notified,  within  twenty  days  after 
the  commencement  of  the  term  for  which  he  was  elected 
or  appointed,  execute  and  deposit  his  official  hond^  if  any 
be  required,  as  prescribed  by  law ;  and  every  such  officer 
shall  also,  within  the  same  time,  take  and  subscribe  the 
oath  of  office  prescribed  by  the  constitution,  and  deposit 
the  same  wii^h  his  official  bond,  to  be  filed  and  preserved 
therewith.'*  Official  bonds  of  county  officers  are  required 
to  be  executed  to  the  proper  county  by  its  corporate  name, 
"  a/ndy  after  approval  thereof  shall  be  recorded,  at  the  cost 
of  the  officer,  in  the  office  of  the  register  of  deeds  of  his 
county,  and  shall  then  be  filed  with  the  county  clerk ;  .  .  . 
and  every  such  bond,  and  the  sufficiency  of  the  sureties 
thereto,  shall  be  approved  by  the  chairman  of  the  county 
board  and  a  committee  of  not  less  than  two  additional 
members  of  the  board,  who  shall  report  their  action  to  the 
board.''    E.  S.  sec.  702. 

Beyond  all  cavil  or  room  for  question,  the  approval  of 
the  diairman  of  the  county  board  and  a  committee  of  not 
less  than  two  additional  members  would  suffice,  even  upon 
the  strictest  view,  to  complete  the  bond,  so  that  it  might 
be  recorded  and  filed,  and  admit  the  officer  elect  to  his  of- 
fice. These  provisions  devolve  upon  the  officer  elect  and 
the  county  board  mutual  and  reciprocal  duties  of  a  very 
important  character,  in  order  that  the  officer  elect  may  en- 
ter upon  his  official  duties  as  the  successor  of  the  then  in- 
cumbent, and  that  proper  effect  may  be  given  to  the  duly 
expressed  popular  wilL  The  law  requires  of  the  county 
board  that  it  shall  take  the  statutory  precaution  that  the 
transfer  of  public  authority  and  trust  may  be  made  in 
a  regular  ana  orderly  manner,  and  without  risk  or  detri- 
ment to  public  interest.  Instead  of  doing  this,  we  find  that 
in  this  case  no  steps  whatever  were  taken  in  this  direction. 
Vol.  82—11 
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but  the  county  board,  whether  ignorantly,  negligently,  or 
perversely  it  matters  not,  practically  abdicated  their  func- 
tions in  this  respect,  and  left  the  matter  of  taking  and  ap- 
proving the  bonds  of  county  officers  to  take  whatever  course 
it  might.  We  find  from  the  evidence  that,  although  every 
member  of  the  county  board  lived  along  the  main  line  of 
railway  communication  with  Bayfield,  and  within  an  hour's 
ride  of  the  county  seat,  and  although  the  chairman  and 
official  head  of  the  body  had  due  notice  of  the.  exigency  re- 
quiring immediate  action  within  the  three  remaining  days 
within  which  the  relator  could  qualify,  instead  of  calling  a 
meeting  of  the  four  members  composing  the  board,  he 
chose  to  leave  the  county  and  to  remain  absent  until  the 
7th  of  the  following  month.  Probably,  if  the  four  mem- 
bers of  the  board  had  voluntarily  assembled  and  approved 
of  the  bond,  no  question  would  have  been  made  of  its  suf- 
ficiency. Neither  the  county  board,  representing  pro  hoc 
vice  the  interests  of  the  public,  nor  the  respondent,  can  now 
be  heard  to  urge  a  want  of  approval  of  the  relator's  bond 
occurring  under  circumstances  establishing,  presumptively 
at  least,  neglect  of  official  duty  on  the  part  of  the  county 
board.  It  was  their  official  duty  to  attend  to  the  matter  of 
the  approval  of  the  bond,  and  the  relator  was  not  bound 
to  coerce  the  performance  of  that  duty  by  legal  process,  at 
the  peril  of  losing  his  rights.  He  could  not  convene  a 
meeting  of  the  board ;  he  could  not  stay  the  course  of  the 
departing  chairman;  and  it  is  clear  that  he  performed  on 
his  part  every  essential  act  to  invest  him  with  his  official 
functions  as  county  treasurer  de  jure^  and  to  terminate 
the  official  tenure  of  the  respondent.  He  deposited  with 
the  county  clerk  his  official  bond  and  oath  on  the  24th  of 
January,  while  there  were  yet  two  entire  days  within  which 
the  board  could  have  assembled  and  taken  action.  There 
is  no  ground  for  urging  that  the  bond  was  not  sufficient  in 
fact.    The  answer  makes  no  such  issue,  and  the  determina- 
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tion  of  the  board  made  after  the  time  for  the  relator  ta 
qualify  had  expired  and  after  suit,  as  will  be  seen  hereafter, 
is  entitled  to  no  weight  as  evidence  in  that  respect. 

We  think  it  is  plain  that  the  relator  performed  in  due 
season  "  those  things  which  were  required  by  law  to  be  per- 
formed by  him  previous  to  his  entering  upon  the  duties  of 
his  office,"  and  that  he  executed  and  deposited  in  due  sea- 
son his  official  bond  as  required  by  law ;  that  his  rights,  and 
those  of  the  public  interested  in  his  succession  to  the  trust 
to  which  he  had  been  chosen,  are  not  to  be  thwarted  or  de- 
feated by  reason  of  the  indifference,  negligence,  or  perver- 
sity of  those  whose  duty  it  was  to  act  promptly  and  approve 
the  bond.  He  has  certainly  done  all  within  his  power.  The 
true  purpose  and  intent  of  the  law,  and  public  policy  as  well^ 
require  that  the  choice  of  the  people  at  popular  elections 
shall  not  be  defeated  by  those  whose  duty  it  is  to  render  a 
prompt  and  ready  performance  of  the  duties  imposed^  on 
them  in  the  transfer  of  public  trusts  and  duties.  The  law 
does  not  require  impossibilities,  and  we  think  that  at  the  end 
of  the  twenty  days  the- relator's  bond,  in  judgment  of  law, 
was  approved,  and  he  had  a  right  to  enter  upon  the  duties 
of  the  office  to  which  he  had  been  elected.  He  became  then 
dejuTeWi^  county  treasurer,  while  the  respondent  remained, 
by  reason  of  his  usurpation  under  color  of  ri^t,  treasurer 
defacto. 

We  cannot  agree  to  the  contention  of  appellant's  counsel 
that  the  only  remedy  for  the  relator  and  for  the  public  was 
by  mamdamus  to.  compel  the  county  board  to  assemble  and 
act  upon  the  bond, —  for  committee  they  had  none, —  a 
remedy  which  he  shows  is  of  little  or  no  value,  for  the  rea- 
son that  the  duty  required  calls  for  the  exercise  of  judg- 
ment and  discretion,  which  cannot  be  controlled  by  the 
courts.  Our  conclusion  is  that  there  was  no  occasion  for 
a  proceeding  by  mamdamvs^  a  process  that  would  be  Mkeljf 
to  last  through  the  greater  part  of  the  relator's  entire  termiv 
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and  then  to  be  followed,  if  successful,  perhaps  by  quo  war- 
rantOy  lasting,  in  all  probability,  beyond  the  remainder  of 
it.  All  that  would  remain  for  a  lawfully  elected  treasurer 
at  the  end  of  these  suits  would  be  still  another  action  to  re- 
cover the  profits  and  emoluments  of  the  office,  of  the  right 
to  hold  which  he  had  been  wholly  deprived. 

It  is  argued  by  counsel  for  appellant  that  under  this  view 
of  the  law  public  interests  may  be  imperiled  and  suffer,  in 
cases  like  the  present,  by  officers  elect  becoming  invested 
vrith  official  functions  upon  depositing  insufficient  bonds ; 
but  the  answer  to  this  suggestion  is  that  this  may  occur  in 
a  variety  of  cases  where  public  officers,  having  important 
duties,  wholly  neglect  or  refuse  to  perform  them,  and  the 
real  responsibility  for  the  loss  or  injury  which  may  occur 
in  such  a  case  as  this  is  justly  chargeable  to  public  officials 
whose  inattention,  negligence  of  duty,  or  perversity  of 
conduct  has  exposed  public  rights  and  interests  to  detri- 
ment or  loss.  The  case  of  State  ex  rel.  Ackerman  v.  DaJdj 
65  Wis.  610-521,  is  really  decisive  of  the  main  question.  It 
was  there  held  that  the  wilful  and  unjust  refusal  of  the  of- 
ficer required  to  approve  the  official  bond  of  a  person  elected 
or  appointed  to  an  office  to  give  it  his  approval  cannot  de- 
prive such  person  of  his  office  or  create  a  vacancy  therein. 
There  is  no  difference  in  principle-  between  that  case  and 
the  present. 

2.  The  county  board  arrived,  it  seems,  at  the  same  con- 
clusion at  its  meeting  February  7th,  when  it  was  moved 
and  carried  that  the  relator's  bond  had  been  properly  filed, 
and  a  committee  was  appointed  to  investigate  the  subject 
of  its  sufficiency,  resulting  in  a  resolution  accepting  the 
bond  for  $58,000,  and  calling  upon  the  relator  to  give  a 
supplemental  or  additional  bond  for  $23,000,  which  he  failed 
to  do  within  the  period  of  twenty  days  named,  and  there- 
upon the  county  board  declared  the  office  of  county  treas- 
urer vacant.    It  is  now  insisted  that  the  relator  forfeited  or 
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lost  all  his  rights  by  reason  of  such  failure.  The  provision 
of  sec.  702,  R.  S.,  that  "  whenever  the  county  board  shall 
deem  any  such  bond  insufficient  they  may,  by  resolution, 
require  an  additional  bond,  in  such  sum  as  they  shall  di- 
rect, ...  to  be  executed,  approved,  and  recorded  in 
like  manner,  and  filed  within  twenty  days  after  notice 
thereof,"  must  be  taken  and  considered  in  connection  with 
subd.  8,  sec.  962,  in  respect  to  what  will  cause  a  vacancy  in 
the  office,  which  is  "the  neglect  or  refusal  of  any  officer  in 
Cfffice  to  execute  and  file  an  additional  bond,  when  lawfully 
required,  in  the  manner  prescribed  by  law.''  These  pro- 
visions refer  only  to  officers  who  are  actually  in  jpossssHon 
of  their  offices,  having  in  their  custody  the  property,  money, 
books,  etc.,  belonging  thereto.  There  is  no  reason  for  any 
snch  requirement  as  to  one  who  is  or  claims  to  be  an  officer 
dejure  only,  and  is  kept  out  of  possession  by  one  who  is 
merely  an  officer  de facto.  The  first  provision  imposes  the 
duty,  and  the  second  declares  the  consequence  of  a  neglect 
to  perform  it.  The  words  "  in  office "  cannot  be  rejected. 
They  must  be  given  some  appropriate  and  reasonable  eflfect. 
The  provision  cannot  have  any  sensible  or  reasonable  appli- 
cation to  one  in  fact  out  of  office,  but  has  a  necessary  and 
important  signification  as  applied  to  one  already  in  posses^ 
sion.  The  relator  did  not  obtain  possession  of  his  officie 
until  several  months  after  the  county  board  declared  the 
office  vacant. 

These  conclusions  dispose  of  all  the  material  points  urged 
for  a  reversal  We  are  of  the  opinion  that  the  judgment  of 
the  circuit  court  is  correct,  and  that  it  should  be  affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Bad  Biysb  Lumbsbikg  &  Impbovbmbnt  Company,  Bespond- 
ent,  vs.  Kaisbb,  Appellant. 

March  96 -- April  Xf,  189». 

Oral  agreement  to  convey  land:  Conditions:  Sale  of  intoacicating  liqu/ore: 

Injunction, 

Plaintiff,  being  the  owner  of  a  saw-mill,  put  defendant  in  possession 
of  certain  lots  in  the  vicinity  of  its  said  mill  and  the  resid^ioee  of 
its  employees,  under  an  oral  agreement  to  give  him  such  lots  if  he 
would  erect  a  boarding  house  thereon ;  and  defendant  erected  such 
boarding  house  accordingly.  A  further  condition  of  the  gift  was 
that  defendant  should  not  keep  or  sell  intoxicating  liquors  on  the 
premises,  but  there  was  no  express  agreement  that  a  condition  to 
that  effect  should  be  inserted  in  the  conveyanoa  Held^  that  the 
conveyance  should  contain  such  condition,  and  that  defendant 
would  be  enjoined  from  keeping  or  selling  intoxicating  liquors  on 
the  premises  until  he  should  accept  such  a  conveyanca 

APPEAL  from  the  Circuit  Court  iov  Ashland  County. 

In  1884  the  plaintiflf  corporation  owned  a  town  site 
oalled  "  Bad  River,"  in  Ashland  county,  and  was  operating 
a  saw-mill  thereon.  The  settlers  in  Bad  River  were  mostly 
employees  of  the  company.  In  that  year  the  company,  by 
one  Knab,  its  general  manager,  agreed  to  donate  to  the 
defendant  certain  lots  in  such  plat,  on  condition  that  he 
erect  a  boarding  house  thereon.  The  lots  were  to  be  con- 
veyed to  him  when  the  building  should  be  erected  and  the 
plat  recorded.  He  erected  such  building  pursuant  to  the 
agreement,  and  the  plat  was  afterwards  recorded.  The 
plaintiff  claims  that  there  was  an  oral  understanding  and 
agreement  between  it  and  the  defendant  that  the  latter 
should  not  sell  or  keep  intoxicating  liquors  on  said  lots, 
and  that  the  conveyance  thereof,  when  executed,  should 
contain  a  condition  to  that  effect. 

In  1889  the  defendant  commenced  altering  his  building, 
vrith  the  avowed  purpose  of  opening  a  saloon  thereon  for 
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the  sale  of  intoxicating  liquors.  The  plaintiff  company 
thereupon  tendered  to  him  a  deed  of  such  lots,  executed  by 
it,  for  his  execution  and  acceptance.  It  contained  a  condition 
subsequent  against  selling  or  keeping  intoxicating  liquors 
on  the  lots,  with  a'forfeiture  clause  for  condition  broken. 
The  defendant  refused  to  accept  the  deed.  Thereupon  the 
plaintiff  brought  this  action.  It  sets  forth  in  its  complaint 
the  facts,  and  alleges  the  agreement  as  above  stated.  The 
defendant,  by  his  answer  thereto,  denies  the  agreement, 
and  admits  that  he  is  about  to  do  the  acts  charged. 

After  trial  of  the  action  the  court  filed  findings  of  fact, 
to  the  effect  that  the  agreement  stated  in  the  complaint 
was  made  by  the  parties.  Judgment  for  the  plaintiff  was 
duly  entered,  requiring  it  to  execute  a  conveyance  of  the 
lots  to  defendant,  containing  the  aforesaid  condition  subse- 
quent, for  his  acceptance,  and  enjoining  him  from  keeping 
or  selling  intoxicating  liquors  on  the  lots  until  he  accept 
such  conveyance.     Defendant  appeals  from  the  judgment. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Dockery  &  Eingston, 

For  the  respondent  there  was  a  brief  by  LamoreitXy  Olea- 
son,  Shea  <&  Wright^  and  oral  argument  by  E.  F.  Oledson, 

Lton,  C.  J.  The  testimony  is  practically  undisputed 
that  one  of  the  conditions  of  the  donation  of  the  lots  in 
question  to  defendant  was  that  he  should  not  keep  or  sell 
intoxicating  liquors  thereon.  This  is  fairly  deducible  from 
the  testimony  of  both  Knab  and  the  defendant,  who  nego- 
tiated the  agreement,  and  there  is  really  no  testimony  to 
the  contrary.  Besides,  it  appears  to  have  been  the  settled 
policy  of  the  plaintiff  company  to  prevent,  as  far  as  possible, 
the  sale  of  intoxicating  liquors  in  the  vicinity  of  its  mill 
and  the  residences  of  its  employees.  This  most  wise  pol- 
icy it  attempted  to  carry  out  by  inserting  in  all  convey- 
ances of  lots  in  Bad  River,  executed  by  it,  conditions  sub- 
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sequent  against  the  sale  of  intoxicating  liquors  on  the  lots 
conveyed. 

There  is  no  proof  of  an  express  agreement  that  such 
condition  should  be  inserted  in  the  conveyance  to  the  de- 
fendant. Nothing  was  said  on  the  subject  between  Knab 
and  the  defendant.  We  think,  however,  that  the  condition 
in  such  conveyance  is  essential  to  the  full  execution  of  the 
parol  agreement,  on  the  faith  of  which  the  company  put 
defendant  in  possession  of  the  lots  and  agreed  to  donate 
and  convey  the  same  to  him.  It  would  be  absurd  to  hold 
that  the  agreement  ceased  to  be  operative  as  soon  as  the 
parol  executory  agreement  became  merged  in  the  convey- 
ance, which  might  have  occurred  in  a  few  months,  or  even 
weeks,  after  the  agreement  was  made.  This  would  defeat 
the  manifest  and  most  praiseworthy  purpose  of  the  agree- 
ment. We  conclude,  therefore,  that  the  court  did  not  err 
in  holding  that  the  conveyance  of  the  lots  to  be  executed 
by  the  company  to  the  defendant  should  contain  the  con- 
dition subsequent  above  mentioned.  It  is  also  entirely 
clear  that  the  defendant  should  be  enjoined  from  keeping 
or  selling  intoxicating  liquors  upon  the  lots  in  question  until 
he  accepts  a  conveyance  containing  such  condition. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


YosBUBGH,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  26  —  April  If,  189». 

Assault  with  intent  to  do  great  bodily  harm:  Felony:  Sentence, 

An  assault  with  intent  to  do  great  bodily  harm  is  not  ''an  assault  with 
intent  to  commit  any  felony,"  within  the  meaning  of  sec.  4696,  R  S» ; 
and  where  a  defendant  charged  with  an  assault  with  intent  to  do 
great  bodily  harm  is  found  not  guilty  of  such  intent,  but  guilty  of 
the  assault,  he  cannot  be  sentenced  under  said  sec.  4696,  but  should 
be  sentenced  as  for  a  simple  assault  only,  under  sea  4898. 
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ERROR  to  the  Circuit  Court  for  Dane  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Smith  c6 
BtteU  and  R.  M.  La  FoUette^  and  oral  argument  by  G.  E. 
JSiceU. 

The  Attorney  Oeneral^  for  the  defendant  in  error. 

Oktow,  J.  The  plaintiff  in  error  was  tried  on  an  infor- 
mation charging  him  with  having  committed  upon  the  body 
of  one  J.  G.  Mawney  an  assault  with  intent  to  do  him  great 
bodily  harm,  and  was  found  by  the  jury  "  not  guilty  of  an 
intent  to  do  great  bodily  harm,"  but "  guilty  of  the  assault ; " 
whereupon  the  court  sentenced  him  to  be  punished  by  con- 
finement in  the  county  jail  of  Dane  county  for  the  term  of 
one  year,  under  and  by  virtue  of  sec.  4696,  R  8.  That  sec- 
tion reads  as  follows :  "  In  all  cases  of  indictment  or  infor- 
mation in  the  circuit  court  for  assault  with  intent  to  commit 
any  felony,  it  may  be  lawful  for  the  jury,  in  case  they  do 
not  find  the  felonious  intent  charged,  to  convict  of  the  as- 
sault ;  and  the  court  shall  have  power  to  sentence  the  per- 
son so  convicted  to  be  punished  by  imprisonment  in  the 
county  jail  for  a  term  not  exceeding  one  year,  or  by  fine 
not  exceeding  $500."  The  only  question  in  this  case  brought 
to  our  attention  is  whether  the  plaintiff  in  error  was  prop- 
erly sentenced  for  one  year  in  the  county  jail  under  the 
above  section;  or  should  he  have  been  sentenced  to  impris- 
onment in  the  county  jail  not  more  than  three  months,  or 
by  fine  not  exceeding  $100,  under  seo.  4398,  R.  S.,  as  for  a 
simple  assault? 

The  statute  under  which  the  plaintiff  in  error  was  tried 
(sec.  4377,  R  S.)  reads  as  follows:  "Any  person  who  shall 
assault  another  with  intent  to  do  great  bodily  harm  shall 
be  punished  by  imprisonment  in  the  state  prison  not  more 
than  three  years,  nor  less  than  one  year,  or  in  the  county 
jail  not  more  than  one  year,  or  by  fine  not  exceeding  five 
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hundred  dollars,  nor  less  than  one  hundred  dollars."  It  will 
be  observed  that  the  intent  to  do  great  bodily  harm  consti- 
tutes a  felony  in  itself,  as  defined  in  sec.  4637,  R  S.,  which 
provides  that  "  the  term  '  felony,'  when  used  in  any  statute, 
shall  be  construed  to  mean  any  offense  for  which  the  of- 
fender, on  conviction,  shall  be  liable  by  law  to  be  punished 
by  imprisonment  in  the  state  prison."  There  is  no  other 
felony  referred  to  in  defining  the  oflfense,  except  the  intent 
to  do  this  particular  act.  All  the  other  oflFenses  of  intent 
to  commit  murder,  robbery,  or  rape,  or  other  felony  are 
both  felonies  in  themselves,  the  same  as  this  offense;  but 
there  is  something  more,  and  that  is  the  act  which  is  the 
object  of  the  intent  is  a  felony,  and  a  felony  at  common 
law  as  well  as  by  the  above  statute.  There  can  be  no  doubt 
but  that  the  above  sec.  4696,  E.  S.,  refers  to  this  class  of 
offenses  in  the  language,  *'  with  intent  to  commit  any  fel- 
ony," and  refers  to  no  other  offenses,  although  they  may  be 
felonies  in  themselves  under  the  statute,  like  this  one.  This 
crime  is  an  intent  to  commit  an  act  that  is  not,  and  is  less 
than,  a  felony.  It  is  suflBicient  that  it  is  not  an  intent  to 
commit  a  felony,  in  the  language  of  the  statute.  It  neither 
comes  within  the  language  or  intent  of  the  statute.  An 
assault  with  intent  to  do  this  act,  which  act  in  itself  is  not 
even  an  offense  other  than  an  assault  and  battery,  is  of  much 
lower  grade  than  an  assault  with  intent  to  commit  a  felony; 
and  the  assault  itself,  without  the  intent,  is  correspondingly 
of  lower  grade  than  the  assault  simply  without  the  intent 
to  commit  a  felony;  ti  least  so  the  legislature  regarded  it, 
or  they  would  have  made  "  great  bodily  harm  "  a  felony 
by  making  it  a  separate  offense  from  an  assault  and  battery, 
and  punishing  it  by  imprisonment  in  the  state  prison.  An 
assault  and  great  bodily  harm,  without  the  intent,  is  no 
higher  offense  than  a  very  flagrant  assault  and  battery, 
which  is  punished  "  by  imprisonment  in  the  county  jail  not 
more  than  six  months  nor  less  than  ten  days,  or  by  fine  not 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1892.  171 

Vosburgh  v&  The  Stata 

exceeding  one  hundred  dollars  nor  less  than  one  dollar,  or 
by  both  -such  fine  and  imprisonment,  in  the  discretion  oi 
the  court."  Sec.  4388,  R  S.  Such  "great  bodily  harm" 
mast  be  less  than  mayhem  with  intent  to  cut  and  disfigure, 
•for  that  is  a  higher  and  separate  offense,  and  a  felony  at 
common  law  as  well  as  by  statute.  Sec.  4372,  R  S.  It 
may  at  first  appear  inconsistent  to  make  an  assault  with 
intent  to  do  great  bodily  harm  a  higher  offense  than  doing 
great  bodily  harm.  But  not  so.  Doing  great  bodily  harm, 
in  a  rude,  insolent,  or  angry  manner  simply,  is  a  less  of- 
fense than  doing  so  with  intent  to  do  it,  or  than  an  assault 
with  mtent  to  do  it.  The  intent,  therefore,  ought  to  be 
punished  more  than  the  act  without  the  intent.  The  stat- 
ute is  right  as  it  is.  The  doing  of  great  bodily  harm  with- 
out the  intent  to  do  it  is  a  flagrant  assault  and  battery,  and 
punished  as  such.  An  assault  with  intent  to  do  great  bodily 
harm  is  a  much  higher  offense,  and  is  punished  by  impris- 
onment in  the  state  prison  not  more  than  three  years; 
and  an  assault  without  the  intent  is  a  simple  assault,  and 
should  be  punished  as  such,  by  imprisonment  of  not  more 
than  three  months  in  the  county  jail.  This  not  being  a 
case  of  information  in  the  circuit  court  for  assault  with 
intent  to  commit  a  felony,  the  assault  without  the  intent 
ought  not  to  have  been  punished  by  imprisonment  in  the 
county  jail  for  the  term  of  one  year,  but  the  imprisonment 
should  have  been  not  more  than  three  months.  I  think  I 
understand  this  myself,  but  perhaps  I  have  not  made  it 
clear  to  others. 

It  appears  that  the  plaintiff  in  error  was  sentenced  on 
the  7th  day  of  December,  1891,  and  that  he  has  already 
suffered  imprisonment  in  the  county  jail  exceeding  three 
months,  which  is  the  longest  term  of  imprisonment  for  a 
simple  assault.    He  ought,  therefore,  to  be  discharged. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  sentence 
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the  defendant  under  sec.  4398,  E.  S.,  nunc  pro  tunCj  and  to 
discharge  the  defendant  from  further  imprisonment.  The 
sheriff  of  Dane  county,  "Wisconsin,  is  hereby  ordered  and 
directed  to  produce  the  said  defendant  now  in  his  cbstody 
in  the  county  jail  of  said  county,  and  have  him  before  the 
circuit  court  of  said  county  for  such  sentence,  and  to  be 
discharged  from  further  imprisonment  in  said  jail  on  the 
sentence  in  this  case. 


EioHABDSy  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

February  8 —May  S,  189ii. 

Criminal  Law  and  Peactioe  :  Mubdbb.  (i,  S)  Preliminary  examina- 
tion: Waiver  of  illegality:  Pleading  to  the  merits:  Complaint  by 
wife  of  aceused,  (S)  Assistance  to  district  attorney,  (^  S)  Admis- 
sioTU  by  acquiescence,  (6,  7)  Dying  declarations:  Inconsistency. 
(S)  Impeachment  of  witness,  (9, 10)  Improper  remarks  by  counsel 
to  jury,    {11)  Self-defense:  Instructions  to  jury, 

1.  The  failure  or  omission  of  a  legal  preUminary  examination  is  waiyed 
by  the  defendant  pleading  to  the  merits  before  offering  to  plead 
such  failure  or  omission  in  abatement  (sec.  4654,  R  Si) ;  and  his  ap- 
plication, after  such  waiver,  for  leave  to  withdraw  his  plea  in  bar 
and  interpose  such  plea  in  abatement,  is  addressed  to  the  discretion 
of  the  trial  courts  and  the  denial  of  such  leave  cannot  be  held  error 
unless  there  was  a  clear  abuse  of  discretion.  In  this  case,  consider- 
ing that  such  application  was  delayed  until  the  cause  was  called 
for  trial,  and  that  a  judgment  for  defendant  on  such  dilatory  plea 
would,  presumably,  not  have  prevented  another  prosecution  for  the 
same  crime,  tlie  denial  of  the  application  is  heid  not  an  abuse  of 
discretion. 

['i.  Whether,  where  the  complaint  was  made  by  the  wife  of  the  ac- 
cused, his  arrest  and  examination  are  for  that  reason  null  and 
void,  not  determined.] 

&  Under  sec  4504,  Sw  &  B.  Ann.  Stats.,  the  partner  of  the  district  at- 
torney may  assist  in  the  prosecution  of  a  case,  although  the  trial 
court  has  also  appointed  other  assistant  counsel,  under  sec.  753a. 
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4  Inculpatory  statements,  made  in  the  presence  and  hearing  of  one 
accused  of  crime,  which  he,  having  opportunity  to  do  so,  does 
not  deny,  and  the  truth  or  falsity  of  which  is  within  his  personal 
knowledge,  are  admissions  of  the  accused  by  acquiescence^  and  as 
such  admissible  in  evidence^  although  such  statements  were  made 
by  a  person  not  competent  to  testify  in  the  case. 

tk  Such  statements,  in  this  case,  were  made  by  the  wife  of  the  accused 
while  he  was  in  the  room  with  others  who  heard  tiicm.  He  was 
in  possession  of  his  faculties,  awake,  and  could  hear.  Eyidence  of 
such  statements  was  objected  to  only  on  the  ground  that  the  wife 
was  not  a  competent  witness,  and  there  was  no  suggestion  that  it 
should  be  rejected  because  the  accused  did  not  hear  such  state- 
ments. Held,  that  the  evidence  was  properly  admitted,  although 
the  accused  testified  that  he  did  not  hear  the  statements. 

a.  The  person  of  whose  murder  the  defendant  was  accused  was  stabbed 
on  Friday  night  and  died  on  the  following  Monday.  On  Sunday 
and  again  on  Monday  he  made  a  statement  charging  defendant 
with  the  stabbing.  When  these  statements  were  made  he  was  in 
extremis  and  knew  he  must  die  in  a  short  time.  Held,  that  they 
were  admissible  in  evidence'as  dying  declarations. 

7.  A  conflict  or  inconsistency  in  dying  declarations,  otherwise  admis- 
sible, goes  only  to  their  credibility. 

-SL  A  witness  for  the  prosecution  was  asked,  on  cross-examination,  as  to 
a  matter  in  no  way  relating  to  his  testimony  in  chief,  and  was  after- 
wards called  as  a  witness  for  the  defense  and  further  examined  as 
to  such  matter.  Held,  that  as  to  such  matter  the  defense  had  made 
him  its  own  witness,  and  could  not  impeach  his  testimony  by  evi- 
dence that  he  had  made  different  statements  out  of  court 

^  Exceptions  based  upon  certain  remarks  by  counsel  to  the  jury  are 
held  not  to  be  well  taken  where,  in  each  instance,  upon  objection 
being  made,  the  trial  court  promptly  ruled  that  the  remarks  were 
improper,  and  the  counsel  at  once  desisted  therefrom. 
IOl  There  was  no  error  in  allowing  counsel  for  the  prosecution  to  invite 
the  jury  to  examine  the  overcoat  of  the  accused,  which  had  been 
exhibited  in  their  presence  during  the  trial,  to  see  if  they  could 
find  blood-stains  upon  it,  the  purpose  being  to  refute  the  theory  of 
the  defense  that  certain  cuts  in  the  coat  were  made  by  the  deceased 
with  a  knife,  and  that  the  accused  was  cut  with  the  knife,  and  acted 
in  self-defense  in  what  he  did. 
11.  The  court  charged  the  jury  on  the  subject  of  self-defense  substan- 
tially in  the  language  of  sea  4866,  R.  S.,  and  then  said :  *'  But  the 
taking  of  hiunan  life  .  .  .  canqot  be  justified  by  some  slight 
appearance  of  danger.    Nothing  short  of  actual,  pressing  necessity 
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will  Justify  the  taking  of  human  life  in  self-defense.  The  danger 
which  will  justify  such  killing  must  be  actual,  present^  urgent^  to 
the  appr^ension  of  the  defendant;  and  if  the  defendant  was  in 
fault  in  creating  the  situation  of  danger,  his  right  of  self-defense 
does  not  arise  until  he  shall  have  done  his  utmost  to  avoid  the  ne- 
cessity of  killing  his  assailant  .  .  .  Having  done  that,  and  fail- 
ing, he  may  defend  himself,  even  to  the  killing  of  his  assailant,  if 
that  shall  reasonably  seem  to  him  to  be  reasonably  necessary ;  and 
he  may  act  up<m  reasonable  apprehension  of  imminent  danger.'' 
Held,  that  this  charge,  taken  as  a  whole^  was  correct  and  not  mis- 
leading, although  the  sentence  italicised,  had  it  stood  alon^  would 
have  been  erroneous. 


ERROE  to  the  Circuit  Court  for  Vernon  County. 

An  information  in  due  form  was  filed  in  the  circuit  court 
for  Monroe  county  by  the  district  attorney  of  that  county, 
charging  that  on  February  9, 1889,  at  said  county,  John  T. 
Richards  did  feloniously  kill  and  murder  one  John  G. 
Mooney  by  stabbing  him  with  a  knife,  with  a  premeditated 
design  by  Richards  to  effect  Mooney's  death.  The  place 
of  trial  was  changed  to  Vernon  county.  The  accused  was 
tried  on  the  information  in  the  circuit  court  for  Vernon 
county,  in  October  1890,  and  convicted  of  murder  in  the 
first  degree,  as  charged  in  the  information.  The  court  de- 
nied a  motion  for  a  new  trial,  and  sentenced  the  accused  to 
imprisonment  in  the  state  prison  for  life.  He  has  sued  out 
a  writ  of  error  from  this  court  to  obtain  a  review  and  re- 
versal of  the  judgment. 

The  case  is  further  stated  in  the  opinion,  in  connection 
with  the  statement  and  discussion  of  the  several  errors  as- 
signed by  the  plaintiff  in  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  Morroio 
i&  Masters  and  Bleekman  cfe  Bloomingdale^  and  oral  argu- 
ment by  A.  jE!  Bleekman  and  «/".  M.  Morrow.  They  con- 
tended, inter  alia^  that  the  incompetency  of  a  wife  to  give 
testimony  against  her  husband  extends  to  the  making  of 
a  complaint  charging  him  with  an  offense.     Thomas  i\ 
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StaU,  14  Tex.  App.  70;  5  Crim.  L.  Mag.  733;  People  v. 
Sebring,  66  Mich.  705 ;  Gomm.  ex  rd,  Boyd  v.  The  Jailer , 
1  Grant  Cas.  218;  14  Crim.  L.  Mag.  13.  While  the  plaint- 
iff in  error  might  have  waived  an  examination,  he  could 
not  waive  this  salutary  rule  which  the  law  interposes 
in  his  behalf.  The  rule  is  so  inviolable  that  no  consent 
will  authorize  the  breach  of  it.  2  Kent's  Comm.  178 ;  3 
Orim,  L.  Mag.  155-158.  It  was  error  to  admit  testimony 
of  the  statements  of  plaintiff  in  error's  wife,  claimed  to 
have  been  made  in  his  presence.  Comm.  v.  Senney,  12 
Met.  235;  Comm.  v.  Sarvey,  1  Gray,  487;  Comm.  v.  Gala- 
van^d  id.  271;  Comm.  v.  Brailey^  134  Mass.  527;  La/ner- 
gan  v.  People,  39  N.  T.  39;  VaU  v.  Strong,  10  Vt.  457; 
Gale  V.  Lincoln,  11  id.  152 ;  Mattocks  v.  Lyman  <&  Cole,  16 
id,  113;  7  Am.  &  Eng.  Ency.  of  Law,  55;  9  id.  339;  1 
Greenl.  Ev.  (14th  ed.),  sec.  258,  note  a,  and  sec.  199. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  J.  M.  Clancey,  Assistant  Attorney  Gen- 
eral, and  a  separate  brief  signed  hj  E.  A.  Richarde,  Dis- 
trict Attorney  for  Monroe  county,  and  said  to  be  by  D.  F. 
Janes,  ex-District  Attorney ;  and  the  cause  was  argued  orally 
by  the  Attorney  General  and  Mr.  Jones.  To  the  point  that 
the  statements  made  by  Mrs.  Eichards  in  the  presence  of 
the  plaintiff  in  error,  not  contradicted  or  denied  by  him, 
were  properly  admitted,  they  cited  1  Greenl.  Ev.  sees.  197- 
215;  Rex  v.  Smithies,  5  Car.  &  P.  332;  Rex  v.  BartleU,  7 
id.  832;  People  v.  McCrea,  32  Oal.  98. 

The  following  opinion  was  filed  February  23,  1892: 

Lton,  C.  J.  1.  The  original  complaint  against  plaintiff 
in  error  for  the  murder  of  Mooney  was  made  to  a  justice 
of  the  peace  by  Lucinda  J.  Bichards,  the  wife  of  plaintiff 
in  error,  and  mother  of  Mooney,  the  deceased.  A  warrant 
was  issued  by  the  justice  on  such  complaint  for  the  arrest 
of  the  accused,  and  he  was  afterwards  arrested  thereon  and 
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brought  before  the  justice.  He  waived  an  examination,  and 
was  held  for  trial  in  the  circuit  court.  Thereupon  the  dis- 
trict attorney  filed  the  above-mentioned  information,  and 
the  accused  was  arraigned  in  the  circuit  court  for  Monroe 
county,  and  pleaded  "  not  guilty  "  to  the  charge  in  the  in- 
formation. 

When  the  case  was  called  for  trial  in  the  Vernon  county 
circuit  court,  to  which  it  had  been  removed,  the  accused 
asked  leave  to  withdraw  his  plea  of  "  not  guilty,"  and  to 
interpose  a  plea  in  abatement  of  the  information,  setting 
forth  that  such  complaint  was  made  by  his  wife,  and  hence 
that  his  arrest  and  examination  were  null  and  void,  and  the 
information  filed  against  him  unauthorized  by  law.  The 
court  refused  to  grant  such  leave,  and  the  trial  of  the  issue 
made  by  the  information  and  the  plea  of  '^  not  guilty ''  was 
had,  and  the  accused  was  convicted  of  the  offense  charged. 
Such  refusal  is  the  first  error  assigned. 

It  is  provided  by  statute  that  no  failure  or  omission  of  a 
preliminary  examination  shall  in  any  case  invalidate  any 
information  in  any  court  unless  the  defendant  shall  take 
advantage  of  such  failure  or  omission  by  a  plea  in  abate- 
ment before  pleading  to  the  merits.    R  S.  sec.  4654. 

Assuming  (but  not  deciding)  that  there  was  a  failure  or 
omission  of  a  legal  examination,  the  accused  waived  the 
same  by  pleading  to  the  merits  before  he  offered  or  at- 
tempted to  interpose  the  plea  in  abatement.  His  applica- 
tion, after  such  waiver,  for  leave  to  withdraw  his  plea  in 
bar  and  to  interpose  such  plea  in  abatement,  was  therefore 
addressed  to  the  sound  discretion  of  the  circuit  court,  and  the 
refusal  of  the  court  to  grant  such  leave  cannot  properly  be 
held  erroneous  unless  there  was  a  clear  abuse  of  discretion  in- 
volved in  the  ruling.  Considering  that  the  application  was 
delayed  until  the  cause  was  called  for  trial  and  the  prosecu- 
tion had  been  put  to  the  expense  of  preparing  for  trial,  and 
considering  also  that,  had  the  application  been  granted  and 
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had  judgment  gone  for  the  accused  on  the  dilatory  plea,  it 
would  not  have  barred  —  presumably  would  not  have  pre- 
vented —  the  institution  of  another  prosecution  for  the 
same  crime,  we  are  unable  to  say  that  the  denial  of  the 
application  was  an  abuse  of  discretion.  On  the  contrary, 
under  the  circumstances  of  the  case,  we  think  it  was  a  very 
proper  exercise  of  its  discretion  by  the  circuit  court. 

2.  Under  ch.  854,  Laws  of  1S87  (S.  ife  B.  Ann.  Stats,  sec. 
762a\  the  court  appointed  Mr.  Graves,  an  attorney  at  law, 
to  assist  the  district  attorney  in  the  prosecution,  and  Mr. 
Graves  did  so  assist  on  the  trial.  The  court  also  permitted 
Mr.  Button,  the  law  partner  of  the  district  attorney,  to 
assist  in  the  prosecution.  Mr.  Button  did  so  at  the  request 
of  the  district  attorney,  and  without  fee  or  compensation 
therefor.  This  was  done  against  the  objection  of  the  ac- 
cused, and  error  is  assigned  because  Mr.  Button  was  allowed 
to  participate  in  the  trial  on  the  part  of  the  prosecution. 

Ch.  223,  Laws  of  1885  (S.  &  B.  Ann.  Stats,  sec.  4504),  pro- 
vides that  "  the  law  partner  of  any  district  attorney  may, 
at  the  request  of  the  district  attorney,  without  fee  or  com- 
pensation therefor,  assist  the  district  attorney  in  the  prose- 
cution of  any  case  on  the  part  of  the  state."  The  point  of 
the  objection  is  that  it  was  not  competent  for  the  court  to 
appoint  Mr.  Graves  to  assist  in  the  prosecution,  and  at  the 
same  time  allow  the  partner  of  the  district  attorney  also 
to  assist  therein.  We  find  no  such  restriction  on  the  power 
of  the  court  in  the  statute.  Indeed  it  is  not  entirely  cer- 
tain that  the  district  attorney  is  not  entitled,  as  matter  of 
right,  to  the  assistance  of  his  partner;  the  services  being 
rendered  without  compensation,  and  such  partner  being  an 
attorney  of  the  court. 

3.  The  accused  stabbed  Mooney  with  a  knife,  in  the  house 
of  the  former,  at  about  11  o'clock  on  Friday  evening, 
February  9th,  and  Mooney  died  of  the  wound  the  next 
Monday  afternoon.     The  accused  was  somewhat  intoxi- 
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cated  when  he  committed  the  deed,  but  knew  what  he  was 
about  at  the  time  and  during  the  remainder  of  the  night. 
During  that  night  Mrs.  Bichards,  in  the  presence  of  the  ac- 
cused and  several  other  persons,  made  statements  of  the 
circumstances  of  the  stabbing,  which,  if  true,  showed 
that  her  husband  was  a  murderer  if  Mooney  should  after- 
wards die.  The  statements  were  made  iti  the  house  of 
the  accused,  in  two  rooms,  each  of  moderate  size,  and  under 
circumstances  that  the  accused  might  have  heard  them.  All 
the  other  persons  present  heard  the  statements,  and  they 
had  no  better  opportunity  to  hear  than  had  the  accused. 
The  latter  did  not  deny  the  truth  of  such  statements  when 
the  same  were  made.  Proof  of  them  was  admitted,  under 
objection,  on  the  ground  that,  being  unchallenged  by  the 
accused  when  made,  they  became  his  admissions  by  acqui- 
escence, and  that  it  was  immaterial  that  the  wife  was  not 
a  competent  witness  in  the  case. 

The  rule  is  fairly  to  be  deduced  from  the  authorities  cited 
to  the  point  by  the  respective  counsel  that  inculpatory 
statements,  made  in  the  presence  and  hearing  of  one  ac- 
cused of  crime,  which  he,  having  opportunity  to  do  so, 
does  not  deny,  and  the  truth  or  falsity  of  which  is  within 
his  personal  knowledge,  are  admissions  of  the  accused  by 
acquiescence,  and  as  such  admissible  in  evidence,  although 
such  statements  were  made  by  a  person  not  competent  to 
testify  in  the  case.  The  rule  as  stated  is  not  seriously  ques- 
tioned by  the  learned  counsel  of  the  accused,  but  they 
maintain  it  does  not  sufficiently  appear  that  the  accused 
heard  such  statements  of  his  wife,  and  therefore  the  rule 
is  not  applicable.  As  above  stated,  he  was  in  the  room 
with  others  who  heard  them  when  the  statements  were 
made.  He  was  in  possession  of  his  faculties,  was  awake, 
and  could  hear.  Every  reasonable  presumption  is  that  he 
did  hear  the  statements,  although  he  testified  that  he  did 
not.     The  point  does  not  seem  to  have  been  made  on  the 
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trial  that  the  accused  did  not  hear  the  statements.  The  ob- 
jection to  the  testimony  was  placed  upon  the  ground  that  it 
was  inadmissible  because  the  wife  was  not  a  competent 
witness  in  the  case.  No  suggestion  was  made  to  the  court 
when  the  testimony  was  offered,  or  at  any  other  time,  so 
far  as  we  are  able  to  discover,  that  the  testimony  should  be 
rejected  because  the  accused  did  not  hear  the  statements, 
and  po  instruction  was  asked  founded  upon  that  proposition. 
Under  the  circumstances,  therefore,  we  think  the  court 
properly  assumed  that  the  accused  heard  the  statements, 
and  that  it  was  not  error  to  admit  the  testimony.  Even 
were  its  admission  irregular,  we  find  no  exception  which 
reaches  the  irregularity. 

4.  Two  statements  made  by  Mooney, —  one  on  Sunday 
next  after  he  was  stabbed,  and  the  other  on  Monday,  the 
day  he  died, —  charging  the  accused  with  stabbing  him  with- 
out provocation,  were  received  in  evidence  as  his  dying 
declarations.  Their  admission  is  assigned  for  error.  It  can- 
not be  doubted  that  when  these  declarations  were  made 
Mooney  was  in  eostremis  and  knew  that  he  must  die  in 
a  very  short  time.  He  did  die  a  few  hours  after  making 
the  last  declaration,  and  the  day  after  the  first  was  made. 
The  case  is  thus  within  the  rule  laid  down  in  State  v.  Mar- 
tin^ 30  Wis.  223,  and  State  v.  Dickinson^  41  Wis.  308 ;  and 
the  declarations  were  admissible.  The  principal  objection 
made  to  them  is  that  they  are  conflicting.  Suppose  they 
are,  still  they  are  dying  declarations  within  the  rule.  If 
inconsistent,  that  may  discredit  them  with  the  jury,  but 
does  not  exclude  them  as  testimony.  But  we  do  not  dis- 
cover any  serious  discrepancy  between  them,  and  we  think 
the  court  did  not  err  when  he  said  to  the  jury  concerning 
them  that  "  the  mere  fact  that  the  deceased,  in  such  state- 
ments, may  have  stated  the  circumstances  at  one  time  more 
in  detail  than  at  another  time,  is  not  to  be  considered  either 
as  contradictory  or  inconsistent." 
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5.  Thomas  J.  Richards,  a  son  of  the  accused,  and  half- 
brother  of  the  deceased,  was  examined  as  a  witness  on  the 
part  of  the  prosecution.  He  was  in  the  house  of  the  ac- 
cused the  night  Mooney  was  stabbed,  but  not  present  when 
it  occurred.  On  cross-examination  he  was  asked  whether 
he  saw  Mooney  have  a  knife  with  which  he  was  whittling 
on  that  evening.  He  answered  in  the  negative.  He  had 
not  been  interrogated  on  that  subject  in  his  direct  eJcami- 
nation.  After  the  prosecution  rested,  Thomas  was  called  as 
a  witness  on  behalf  of  the  accused,  and  examined  further 
in  respect  to  Mooney  having  a  knife  at  that  time,  and  con- 
cerning other  matters,  none  of  which  related  to  his  testi- 
mony in  chief  when  examined  as  a  witness  for  the  prose- 
cution. 

Another  witness  was  then  called  for  the  defense,  and  it 
was  sought  to  elicit  testimony  from  him  to  impeach  that 
of  Thomas  by  showing  that  Thomas  had  theretofore  made 
statements  to  witness  inconsistent  with  his  testimony  con- 
cerning the  knife.  The  court  ruled  that  when  Thomas  gave 
such  testimony  the  accused  had  made  him  bis  own  witness, 
and  could  not  be  permitted  to  impeach  his  testimony  by 
showing  that  he  had  made  different  statements  out  of  court 
concerning  the  same  matter.  The  ruling  was  correct. 
While  a  party  may  show  that  the  testimony  of  his  own 
witness  is  incorrect  or  false  in  a  matter  material  to  the 
issue,  he  cannot  be  allowed  to  impeach  such  witness  by  di- 
rect testimony  either  of  his  bad  reputation  for  veracity 
or  that  he  testifies  to  one  thing  in  court  and  asserts  the 
falsity  of  it  out  of  court.  This  rule  is  elementary,  and  the 
testimony  of  Thomas  which  the  defense  thus  sought  to  im- 
peach comes  within  it. 

6.  Remarks  of  counsel  for  the  prosecution  in  their  argu- 
ments to  the  jury  are  subjects  of  criticism  and  exceptions. 
Thus  Mr.  Button  started  to  make  an  argument  adverse  to 
the  accused,  based  upon  the  fact  that  the  latter  alond  had 
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the  right  to  prove  his  previous  good  character,  and  had 
not  done  so.  On  objection  the  court  held  such  remarks  im- 
proper, and  that  line  of  argument  was  at  once  abandoned. 

It  appeared  in  evidence  that  Mrs.  Kichards  died  before 
the  trial.  Mr.  Graves,  when  commenting  in  his  argument 
apon  a  certain  threat  alleged  to  have  been  made  by  the  ac- 
cused, said:  "As  the  result  of  that  threat  two  of  the  mem- 
bers of  that  family  are  dead."  Counsel  referred  to  John  G. 
Mooney  and  his  mother  as  such  victims.  Counsel  for  the 
accused  objected  to  such  remarks  on  the  ground  that  there 
was  no  proof  that  the  death  of  Mooneyes  mother  was  the 
result  of  the  threat.  The  court  said  there  was  no  such 
proof,  and  the  matter  was  dropped. 

Mr.  Graves  also  asserted  his  belief  that,  were  the  accused 
set  free,  the  lives  of  Mooneyes  two  brothers  would  not  be 
safe.  On  objection,  the  court  promptly  ruled  that  the  re- 
mark was  improper. 

During  the  argument  counsel  for  the  prosecution  invited 
the  jury  to  examine  the  overcoat  of  the  accused,  which  had 
baen  exhibited  in  the  presence  of  the  jury  during  the  trial, 
to  see  if  they  could  find  blood-stains  upon  it.  The  purpose 
of  this  was  to  refute  the  theory  of  the  defense  that  certain 
cots  in  the  coat  were  made  by  Mooney  with  a  knife,  and 
that  the  accused  was  cut  with  the  knife,  and  acted  in  self- 
defense  in  what  he  did.  The  court  ruled  this  to  be  proper, 
3Jid  we  see  no  good  reason  why  it  was  not. 

We  conclude  that  none  of  the  exceptfions  based  apon  the 
above  proceedings  are  well  taken. 

7.  It  only  remains  to  consider  the  charge  of  the  learned 
circuit  judge  to  the  jury,  and  his  refusal  to  give  certain 
instructions  proposed  on  behalf  of  the  accused.  The  charge 
is  a  dear,  terse  statement  of  the  law  applicable  to  the  case. 
But  one  sentence  in  it  calls  for  special  notice.  The  court 
gave  the  law  of  self-defense  substantially  in  the  langua^ 
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of  the  statute  on  that  subject  (R.  S.  sec.  4366),  and  then 
said:  "  But  the  taking  of  human  life  is  a  matter  of  such 
terrible  significance  that  it  cannot  be  justified  by  some 
slight  appearance  of  danger.  Nothing  short  of  actual, 
pressing  necessity  will  justify  the  taking  of  human  life  in 
self-defense.  The  danger  which  will  justify  such  killing 
must  be  actual,  present,  urgent,  to  the  apprehension  of  the 
defendant ;  and  if  the  defendant  was  in  fault  in  creating  the 
situation  of  danger,  his  right  of  self-defense  does  not  arise 
until  he  shall  have  done  his  utmost  to  avoid  the  necessity 
of  killing  his  assailant.  .  .  .  Having  done  that,  and  fail- 
ing, he  may  defend  himself,  even  to  the  killing  of  his  assail- 
ant, if  that  shall  reasonably  seem  to  him  to  be  reasonably 
necessary;  and  he  may  act  upon  reasonable  apprehension 
of  imminent  danger." 

It  is  argued  that  the  sentence,  "nothing  short  of  actual, 
pressing  necessity  will  justify  the  taking  of  human  life  in 
self-defense,"  is  an  incorrect  statement  of  the  law.  Stand- 
ing by  itself  it  does  not  state  the  law  correctly,  for  it  ig- 
nores the  rule  that  the  assailed  party  may  act  on  appear- 
ances and  be  justified,  even  though  such  appearances 
turned  out  to  have  been  deceptive.  But  the  sentence  does 
not  stand  by  itself.  The  next  sentence  unmistakably  ex- 
plains the  meaning  of-  the  first  to  be  that  it  is  sufficient 
to  justify  the  homicide  if  the  necessity  therefor  is  actual 
and  pressing,  "to  the  apprehension  of  the  defendant." 
We  think  it  quite  impossible  for  a  man  of  ordinary  intel- 
ligence to  be  misled  by  the  charge  as  to  the  law  of 
self-defense,  especially  when  the  judge  a  little  later  in  his 
charge  (as  above  quoted)  repeated  the  rule  that  the  as- 
sailed party  may  act  on  appearances.  That  portion  of 
the  charge  to  the  effect  that,  if  the  accused  created  the 
situation  of  danger,  he  should  do  his  utmost  to  avoid  the 
necessity  of  killing  his  assailant  before  he  could  invoke  the 
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right  of  self-defense  as  a  justification  of  his  act,  is  a  correct 
rule  of  law,  having  its  foundation  in  principles  of  justice 
and  in  the  tenderness  of  the  law  in  favor  of  human  life. 

A  series  of  instructions  —  twenty-one  in  number,  some 
of  them  quite  elaborate  —  was  proposed  by  counsel  for  the 
accused,  but  none  of  them  were  given  except  such  as  were 
contained  in  the  general  charge  of  the  court.  These  pro- 
posed instructions,  extending  through  several  pages  of  the 
jmnted  case,  cover  minutely  a  great  many  features  of  the 
case,  and  include  many  rules  or  principles  of  criminal  law 
which  are  elementary  and  universally  recognized.  These 
proposed  instructions  have  been  examined  in  connection 
with  the  general  charge,  and  we  think  the  latter  contains 
the  substance  of  everything  in  the  former  which  ought  to 
have  been  given.  We  find  no  error  in  the  instructions 
given,  or  in  the  refusal  to  give  those  proposed. 

8.  Other  exceptions  were  discussed  more  or  less  by  coun- 
sel. It  is  unnecessary  to  make  any  statement  of  them  here. 
Most  of  them  do  not  seem  to  be  very  important,  at  least 
not  controlling  in  the  case;  and  those  which  may  be  con- 
sidered materia],  and  which  state  the  law  correctly,  we 
think  are  suflBciently  given  in  the  general  charge. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirm  ed« 

A  motion  for  a  rehearing  was  denied  May  3, 1892. 
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BuHBiLL,  Eespondent,  vs.  Thb  Town  of  Deulfisld,  Ap- 
pellant. 

AprU  It—May  S,  1892. 

HightDays:  Defects:  Injury  to  person:  Ehndence* 

In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  de- 
fects iA  a  highway,  the  evidence  —  tendiug  to  show,  amoug  other 
thiugs,  that  at  the  place  of  the  accident  the  traveled  track  narrowed 
to  cross  a  culvert  shorter  than  the  width  of  such  track ;  that  at  one 
eud  of  the  culvert  was  a  hole  two  or  three  feet  deep ;  that  while 
plaintiff  was  being  driven  along  the  road  in  the  night  time  the 
whee)  of  his  wagon  ran  into  said  hole,  and  the  wagon  was  upset 
and  plaintiff  injured ;  that  both  plaintiff  and  the  driver  were  fa- 
miliar with  the  highway,  but  neither  had  ever  observed  tlie  defect 
therein,  although  it  had  existed  for  a  long  time ;  that  both  were  in 
the  exercise  of  reasonable  care  at  the  time ;  and  that  it  was  too 
dark  to  see  the  hole  or  the  precise  location  of  the  culvert  —  is  held 
sufficient  to  sustain  a  verdict  for  plaintiff. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  D.  H.  Stcmner^  and  for  the  respondent  on  that  of  Parks 
<6  Rolinson. 

Lyon,  C.  J.  This  action  is  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff,  which  he  f^eges 
were  caused  by  a  defect  in  one  of  the  public  highways  in 
the  defendant  town.  This  appeal  is  from  a  judgment  re- 
covered by  plaintiff  therein,  pursuant  to  a  verdict  assessing 
his  damages  at  $800. 

There  is  testimony  tending  to  show  that  a  culvert  crosses 
the  highway  in  question,  the  length  of  which  is  several  feet 
less  than  the  width  of  the  traveled  track  of  the  highway; 
that  a  team  passing  along  the  north  side  of  such  track 
would  be  compelled  to  diverge  towards  the  center  thereof 
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in  order  to  pass  over  the  culvert,  and  that  there  was  a  hole 
two  or  three  feet  deep,  or  more,  at  the  north  end  of  the  cul- 
vert, when  the  plaintiff  was  hurt;  that  plaintiff,  with  his 
wife  and  children  and  several  other  persons,  was  being 
driven  along  the  highway  hy  a  liveryman  in  the  night 
time, —  the  wagon  running  very  near  the  north  side  of  the 
track, —  when  the  wheel  of  the  wagon  ran  into  such  hole, 
the  wagon  upset,  and  the  plaintiff  received  the  injuries 
complained  of;  also  that  both  plaintiff  and  the  driver  were 
familiar  with  the  highway,  but  neither  had  ever  observed 
the  defect  therein,  although  the  same  had  existed  a  long 
time;  that  both  of  them  were  in  the  exercise  of  reasonable 
care  when  the  accident  happened;  and  that  it  was  too  dark 
to  see  the  hole  or  the  precise  location  of  the  culvert.  On 
some  of  these  propositions  of  fact  the  testimony  is  quite 
conflicting,  yet  it  is  ample  to  support  findings  that  they 
are  true.  The  jury  must  have  found  them  true,  otherwise 
they  could  not  have  found  for  the  plaintiff.  This  is  a  con- 
clusive answer  to  the  claim  put  forth  on  the  motion  for  a 
new  trial,  that  the  verdict  is  against  the  evidence,  and  it 
would  be  idle  to  discuss  the  subject  further.  The  plaint- 
iff's injuries  were  serious.  His  shoulder  was  broken,  and 
the  use  of  his  arm  is  permanently  impaired. 

The  law  of  the  case  is  plain,  and  the  trial  judge  gave  it 
to  the  jury  accurately,  clearly,  and  fully.  He  refused  to 
give  certain  instructions  in  the  form  proposed  on  behalf  of 
the  town,  which  in  the  main  state  the  law  correctly,  but 
all  of  them  which  ought  to  have  been  given  are  found  in 
the  general  charge  to  the  jury.  On  the  record  presented  to 
as  we  cannot  disturb  this  judgment. 

By  the  Court. —  Judgment  afiirmed* 

WnrsLOW,  J.^  took  no  part 
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Koost  and  another,  Respondents,  vs.  Williams  and  others. 

Appellants. 

April  l^^MayS,  189$. 

Statute  of  frauds:  Oral  contract  to  pay  for  services  in  land:  Quantum 

meruit 

1.  An  oral  contract  to  pay  for  services  by  the  conveyance  of  land  is  void 

under  the  statute  of  frauds  (sec.  2304,  R.  S.). 

2.  A  written  offer,  made  after  the  performance  of  the  services,  to  con- 

vey the  land  in  payment  therefor,  which  was  not  accepted,  did  not 
supply  the  requirements  of  the  statute. 
8.  Where  services  have  been  rendered  under  a  void  contract^  their  value 
may  be  recovered  on  a  quantum  memiL 

APPEAL  from  the  Circuit  Court  for  MUwaukee  County. 

The  opjnion  states  the  facts. 

For  the  appellants  there  was  a  brief  by  Williams  dk  May^ 
and  oral  argument  by  TT.  C.  WiUiaras.  They  cited  Wood, 
Frauds,  426,  431-434;  Galvin  v.  Prmtice,  45  N.  Y.  162; 
Ril^  V.   Williams,  123  Mass.  506. 

For  the  respondents  there  was  a  brief  by  Ogden  <&  Hunter, 
and  oral  argument  by  Z.  M.  Ogden. 

Orton,  J.  This  action  is  brought  by  the  plaintiffs  against 
the  defendants  to  recover  what  it  was  reasonably  worth 
for  them,  as  architects,  to  prepare  the  plans  and  estimates 
of  a  certain  building  of  the  defendants  in  the  Third  ward 
of  the  city  of  Milwaukee,  and  to  superintend  the  construc- 
tion thereof,  which  services  were  performed  to  the  satisfac- 
tion of  the  defendants,  and  are  reasonably  worth  the  sum 
of  $2,165.  The  facts  are  as  well  stated  in  a  finding  which 
the  defendants  requested  the  court  to  make,  as  follows: 

"  That,  previous  to  the  time  of  the  employment  of  the 
said  plaintiffs  by  the  defendants,  the  said  defendants  had 
sold  and  conveyed  a  number  of  lots  situated  at  what 
is  known  as  'Whitefish  Bay,'  in  Milwaukee  county,  to 
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F.  T.  Stone  and  Eichard  Thomas,  of  Milwaukee,  for  which 
lots  so  conveyed  the  said  F.  T.  Stone  and  Eichard  Thomas 
owed  the  defendants  a  sum  of  money ;  that  said  Edward  V. 
Koch  was  desirous  of  purchasing  one  of  the  said  lots  from 
Stone  and  Thomas  at  Whitefish  Bay,  and  also  desired  to  do 
the  architectural  work  for  the  defendants  T/iaddeus  W, 
Williams  and  Alice  J.  WilliamSy  on  the  building  to  be 
erected  by  the  said  defendants  [on  parts  of  certain  two  lots 
ih  the  Third  ward  of  the  city  of  Milwaukee] ;  that,  at  the 
time  of  the  employment  by  the  said  defendants,  it  was 
mutually  agreed  between  the  said  defendants  T.  W.  Will- 
iams and  Alice  J.  Williams^  and  F.  T.  Stone  and  Eichard 
Thomas,  that  the  plaintiffs  should  prepare  plans  and  speci- 
fications for  a  building  to  be  erected  upon  the  above- 
described  property  on  Wisconsin  street,  and  sTiperintend  the 
construction,  for  and  in  consideration  of  a  lot  at  White- 
fish  Bay,  to  be  selected  by  the  .plaintiffs,  situated  in  Stone 
and  Thomas'  subdivision,  being  Idlewild  No.  2,  in  section 
No.  33,  of  township  No.  8  north,  of  range  21  east,  in  the 
county  of  Milwaukee,  being  one  of  the  lots  conveyed  by  the 
said  defendants  to  the  said  Stone  and  Thomas ;  and  the  said 
Stone  and  Thomas  were  to  be  credited  by  the  said  defend- 
ants Thaddeus  W.  Willia/ms  and  Alice  J.  Williams  an 
amount  to  be  agreed  upon  on  their  said  indebtedness  to  the 
said  defendants;  and  it  was  also  mutually  agreed  between 
the  said  parties  that  there  was  to  be  no  money  whatever 
passed  between  the  parties  in  carrying  out  said  agreement, 
and  that  all  the  work  performed  by  the  said  plaintiffs  for 
the  said  defendants  Thadd'eics  IF.  and  Alice  J.  Williams^ 
in  the  preparation  of  plans  and  specifications  for  the  erection 
of  the  building  upon  the  above-described  property,  was  to 
be  done  by  the  said  plaintiffs  for  the  lot  to  be  selected  by 
the  said  plaintiffs  at  Whitefish  Bay." 

This  proposed  finding  is  unnecessarily  long  and  particu- 
lar to  express  all  the  material  facts,  but  it  is  adopted  as  the 
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statement  of  the  case  because  it  is  claimed  to  be  different 
from  the  findings  made  by  the  court,  and  they  do  not  ap- 
pear to  be  materially  different.  All  the  matters  about 
procuring  the  lots  from  Stone  and  Thomas  are  entirely  im- 
material. The  contract  was  oral,  and  according  to  this 
proposed  finding  is,  in  short,  that  the  plaintiffs  shall  pre- 
pare the  plans  and  specifications  for  a  certain  building  to 
be  erected  by  the  defendants,  and  superintend  the  con- 
struction thereof,  in  consideration  of  the  conveyance  to 
them  of  the  lot  at  Whitefish  Bay. 

It  appears  that  the  plaintiffs'  services  were  completed  in 
May,  1889,  and  they  were  then  discharged  from  further 
employment  by  the  defendants.  It  appears,  also,  that 
after  this  the  defendants  offered  to  convey  said  lot  to  the 
plaintiffs,  which  is  sufficient  evidence  that  the  services  of 
the  plaintiffs  were  performed  to  their  satisfaction.  The 
plaintiffs  refused  to  receive  such  conveyance,  and  demanded 
payment  for  their  services  in  money,  and  this  action  is  for 
the  recovery  thereof. 

The  court  found  the  facts  substantially  as  above,  and 
found  the  value  of  the  plaintiffs'  services  at  the  sum  of 
$590,  for  which  judgment  was  rendered,  with  interest  from 
the  commencement  of  the  action,  and  costs.  This  appeal 
is  from  the  judgment. 

The  questions  of  law  involved  in  this  case  are  obvious. 
The  court  found  this  contract  void  by  our  statute  of  frauds, 
it  not  having  been  in  writing,  expressing  the  consider- 
ation, and  subscribed  by  the  party  by  whom  the  sale  of  the 
lot  was  to  be  made,  as  required  by  sec.  2304,  E.  S.  It 
seems  that  the  defendants  wrote  the  plaintiffs  a  letter 
signed  by  themselves,  in  July,  subsequent  to  the  perform- 
ance of  the  plaintiffs'  services  in  May,  1889,  offering  to 
convey  the  lot  in  payment  of  the  same.  The  learned  coun- 
sel of  the  appellants  contend  that  said  letter  supplies  the 
requirements  of  the  statute.     It  is  nothing  more  than  a 
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written  ofifer  to  perform  the  oral  agreement.  The  contract 
for  the  sale  of  the  lot  was  oral,  and  the  services  of  the 
plaintiffs  were  rendered  under  that  oral  contract.  To  make 
this  oral  agreement  valid,  nunc  pro  tuncj  if  possible,  by 
placing  it  in  writing  after  the  time  of  performance  had 
passed,  both  parties  must  participate  in  it.  It  is  a  written 
oflFer  to  perform  by  the  defendants  only,  and  not  accepted 
by  the  plaintiffs.  If  this  written  offer  had  been  accepted 
by  the  plaintiffs,  they  would  have  received  the  conveyance, 
and  that  would  have  been  the  end  of  the  matter.  It  re- 
quires two  or  more  persons  to  make  a  contract.  The  letter 
was  not  written  in  order  to  put  the  oral  contract  in  writ- 
ing. It  was  merely  an  offer  to  perform  the  oral  contract, 
and  the  offer  was  not  accepted-  by  the  plaintiffs.  That  is 
all  there  is  of  it.  If  both  parties  had  agreed,  even  at  that 
time,  that  the  defendants  should  convey  the  lot  in  payment 
of  the  plaintiffs'  services,  and  that  agreement  had  been 
placed  in  writing,  expressing  the  consideration  and  sub- 
scribed by  the  defendants,  and  the  plaintiffs  after  that  had 
refused  to  receive  the  conveyance  offered  by  the  defendants 
it  may  be  that  the  defendants  could  have  enforced  the  new 
contract.  But  there  is  no  such  case  here,  and  we  need  not 
speculate  as  to  what  might  be  the  law  under  a  different 
state  of  facts;  or,  if  the  plaintiffs  had  made  a  similar  writ- 
ten offer  to  accept  the  Seed  of  the  defendants,  the  case 
might  be  different,  but  they  have  made  no  such  written . 
offer,  and  merely  failed  to  reply  to  the  written  offer  of  the 
defendants  to  convey.  That  does  not  make  a  written  con- 
tract. The  contract  the  parties  made  was  oral,  and  that, 
by  our  statute  above  mentioned,  is  absolutely  void  and  a 
nullity. 

I^irstj  then,  we  are  compelled  to  hold  this  contract  void. 
In  defense  of  this  action  the  defendants  set  up  and  seek  to 
enforce  this  oral  contract  for  the  sale  of  the  lot  as  payment 
for  the  services  of  the  plaintiffs.  The  English  statute  29 
Car.  II.y  and  the  statutes  of  many  of  our  states  copied  from 
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it,  do  not  make  the  contract  void,  but  only  voidable.  The 
authorities  cited  by  the  learned  counsel  of  the  appellants 
are  under  that  statute.  Under  a  statute  like  ours,  the  au- 
thorities uniformly  hold  that  such  a  contract  is  void,  and 
that  nothing  will  take  it  out  of  the  statute  except  such  part 
performance  on  the  part  of  the  purchaser,  by  entering  into 
the  possession  of  the  premises,  as  would  render  him  a  tres- 
passer if  the  agreement  is  held  void,  and  even  in  such  a 
case  the  relief  can  be  sought  only  in  a  court  of  equity.  In 
Cameron  v.  Austin^  65  Wis.  652,  this  principle  is  applied, 
where  the  plaintiff,  who  had  sued,  as  here,  for  his  services 
that  were  to  be  paid  for  by  a  conveyance  of  land,  had  gone 
into  possession  and  made  improvements  on  the  land,  to  de- 
feat the  action.  Without,  such  part  performance  by  the 
purchaser,  the  contract  was  held  void.  In  the  late  case  of 
Popp  V.  Swanks^  68  Wis.  364,  the  oral  contract  was  to  sell 
and  convey  a  tract  of  land  in  payment  for  lumber.  The 
action  was  for  specific  performance  of  the  contract  by  the 
defendant,  upon  full  performance  by  the  plaintiflf  by  the 
delivery  of  the  lumber.  The  defendant  and  his  wife  exe- 
cuted a  deed  to  the  plaintiff,  and  left  it  in  the  hands  of  a 
third  person  in  escrow^  to  be  delivered  to  the  plaintiff  on 
the  delivery  of  the  lumber,  and^  after  receiving  the  lumber, 
the  defendant  refused  to  permit  such  third  person  to  de- 
liver the  deed.  This  was  going  a  great  way  towards  a 
full  performance  by  both  parties,  and  yet  this  court  held 
that  the  contract  was  void  by  our  statute  and  could  not  be 
enforced,  and  that  nothing  less  than  possession  by  the  pur- 
chaser could  take  the  contract  out  of  the  statute.  Chief 
Justice  Cole  very  clearly  distinguished  our  statute  from 
the  English  statute,  citing  and  following  the  able  opinion 
of  Chief  Justice  Dixon  in  Brandeia  v.  Neustadtlj  13  Wis. 
142,  and  the  other  cases  in  this  court.  See,  also.  Smith  v. 
Finch,  S  Wis.  245;  Blanchard  v,  McDougal,  6  Wis.  167; 
Madigan  v.  Walsh,  22  Wis.  501 ;  Thomas  v.  Sowards^  25 
Wis.  631;  Camphdl  v  Thomas,  42  Wis.  439. 
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Second.  The  plaintiffs,  having  rendered  valuable  services 
to  the  defendants  under  this  void  contract,  are  entitled  to 
recover  what  such  services  were  reasonably  worth.  This, 
at  first  blush,  might  appear  to  be  a  hardship  on  the  defend- 
ants, who  never  agreed  to  pay  for  such  services  in  money, 
and  have  offered  to  pay  according  to  the  oral  contract  by  a 
conveyance  of  the  lot.  But  it  is  inevitable,  from  holding 
the  contract  void.  The  statute  must  be  complied  with  as 
long  as  it  is  in  force.  It  is  no  hardship  to  put  such  a  con- 
tract in  writing,  and  if  parties  suffer  by  not  complying 
with  the  statute  it  is  a  penalty  due  to  their  own  negligence, 
and  they  have  no  reason  to  complain.  As  said  by  the  late 
Justice  Taylob,  in  Salb  v.  CampbeU,  65  Wis.  405:  "The 
statute  making  the  parol  contract  absolutely  void,  it  fur- 
nishes no  ground  of  action  in  favor  of  the  plaintiff,  nor  can 
it  be  used  by  the  defendants  as  a  basis  upon  which  to  found 
a  defense.  The  parties  stand  in  the  same  relation  to  each 
other  as  though  no  express  contract  existed  between  them, 
.  .  .  and  the  plaintiff  may  recover  upon  a  qtuintum 
meruit  for  the  work  done  upon  an  implied  promise  of  the 
defendants  to  pay  what  the  services  are  reasonably  worth." 
In  Cohen  v,  Stein^  61  Wis.  508,  Chief  Justice  Cole  said : 
"  Under  the  decisions  of  this  court  there  can  be  no  doubt 
as  to  the  correctness  of  the  proposition  that,  where  a  per- 
son renders  services  under  a  contract  which  is  void,  he  can 
recover  upon  a  quantum  meruit  the  value  of  such  services." 
See,  also,  Brandeis  v.  Neustadtl^  13  Wis.  142;  Thomas  v. 
Sowards,  25  Wis.  631 ;  N.  W.  U.  Packet  Co.  v,  Shaxo,  37 
Wis.  655;  Clark  v,  Davidson^  53  Wis.  317;  Thomas  v. 
Hatch,  53  Wis.  296. 

The  finding  of  the  court  as  to  the  services  of  the  plaint- 
iffs and  value  thereof  appears  to  be  sustained  by  the  testi- 
mony. The  other  exceptions  of  the  appellants  are  not  ma- 
terial to  the  merits  of  the  case. 

By  the  Coxcrt. —  The  judgment  of  the  circuit  court  is 
aflbmed. 
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Spbab,  Kespondent,  vs.  Bach,  Appellant, 

April  if—  May  S,  189S, 
Sale  of  chattels:  Statute  of  frauds:  Acceptance:  Delivery, 

1.  A  sale  of  corporate  stock  of  the  value  of  more  than  $50  having  been 

agreed  upon  orally,  the  certificates  were  delivered  to  the  vendee, 
upon  the  expectation  that  he  would  pay  therefor  at  once,  but  be, 
not  having  the  money  wit]\  him,  handed  them  back  to  the  vendor 
and  requested  him  to  send  them  to  a  certain  bank  with  a  draft 
upon  the  vendee  for  the  price.  Held,  that  the  vendee  had  not  ac- 
cepted and  received  the  stock,  within  the  meaning  of  sec.  2808, 
R.  S.,  but  had  merely  agreed  to  buy  flie  stock  and  to  accept  and  pay 
for  it  afterwards  at  the  bank ;  and  that  such  agreement,  not  being 
in  writing,  was  void. 

2.  The  vendor  sent  the  certificates  to  the  bank  named,  with  a  draft  on 

the  vendee  for  the  price,  instructing  the  bank  that  the  certificates 
were  to  be  delivered  to  the  vendee  upon  payment  of  the  draft 
Held,  that  this  was  not  a  delivery  to  the  vendee,  and.  his  oral  agree- 
ment being  void,  he  was  not  bound  to  accept  or  pay  for  the  stock. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  action  is  brought  to  recover  $400,  as  the  purchase 
price  of  200  shares  of  the  capital  stock  of  the  Wausau  Min- 
ing &  Exploring  Company,  otherwise  known  as  the  "  Little 
Giant,"  alleged  to  have  been  sold  by  the  plaintiff  to  the  de- 
fendant February  19,  1887.  The  answer  consists  of  de- 
nials and  counter  allegations. 

•The  charge  of  the  trial  judge,  among  other  things,  states 
that  the  theory  of  the  plaintiff  is  that  he  and  the  defend- 
ant met  on  the  train;  that  the  plaintiff  sold  and  delivered 
to  the  defendant  the  stock  in  question ;  that  the  defendant 
afterwards,  not  having  the  money  with  him  to  pay  for  the 
stock,  handed  the  same  back  to  the  plaintiff,  and  requested 
him  to  send  it  to  Marshall  &  Ilsley's  Bank  in  Milwaukee, 
and  draw  on  him  for  the  value  thereof;  and  that  they  after- 
wards entered  into  an  agreement  that  the  plaintiff  would 
risk  another  100  shares  of  the  stock  upon  the  idea  that  the 
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Stock  would  be  worth  by  May  1,  1887,  $500  for  the  200 
shares.  The  charge  further  states  that  the  latter  bargain, 
if  it  was  made  as  the  plaintiff  states  it,  was  of  no  acooanl 
whatever ;  that  there  was  no  mutuality  nor  consideration 
for  it;  that  the  plaintiff  was  to  lose  the  100  shares  if  it 
was  not  worth  $2.50  a  share  by  May  1,  1887,  and  if  it  was 
worth  that  amount  he  was  to  get  nothing  in  addition  to 
the  $400 ;  that  this  last  contract  could  not  be  enforced,  be- 
cause there  was  no  mutuality.  The  charge  states  further 
that  the  defendant's  theor}'  is  that  the  original  bargain  was 
that  the  stock  should  be  sent  to  Marshall  &  Ilsley's  Bank, 
with  some  sort  of  security  that  it  would  be  worth  $2.66 
a  share  at  some  time  not  remembered  by  the  defend-^ 
ant,  and  that  then  he  was  to  pay  the  $400  for  the  stock. 
The  charge  also  states  that  the  evidence  is  that  the  stock 
was  sent  to  the  bank,  with  a  draft  for  $400,  with  a  letter 
of  instructions,  and  with  an  additional  100  shares  of  stock ; 
that  the  letter  of  instructions  shows  that,  according  to  the 
theory  of  the  writer,  this  100  shares  should  be  forfeited  if 
the  original  200  shares  of  stock  should  not  be  redeemed  by 
May  1,  1887,  at  $2.50  a  share. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $443.55.  From  the  judgment  en- 
tered thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Fiebing  <6  KU- 
lUea^  attorneys,  and  C.  H,  Van  Ahtinej  of  counsel,  and 
oral  argument  by  H.  J.  Killilea.  To  the  point  that  there 
was  no  acceptance  of  the  stock  by  the  defendant,  they  cited 
Shindler  v.  Hmcston^  1  N.  Y.  261-265 ;  Hallenbeck  v.  Goch- 
rany  20  Hun,  416;  Boardman  v.  CuUer^  128  Mass.  388; 
Rodgers  v.  Jonea^  129  id.  420;  Pitiiey  v.  Olens  FaJl%  ln», 
Co.  65  N.  T.  27;  Johnson  v.  OutUey  105  Mass.  447-449;  Fon- 
taine V.  Bushy  40  Minn.  141-143 ;  Snvith  v.  BrennaHj  62 
Mich.  349;  Grimes  v.  Van  VeohUn,  20  id.  410. 

For  the  respondent  there  was  a  brief  by  Leopold  Ham- 
Vou82— 18 
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mdj  attorney,  and  Ben  S.  Smith,  of  counsel,  and  oral  argu- 
ment by  Mr.  Siammd.  They  contended,  inter  alia,  that 
when  there  is  a  verbal  contract  of  sale  of  specific  property 
and  the  terms  fixed,  with  an  order  of  delivery  at  a  desig- 
nated place,  and  it  is  delivered  at  such  place,  it  is  suffi- 
cient and  the  acceptance  was  complete  when  the  bargain 
was  made.  Somers  v.  McLaughlin,  57  Wis.  362;  Cusack  v, 
Robinson,  1  Best  ife  S.  299;  Victor  v.  Stroock,  15  Daly,  329. 
Acceptance  and  delivery  need  not  be  simultaneous,  but 
either  may  take  place  before  the  other.  Amaon  v.  Dreher, 
85  Wis.  616;  Gross  v.  O'Donndl,  44  N.  T.  661;  Victor  v. 
Stroock,!^  Daly,  329.  The  sending  to  the  bank  was  an  ac- 
ceptance and  receipt  by  the  defendant,  the  bank  being  his 
agent,  designated  and  appointed  by  him.  Alexander  v. 
Oneida  Co.  76  Wis.  56 ;  Browne,  Stat,  of  Frauds,  sec.  327. 
If  the  vendee  constitutes  the  vendor  his  bailee  of  the  goods, 
and  the  vendor  thereafter  holds  them  as  such  bailee,  the 
sale  is  good  between  the  parties  at  the  time  of  the  making 
of  the  contract  Janvrin  v.  Maxwell,  23  Wis.  51 ;  Smith 
V.  Bouck,  33  id.  19. 

Cassoday,  J.  Every  oral  contract  for  the  sale  of  any 
goods,  chattels,  or  things  in  action  for  the  price  of  $50  or 
more  is  void  "  unless  the  buyer  accept  and  receive  part  of 
such  goods,  or  the  .evidences,  or  some  of  them,  of  such 
things  in  action,  or  unless  the  buyer  shall  a/t  the  time  pay 
some  part  of  the  purchase  money."  Sec.  2308,  R.  S.  The 
sale  of  the  stock  in  question  was  not  binding  upon  the  de- 
fendant unless  it  was  made  in  one  of  the  ways  thus  pre- 
scribed. 

We  are  clearly  of  the  opinion  that  what  took  place  be- 
tween the  plaintiff  and  the  defendant  on  the  cars,  men<« 
tioned  in  the  foregoing  statement,  did  not  constitute  a 
receiving  and  acceptance  of  the  stock  within  the  meaning 
of  the  statute  quoted.    There  is  no  claim  of  the  asking  or 
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giving  of  any  credit  on  suoh  purchase.  There  is  no  claim 
that  the  defendant  paid  any  part  of  the  purchase  price.  It 
is  very  evident  from  the  plaintiffs  own  testimony  that  he 
did  not  deliver  the  stock  to  the  defendant  on  the  cars  with 
the  intention  of  then  passing  the  title  to  the  same  without 
present  payment.  On  the  contrary,  he  states  that  he  ex- 
pected the  defendant  would  pay  him  for  it  at  the  time ; 
that  after  the  defendant  held  the  stock  in  his  hands  for  a 
short  time  he  handed  it  back  to  the  plaintiff,  because  he 
was  short  of  funds  and  did  not  want  the  plaintiff  to  trust 
him  for  it;  but  that  at  the  first  banking  town  he,  the 
.  plaintiff,  might  draw  on  him,  the  defendant,  for  $400 
through  Marshall  &  Ilsley's  bank,  attaching  the  stock, 
which  he,  the  plaintiff,  agreed  to  do.  In  other  words,  ac- 
cording to  the  plaintiffs  testimony,  the  defendant  orally 
agreed  with  the  plaintiff  on  the  cars  to  buy  the  stock  at 
the  price  named  and  subsequently  accept  delivery  and  pay 
for  the  same  at  the  place  and  in  the  manner  indicated. 
Tliis  oral  agreement  was  invalid  under  the  statute  quoted 
and  the  repeated  decisions  of  this  court.  JTardM  v. 
JdoClurCj  1  Chand.  271,  2  Pin.  289;  NichoU  v.  Mitohell,  30 
Wis.  329;  Pike  v.  Vaughn^  39  Wis.  499;  Bacon  v.  JEccleSy 
43  Wis.  227;  Ramon  v.  Roier,  64  Wis.  622;  Kerkhof  v. 
Atlas  Paper  Co.  68  Wis.  676;  Shindlerv.  Houston^  1  K  T. 
261,  49  Ajn.  Dec.  316.  See  other  cases  cited  in  the  brief 
of  counsel  for  the  defendant. 

In  HardeU  v.  MoClwre^  2  Pin.  289,  the  oral  contract  of 
sale  was  for  wheat  partly  unthreshed,  but  it  was  neverthe- 
less held  to  be  within  the  statute  cited,  and  therefore  void. 
That  case  was  distinguished  from  Memcke  v,  Falh^  55  Wis. 
437,  where  the  contract  was  for  special  labor  and  particu- 
lar material  in  the  manufacture  of  a  specified  article.  In 
that  case  the  authorities  are  reviewed,  and  the  distinction 
between  the  two  classes  of  cases  pointed  out. 

The  learned  trial  judge  charged  the  jury  to  the  effect 
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that  the  contract  of  sale  was  valid  under  the  statute 
quoted,  whether  they  adopted  the  theory  of  the  plaintiff 
or  the  defendant;  that  the  contract  of  sale  was  not  void 
for  want  of  delivery.  This  is  on  the  theory  that  such  de- 
livery was  effected  subsequently  by  the  plaintiff  sending 
the  stock  to  the  bank  in  pursuance  of  the  conversation  on 
the  cars.  But  there  is  no  claim  by  any  one  that  the  title 
to  the  stock  was  to  become  vested  in  the  defendant  upon 
being  received  by  the  bank.  .  On  the  contrary,  the  cashier 
testified  to  the  effect  that  the  stock  certificates  were  re- 
ceived with  a  draft  on  the  defendant  for  $400  attached, 
and  that  the  certificates  were  to  be  delivered  to  the  de- 
fendant only  upon  payment  of  the  draft.  The  bank  was 
in  no  sense  the  agent  of  the  defendant  in  the  transaction, 
but  the  agent  of  the  plaintiff  alone.  Neither  the  plaintiff, 
nor  the  bank  as  his  agent,  could  force  upon  the  defendant 
the  receipt  and  acceptance  of  the  stock  in  the  absence  of 
any  binding  contract  that  he  should  so  receive  and  accept 
the  same.  But  the  oral  contract  on  the  cars,  being  void 
for  the  reasons  stated,  cannot  aid  the  plaintiff  in  establish- 
ing such  delivery.  In  other  words,  the  defendant,  not 
having  bound  himself  to  receive,  accept,  and  pay  for  the 
stock  by  what  was  said  and  done  on  the  cars,  remained  at 
perfect  liberty  to  accept  or  reject  the  same  after  it  was 
sent  to  the  bank  under  the  circumstances  stated. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  re- 
versedy  and  the  cause  is  remanded  for  a  new  trial 
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Fbsd.  Millbb  Bbbwing  Comfai^y,  Respondent,  ys.  Quibk, 
imp.,  Appellant. 

AprU  IS  ^  May  S,  1892. 

Appeal  from  jmtioe^s  court:  Failure  to  bring  to  hearing:  Dimnieaal: 

Waiver, 

1.  Where  the  failure  to  hring  an  appeal  from  justice's  court  to  a  hear- 
ing before  the  end  of  the  second  term  was  caused  by  the  appellant 
misleading  his  attorney  by  unfounded  statements  that  the  matter 
would  be  settled,  the  appellate  court  properly  refused  to  continue 
the  case  and  dismissed  the  appeal 

2l  The  respondent's  admission  of  service  of  a  notice  of  trial  for  the  third 
term  was  not  a  waiver  of  his  right  to  move  to  dismiss  under  sec 
8760,  R  a 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

This  is  an  appeal  from  an  order  dismissing  an  appeal 
from  a  justice's  court  to  the  superior  court  of  Milwaukee 
county,  because  the  appeal  was  not  brought  to  hearing  be- 
fore the  end  of  the  second  term,  as  required  by  sec.  3766, 
R  S.  Upon  the  motion  to  dismiss  it  appeared,  by  affidavits 
filed  in  opposition  to  the  motion,  that  the  appellant  sea- 
sonably served  a  notice  of  trial  for  the  third  term,  service 
of  which  was  admitted  by  respondent's  attorneys,  but  that 
said  notice  was  returned  on  the  following  day,  with  an  in- 
dorsement stating  that  it  was  returned  because  two  terms 
had  gone  by  without  bringing  the  case  to  trial.  It  ap- 
peared, further,  that  after  the  appeal  was  taken  the  appel- 
lant Quirk  personally  conducted  negotiations  with  respond- 
ent's attorneys,  and  repeatedly  told  his  attorney  that  the 
appeal  would  never  come  to  trial;  that  he  believed  it  would 
be  discontinued,  or,  if  not,  then  it  would  be  settled;  and 
that  in  consequence  of  such  statements  the  appellant's  at- 
tomey  failed  to  notice  the  cause  for  trial. 

Jared  Thompson^  Jr.^  for  the  appellant,  to  the  point  that 
by  the  unqualified  written  admission  of  service  of  the  notice 
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of  trial,  and  by  retaining  the  notice  under  such  admission, 
the  respondent  waived  the  right  to  proceed  under  sec.  3766, 
R  S.,  cited  Georgia  Lumler  Co.  v.  Strong^  8  How.  Pr.  246 ; 
8h&rmcm  v.  6hego7yj  42  id.  481 ;  JTuickerhacker  v.  ZottckSy  3 
id.  64;  Gorton  v.  Bailey^  46  Wis.  633,  635-6. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  iTa^.  Perdes  <fe  Sons. 

WmsLow,  J.  The  admission  of  service  of  notice  of  trial 
for  the  third  term  was  not  a  waiver  of  the  right  to  move 
to  dismiss.  3blt  v.  Coleman^  61  Wis.  422.  Was  good  cause 
shown  for  continuing  the  case?  We  think  not.  The  aflB- 
davits  do  not  show  that  the  respondent's  attorney  gave 
the  appellant  any  encouragement  to  believe  that  they  would 
discontinue  the  case.  The  superior  court  held,  as  the  fact 
seems  to  be,  that  the  appellant  misled  his  own  attorney, 
and  that  the  failure  to  notice  the  case  was  the  direct  result 
of  his  own  neglect.  Under  these  circumstances,  no  case 
was  presented  justifying  the  court  in  continuing  the  cause. 

£y  the  Court. —  Order  affirmed. 


Ohlwsilbb,  Bespondent,  vs.  LoHMAinsr  and  others,  Appel- 
lants. 

April  IS— May  S,  1899. 

(i)  Special  verdict:  New  trial    {ft)  Negligence:  Letting  viciotta  horee: 
Court  and  jury. 

L  If  there  is  any  evidence  to  support  a  material  finding,  it  cannot  be 
stricken  from  the  special  verdict  or  a  directly  opposite  one  substi- 
tuted for  it  If  a  finding  is  against  a  decided  preponderance  of 
the  evidence,  the  remedy  is  by  motion  for  a  new  trial 

2.  Plaintiff  was  kicked  and  injured  by  a  mare  hired  by  him  from  de- 
fendants. In  an  action  for  such  injuries,  based  upon  alleged  negli- 
gence of  defendants  in  not  warning  him  of  the  vicious  character  of 
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the  animal,  the  jury  found  specially  that  defendants  did  warn  him 
that  the  mare  was  liable  to  kick  when  she  got  her  tail  oyer  the 
reins ;  that  she  did  not  get  her  tail  over  the  reins  before  she  kicked 
plaintifif ;  and  that  she  was  not  accustomed  to  kick,  so  as  to  be  dan- 
gerous, when  driven  in  single  harness,  when  she  did  not  have  her 
tail  over  the  rein&  They  found,  also,  that  defendants  were  in  the 
habit  of  using  a  kicking  strap  with  her  when  she  was  driven  in 
single  harness,  but  that  they  did  not  furnish  such  strap  when  they 
let  the  mare  to  plaintifC  Held^  that  the  court  cannot  say,  as  mat- 
ter of  law,  that  the  failure  to  furnish  a  kicking  strap  was  negligence 
for  which  defendants  are  necessarily  liable. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  plaintiflPs  cause  of  action  is  for  an  injury  which  he 
sustained  by  reason  of  being  kicked  by  a  horse  hired  to 
him  by  the  defendants,  who  were  livery  stable  keepers. 
The  complaint  charges  that  the  defendants  let  upon  hire  to 
the  plaintiff  a  certain  black  mare  and  express  wagon,  to 
which  the  mare  was  attached  in  harness,  to  drive  upon  a 
journey ;  that  the  said  mare  was,  and  for  a  long  time  had 
been,  unsafe  and  dangerous  to  drive  in  harness,  of  vicious 
disposition  and  habits,  and  accustomed  to  kick  in  harness, 
as  the  defendants  during  all  that  time  had  notice  and  well 
knew,  but  of  which  the  plaint'ff  was  ignorant ;  that,  not- 
withstanding, the  defendants  wrongfully  neglected  to  in- 
form or  warn  the  plaintiff,  as  in  duty  bound,  of  the  un- 
safe, dangerous,  or  vicious  disposition  and  habit  of  the  mare ; 
that  the  seat  upon  the  express  wagon  was  in  a  dangerous 
position  near  the  front  of  it,  so  that  when  driving  the 
wagon  plaintiff's  feet  and  limbs  hung  over  the  front  end 
thereof;  and,  notwithstanding  that  he  drove  with  due  care, 
the  mare,  without  plaintiff's  fault,  suddenly  and  repeatedly 
kicked  the  plaintiff  in  and  about  and  upon  his  left  leg,  in- 
flicting great  injury,  etc. 

The  defendants  answered,  admitting  their  calling  as  keep- 
ers of  a  livery  stable,  and  the  bailment  of  the  mare  and 
express  wagon  to  drive  from  Milwaukee  to  the  village  of 
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Oak  Creek.  They  denied  that  the  mare  had  any  vicious 
habit  or  disposition,  if  properly  managed  and  driven,  except 
that  if  the  line  was  allowed  negligently  and  carelessly  to 
get  under  her  tail,  and  was  not  carefully  and  properly  re- 
moved therefrom,  she  might  be  liable  to  kick;  that  she 
never  kicked  in  harness,  or  showed  any  bad  or  dangerous 
disposition  except  as  aforesaid,  and  that  they  fully  notified 
and  warned  plaintiff  of  such  habit  and  disposition,  and  cau- 
tioned him  not  to  allow  the  lines  to  get  under  her  tail,  and 
that  the  plaintiff  assumed  the  risk,  hiring  the  mare  and  ex- 
press wagon  after  due  notice  was  given  of  her  disposition  in 
this  respect ;  that  the  seat  was  a  shifting  seat,  and  could  be 
placed  upon  any  part  of  the  box  of  the  wagon,  but  the 
plaintiff  improperly  allowed  his  feet  and  legs  to  hang  over 
the  front  of  the  box,  and  next  and  near  the  hind  legs  of 
the  mare,  so  that  if  the  said  mare  should  kick  he  would  be 
injured;  that  he  negligently  and  carelessly  drove  the  mare, 
and  allowed  the  lines  to  get  under  her  tail,  which  caused 
her  to  kick,  whereby  he  was  struck  upon  his  leg,  but  any 
injury  which  was  received  by  him  was  occasioned  solely  by 
his  negligence,  carelessness,  and  improper  conduct. 

Upon  trial  before  a  jury,  a  special  verdict  was  returned : 
'^  (1)  Was  the  mare  let  by  defendants  to  the  plaintiff  accus- 
tomed to  kick  so  as  to  be  dangerous  when  driven  in  single 
harness,  when  she  did  not  have  the  lines  under  her  tail? 
Answer.  No.  (2)  If  you  answer  the  first  interrogatory  in 
the  affirmative,  were  the  defendants  aware  that  said  mare 
was  so  accustomed  to  kick  so  as  to  be  dangerous  when 
driven  in  single  harness?  A.  No.  (3)  If  you  answer  the 
first  and  second  interrogatories  in  the  affirmative,  did  the 
defendants,  or  either  of  them,  inform  the  plaintiff,  when 
said  mare  was  let  to  him,  that  said  mare  was  so  accustomed 
t^kick  when  driven  in  single  harness?  A.  No."  The  ver- 
dict further  found  that  the  mare  did  kick  and  injure  the 
plaintiff  as  alleged  in  the  complaint;  that  the  plaintiff  was 
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not  guilty  of  any  want  of  ordinary  care  in  driving  the  mare 
which  caused  or  contributed  to  bis  injury;  that  the  plaint- 
iff, when  the  mare  was  let  to  him,,  was  warned  that  she  was 
accustomed  to  get  the  lines  under  her  tail,  and  in  which 
case  she  was  liable  to  kick;  that  she  did  not  get  her  tail 
over  the  reins,  or  either  of  them,  before  she  kicked  and  in- 
jured the  plaintiff;  that  the  defendants  were  in  the  habit 
of  using  a  kicking  strap  with  her  when  she  was  driven  in 
single  harness,  before  they  let  her  to  the  plaintiff,  but  that 
they  did  not  furnish  such  strap  when  they  let  the  mare  to 
the  plaintiff;  that  if  it  had  been  furnished  the  plaintiff's  in- 
juries would  have  been  prevented ;  that  the  plaintiff  was 
not  guilty  of  any  negligence  which  caused  or  contributed  to 
the  injury  in  the  matter  of  the  location  of  the  seat  upon  the 
wagon  upon  which  he  was  riding;  that  the  defendants  were 
not  guilty  of  negligence  in  that  respect ;  and  the  damages 
were  found  to  be  $1,000,  in  case  the  plaintiff  should  be  en- 
titled to  recover. 

The  defendants  moved  for  judgment  upon  the  special 
verdict  in  their  favor,  and,  in  the  event  that  their  motion 
should  be  denied,  that  a  new  trial  be  granted.  The  plaint- 
iff moved  that  the  court  set  aside  the  answer  of  the  jury  to 
the  first  interrogatory,  as  contrary  to  the  facts  upon  the 
undisputed  evidence,  and  that  the  court  thereupon  find  in 
the  affirmative  in  answer  to  said  interrogatory,  and  that, 
upon  the  special  verdict  as  so  corrected,  judgment  be  given 
for  the  plaintiff;  or,  if  the  court  refused  to  correct  the  ver- 
dict, then  that  the  plaintiff  have  judgment  in  his  favor  u j3on 
the  verdict  as  entered  and  recorded ;  or,  if  denied  in  both 
instances,  then  that  the  entire  verdict  be  set  aside  and  a 
new  trial  gi'anted.  The  court,  upon  the  hearing  of  these  mo- 
tions, ordered  that  the  answer  of  the  jury  to  the  first  inter- 
rogatory be  set  aside,  and  found  as  a  fact  that  the  answer 
to  said  interrogatory  should  be,  and  the  same  was  thereby 
answered^  in  the  affirmative;  and  thereupon  rendered  judg- 
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ment  on  the  verdict  as  so  modified  and  corrected,  against 
the  defendants,  for  the  damages  found,  with  costs,  and 
denied  the  defendants'  motion  for  judgment  or  for  a  new 
trial.  From  the  judgment  entered  in  favor  of  the  plaint- 
iff the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Rogers  <&  Mann^ 
attorneys,  and  Turner  cfe  Timlin^  of  counsel,  and  oral  argu- 
ment by  W.  J.  Turner. 

For  the  respondent  there  was  a  brief  by  Jared  Thomp- 
souj  Jr.^  attorney,  and  M.  C.  Krause^  of  counsel,  and  oral 
argument  by  Mr.  Thompson.  They  contended,  inter  alia^ 
that  the  letter  of  a  horse  for  hire  is  liable  for  all  injuries 
resulting  from  the  vicious  or  dangerous  conduct  or  habits 
of  the  animal  of  which  he  had  notice,  or  for  injuries  by  the 
animal  which  are  attributable  to  his  neglect,  express  or  im- 
plied. He  warrants  the  horse  against  dangerousness,  vices, 
habits,  or  proneness  to  conduct  of  which  he  ought  to  be 
aware,  irrespective  of  actual  knowledge.  Shearm.  &  Redf. 
Neg.  (3d  ed.),  sees.  197,  593 ;  Story,  Bailm.  sees,  275,  383, 
390,  391a/  Edwards,  Bailm.  sees.  373-4;  CampheUv.  Page^ 
67  Barb.  113;  Hadley  v.  Cross,  34  Vt.  586,  80  Am.  Dec. 
699;  Home  v.  MeaJcin,  115  Mass.  326;  Blakemore  v.  B.  <& 
E.  R.  Co.  8  Ellis  &  B.  1035,  1038  (5),  1050-54;  Francis  v. 
Cockrelly  L.  E.  5  Q.  B.  501,  503,  507-9;  Moulton  &  R.  v. 
PhiUips  cfe  /S;  10  R  I.  218,  14  Am.  Rep.  663;  IngaUs  v. 
Bias,  9  Met.  1,  7,  10,  12,  15;  Geddes  v.  M.  R.  Co.  103 
Mass.  391,  395;  Dearth  v.  Baker,  22  Wis.  73;  Reynolds  v. 
Sussey,  64  JST.  H.  64;  Kennon  v.  Oikaer,  131  U.  S.  22,  25. 

PiNNET,  J.  1.  A  careful  examination  of  the  testimony 
on  the  question  whether  the  mare  let  to  the  plaintiff  by 
the  defendants  was  accustomed  to  kick  so  as  to  be  danger- 
ous when  driven  in  single  harness  when  she  did  not  have 
the  lines  under  her  tail,  and  answered  by  the  jury  in  the 
negative,  discloses  such  a  conflict  of  evidence  as  required 
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that  question  to  be  submitted,  as  it  was,  to  the  jury.  The 
action  of  the  court  below  in  amending  the  verdict  by  strik- 
ing out  such  negative  answer  and  substituting  for  it  an  af- 
firmative one,  cannot  be  said  to  be  in  accordance  with  the 
uncontradicted  evidence  on  that  point.  For  this  reason  it 
was  error  to  amend  the  verdict  by  substituting  the  affirm- 
ative answer  for  the  negative  one  of  the  jury.  There  was 
evidence  to  support  the  finding  of  the  jury  thus  rejected 
by  the  court,  and  the  finding  was  a  most  material  one.  If 
there  is  any' evidence  to  support  a  material  finding,  it  can- 
not be  stricken  from  the  special  verdict  or  a  directly  oppo- 
site one  substituted  for  it.  Dald  v.  Milwaukee  City  R.  Co. 
65  Wis.  371.  If  a  finding  in  a  special  verdict  is  against  a 
decided  preponderance  of  the  evidence,  the  remedy  is  by 
motjon  for  a  new  trial  For  this  reason  the  judgment  of 
the  circuit  court  must  be  reversed ;  and  when  judgment  of 
reversal  is  rendered  on  the  ground  of  an  erroneous  amend- 
ment to  a  special  verdict  in  a  material  respect,  it  is  the 
practice  of  the  court  to  award  a  new  trial,  as  the  circuit 
court  ought  to  have  done  instead  of  amending  the  verdict. 
Annas  v.  M.  ds  N.  R.  Co.  67  Wis.  60,  61.  The  motion  of 
the  defendants  for  judgment  in  their  favor  was  therefore 
properly  overruled.  The  action  of  the  circuit  court  shows 
that  it  was  of  the  opinion  that  the  finding  in  question  ought 
not  to  stand,  but  the  court  did  not  adopt  the  proper  remedy. 
The  first  question  was  answered  by  the  jury  in  the  nega- 
tive, and  to  the  effect  that  the  mare  was  not  accustomed 
to  kick  so  as  to  be  dangerous  when  driven  in  a  single  har- 
ness, when  she  did  not  have  the  lines  under  her  tail.  The' 
second  question  was  to  be  answered  only  in  case  the  first 
question  was  answered  in  the  affirmative,  but  the  jury  an- 
swered it,  notwithstanding,  in  the  negative,  and  to  the 
effect  that  the  defendants  were  not  cmwre  thai  the  mare  was 
accustomed  to  kick  under  the  conditions  mentioned  in  the 
first  qpestion,  so  as  to  be  dangerous  when  driven  in  single 
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harness.  The  third  question  was  to  be  answered  only  in 
case  the  first  and  second  were  both  answered  in  the  affirm- 
ative, but  the  jury  irregularly  answered  it,  notwithstanding, 
in  the  negative,  as  they  had  the  second,  and  to  the  effect 
that  the  defendants  did  not  inform  the  plaintiff,  when  the 
mare  was  let  to  him,  that  she  was  accustomed  to  kick  under 
the  conditions  stated  in  the  first  question,  as  it  was  proper 
they  should  do  if  they  made  any  finding  thereto  at  all, 
having  already  found  that  the  defendamU  had  no  knowledge 
that  she  was  so  accustomed  to  kick.  The  jury  found,  in  sub- 
stance, in  answer  to  the  fifth  and  sixth  questions,  that  the 
plaintiff  was  warned,  when  the  mare  was  let  to  him,  that 
she  was  accustomed  to  get  the  reins  under  her  tail,  and  that 
she  was  liable  to  kick  when  that  occurred,  and  that  she  did 
not  get  her  tail  over  the  reins  before  she  kicked  and  in- 
jured the  plaintiff.  It  will  be  seen,  therefore,  that  the  case 
was  made  to  turn  in  the  circuit  court  entirely  upon  the  an- 
swer to  the  first  question  substituted  by  the  court  for  the 
one  given  by  the  jury.  To  sustain  such  a  substitution  or 
amendment,  where  the  evidence  is  conflicting,  is  a  direct  in- 
vasion of  the  right  of  trial  by  jury  secured  by  the  constitu- 
tion. 

2.  The  action  was  founded  in  tort,  and  not  on  any  con- 
tract relation.  The  gist  of  the  action  was  the  negligence 
of  the  defendants.  The  verdict  before  amendment  did  not 
entitle  the  plaintiff  to  judgment  upon  the  cause  of  action 
set  out  in  the  complaint.  The  specific  negligence  alleged 
is  that,  knowing  the  vicious  disposition  and  unsafe  and 
dangerous  habit  of  the  mare  to  kick  when  driven  in  har- 
ness, the  defendants  wrongfully  neglected  to  inform  or 
warn  or  caution  the  plaintiff  of  the  fact  or  that  she  was 
unsafe  or  dangerous  to  drive  or  use  in  harness.  The  ver- 
dict did  not,  as  returned,  establish  the  fault  or  vicious  char- 
acter of  the  animal  in  the  general  terms  alleged.  It  found 
that  the  mare  was  not  accustomed  to  kick  so  as  to  be  dan- 
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gerons  when  driven  in  single  harness,  when  she  did  not 
have  the  lines  under  her  tail,  which  was  the  condition  of 
affairs  when  she  kicked  the  plaintiff.  As  against  what  she 
was  liable  to  do  when  she  got  the  lines  under  her  tail,  the 
plaintiff  had  been  cautioned  by  defendants,  and  it  was  found 
that  the  defendants  were  not  aware  that  the  mare  was  ac- 
customed to  kick  so  as  to  be  dangerous  when  driven  in 
single  harness,  in  the  circumstances  under  which  she  in- 
jured the  plaintiff,  namely,  when  she  did  not  have  the  lines 
under  her  tail.  They  had  therefore  no  occasion  to  give  a 
broader  caution  than  they  did.  The  fact  that  the  defend- 
ants are  found  to  have  been  in  the  habit  of  using  a  kicking 
strap  with  the  mare  when  she  was  driven  in  single  harness 
before  they  let  her  to  the  plaintiff,  and  that  they  did  not  fur- 
nish the  plaintiff  with  such  strap,  cannot  be  considered  as 
equivalent  to  a  finding  that  the  mare  was  accustomed  to  or 
had  the  habit  of  kicking  when  she  did  not  have  the  lines 
under  her  tail,  for,  if  it  did,  the  verdict  would  have  to  be 
held  fatally  defective,  as  being  contradictory.  The  use  of 
the  kicking  strap,  under  this  finding,  must  be  regarded  as  a 
precaution  against  the  vicious  habit  which  the  jury  found 
she  had,  not  as  against  one  she  had  not;  and,  under  the 
warning  given  the  plaintiff,  the  court  cannot  say,  as  a  mat- 
ter of  law,  that  the  failure  to  furnish  a  kicking  strap  was 
negligence  on  the  part  of  the  defendants  for  which  they 
are  necessarily  liable.  We  hold,  therefore,  that  the  plaint- 
iff was  not  entitled  to  judgment  upon  the  verdict  as  it  was 
returned. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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BoBsiENHAGEif,  Respondent,  vs.  Yiandbn,  Appellant. 

Apra  IS — May  S,  189t. 

Deed :  Boundaries :  Conflict  between  monuments  and  distances :  ^'Right  ** 

bank  of  river, 

1.  A  deed  purporting  to  convey  "4175  acres  of  land,  more  or  less,**  de- 
scribed the  land  as  commencing  at  a  giyen  point  on  a  certain  section 
line,  running  thence  west  1489  chains  to  the  east  bank  of  a  river; 
thence  southwesterly  along  the  bank  of  the  riyer  to  a  stake ;  thence 
east  17.755  chains  to  the  section  line ;  thence  north  2.75  chains  to  the 
place  of  beginning.  In  order  to  include  4175  acres  and  to  make 
the  east  and  west  lines  of  the  length  stated,  it  would  be  necessary 
to  take  in  some  land  west  of  the  riven  Held,  that  the  river  as  the 
western  boundary  of  the  land  controlled  the  distances  and  area 
specified  in  the  deed,  and  that  the  grantee  took  only  to  the  east 
bank. 

2l  It  seems  that  the  "right  bank"  of  a  river  is  the  bank  lying  to  the 
right  of  an  object  passing  down  streaou 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

In  1858  the  defendant,  Henry  Vianden^  sold  and  con- 
veyed to  one  Franke  a  parcel  of  land  ([being  part  of  a  larger 
tract  owned,  and  the  balance  of  it  still  owned,  by  him)  in 
section  12,  township  6  N.,  range  21  E.,  in  Milwaukee 
county,  bounded  as  follows :  Commencing  17^  chains  north 
of  the  southeast  corner  of  section  12,  running  thence  west 
14  chains  89  links  '^  to  the  right  bank  of  the  Einnickinnic 
river ;  thence  along  the  bank  of  said  river  in  a  southwest- 
erly direction  to  a  stake,"  etc. ;  thence  east  17  chains  76^ 
links  to  the  section  line;  and  thence  north  2  chains  75 
links,  to  the  place  of  beginning;  '^containing  4.175  acres  of 
land." 

Afterwards  Franke  conveyed  a  parcel  of  land  to  one 
Green  by  the  same  description,  except  that  instead  of  speci- 
fying the  right  bank  of  the  river  as  the  terminus  of  the 
north  line  of  the  tract,  it  specifies  the  east  bank  of  the  river 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1892.  207 

Borkenhageu  ▼&  YiandeD. 

as  snch  terminus.  It  also  specifies  "  4.175  acres  of  land, 
more  or  lessy^  as  the  quantity  thereby  conveyed. 

Green  devised  the  land  thus  conveyed  to  hira,  and  died. 
In  1886  such  devisee  conveyed  the  land  to  plaintiff  by  the 
same  description  and  boundaries  contained  in  the  convey- 
ance by  Franke  to  Green.  If  the  north  and  south  bound- 
ary lines  in  these  conveyances  be  extended  the  specified 
length  thereof  from  the  section  line  west,  they  will  cross 
Kinnickinnic  river,  and  extend  a  short  distance  beyond, 
and  the  tract  included  within  such  boundary  lines  will  con- 
tain 4.195  acres. 

This  action  is  to  recover  the  strip  of  land  between  the 
east  bank  of  the  river  and  a  line  drawn  from  the  west  ter- 
minus of  the  north  line  of  the  tract  southwesterly  to  the 
west  terminus  of  the  south  line  thereof, —  such  termini 
being  fixed  by  thus  extending  the  north- and  south' lines 
to  the  specified  length.  The  land  claimed  includes  the  bed 
of  the  river,  and  contains  about  one  third  of  an  acre.  The 
defendant  was  in  the  exclusive  adverse  possession  thereof 
when  the  action  was  brought. 

It  is  deemed  unnecessary  to  make  any  extended  state- 
ment of  the  testimony  or  the  instructions  to  the  jury. 
Sufficient  reference  to  these  will  be  found  in  the  opinion. 
The  jury  found  for  plaintiflf.  A  motion  by  defendant  for  a 
new  trial  was  denied,  and  judgment  entered  for  plaintiflf, 
pursuant  to  the  verdict,  for  the  recovery  of  the  land 
claimed.    The  defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Sylvester  dk 
Scheiher^  and  oral  argument  by  K  Soheiber. 

For  the  respondent  there  was  a  brief  by  Rogers  dk  Mann^ 
attorneys,  and  George  E.  Sutherlandy  counsel,  and  oral 
argument  by  Mr.  Sutherland. 

Lyon,  C.  J.  The  case  was  tried  throughout  on  the  theory 
that  Franke  conveyed  to  Green,  and  the  devisee  of  Green 
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to  the  plaintiff,  the  same  land  which  the  defendant,  Vianden^ 
conveyed  to  Franke.  The  jury  were  instructed,  in  sub- 
stance, that  if  the  lines,  courses,  distances,  and  area  of 
the  property  conveyed,  as  specified  in  such  deed,  were  all 
inconsistent  with  the  boundary  of  the  tract  by  the  right 
bank  of  the  Kinnickinnic  river,  the  latter  boundary  or 
"call"  in  the  conveyance  must  be  disregarded.  A  great 
mass  of  testimony  was  introduced  to  show  such  inconsist- 
ency, and  the  jury  must  have  found  that  it  existed,  for  they 
disregarded  the  bank  of  the  river  as  the  westerly  line  of 
the  land  conveyed,  and  established  such  line  at  a  point 
west  of  the  west  bank  thereof.  The  instruction  is  errone- 
ous. 

In  the  conveyance  by  Vianden  to  Franke  one  bank  or 
the  other  of  the  Kinnickinnic  river  is  the  western  boundary 
of  the  land  conveyed,  just  as  certainly  as  the  section  line  is 
the  east  boundar}'  thereof,  and  controls  the  distances  and 
area  specified  in  the  deed.  This  is  elementary  law.  The 
only  question  which  can  be  raised  under  that  conveyance  as 
to  the  extent  and  location  of  the  land  conveyed  is  whether 
the  right  bank  of  the  river  is  the  east  or  west  bank  thereof. 
The  river  flows  from  southwest  to  northeast.  We  have 
little  doubt  that  the  east  bank  —  or  the  bank  lying  to  the 
right  of  an  object  passing  down  stream  —  is  the  right  bank 
of  the  stream.  But,  however  that  may  be,  the  conveyances 
by  Franke  to  Green,  and  by  the  devisee  of  Green  to  plaint- 
iflp,  remove  that  possible  ambiguity,  and  make  the  east 
bank  of  the  river  the  western  boundary  of  the  land  con- 
veyed. Those  conveyances  also  show  conclusively  that  the 
quantity  of  land  specified  therein  was  not  intended  to  be 
controlling,  for  to  the  specification  of  such  quantity  the 
formula  "  more  or  less  "  is  added  in  each  conveyance,  which 
shows  it  to  be  a  mere  estimate,  and  by  necessary  inference 
subordinates  quantity  to  fixed  calls  or  monuments.  Hence, 
whatever  may  be  the  proper  construction  of  the  conveyance 
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by  Vianden  to  Franke,  it  is  certain  that  the  plaintiff  owns 
only  to  the  east  bank  of  the  river.  She  can  only  recover 
that  to  which  she  has  title.  The  verdict  and  judgment 
should  have  been  for  defendant.  The  verdict  being  for 
plaintiff,  the  motion  for  a  new  trial  should  have  been 
granted. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  oause  will  be  remanded  for  a  new  trial 


Lbb  and  others,  Appellants,  vs.  Bubnham,  Eespondent. 

4prf2  IS --May  S,  189$. 

Sale  qfehatteh:  Bescission  forfravd:  Election:  Replevin:  Belianoe  upon 
falae  representations:  Court  and  jury. 

Im  An  action  for  the  parchase  price  of  goods  is  not  such  an  election  to 
affirm  the  sale  as  ^ill  prevent  a  subsequent  action  of  replevin  for 
the  goods  on  the  ground  that  the  sale  was  induced  by  false  repre- 
sentations, where  such  prior  action  was  brought  by  direction  of  ^e 
vendors'  agent  without  their  knowledge  or  consent  and  in  igno- 
rance of  the  representations  or  their  falsity,  and  where  the  vendors 
'  dismissed  that  action  as  soon  as  they  learned  of  it 

&  Nor  is  an  attachment  suit,  brought  subsequently  to  the  replevin  ac- 
tion and  upon  a  part  of  the  indebtedness  not  included  therein,  an 
election  as  to  any  matter  involved  in  such  replevin  action. 

&  It  appearing  in  the  replevin  action  that  plaintiffs  also  consulted  the 
reports  of  collecting  agencies  with  reference  to  the  vendees,  the 
question  whether  they  relied  upon  the  information  thus  obtained 
or  upon  the  statements  of  the  vendees  as  the  inducement  to  sell  the 
goods,  was  a  question  of  fact  for  the  jury. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Burke  <&  Hilea^ 
and  oral  argument  by  J.  F.  Burke.  They  argued,  among 
other  things,  that  it  was  for  the  jury  to  decide  whether  the 
Vol.  83-14 
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plaintiflFs  relied  upon  the  representations  of  Brackel  &  En- 
gelke  entirely,  or  to  what  extent  they  did  rely  upon  those 
representations.  Clark  v.  Dicksouy  6  C.  B.  (N.  S.),  453 ; 
Morgan  v.  Shiddy^  62  N.  T.  319.  The  presumption  is  that 
plaintiffs  did  rely  upon  the  false  and  fraudulent  statements 
of  the  firm,  unless  there  is  evidence  to  the  contrary.  Holr 
hrooh  V.  Burty  22  Pick.  546;  Fishhack  v.  Miller^  15  Nev. 
428;  Bedgrave  v.  Hurd,  L.  R.  20  Ch.  Div.  1. 

For  the  respondent  there  was  a  brief  by  Tv/mer  &  Tirrtr- 
liuy  and  oral  argument  by  W.  J.  Turner.  They  contended, 
inter  alta^  that  as  the  plaintiffs  sought  and  obtained  other 
information  and  acted  thereon  in  giving  the  credit,  they 
cannot  avail  themselves  of  any  misrepresentation.  Kerr, 
Fraud  &  M.  75;  1  Bigelow,  Fraud,  521, 

Orton,  J.  This  is  an  action  of  replevin,  brought  by  the 
plaintiffs,  merchants  of  New  York  city,  to  recover  certain 
goods  alleged  to  have  been  purchased  and  obtained  from 
them  by  the  firm  of  Brackel  &  Engelke,'  of  the  city  of  Mil- 
waukee, by  false  and  fraudulent  representations,  from  the 
defendant  as  sheriff  of  Milwaukee  county,  who  held  them 
under  certain  executions  against  Brackel  &  Engelke  in 
favor  of  several  of  their  creditors.  The  case  was  tried  be- 
fore the  court  and  jury,  and  at  the  end  of  the  testimony 
the  court,  on  motion,  directed  the  jury  to  find  a  verdict  for 
the  defendant;  and  this  appeal  is  from  the  judgment  en- 
tered thereon.  The  following  appear  to  be  substantially 
the  facts  according  to  the  testimony: 

In  July,  1887,  one  George  M.  Hugo,  the  dry  goods  sales- 
man of  the  plaintiffs,  obtained  from  said  firm  in  Milwaukee 
the  following  statement  of  their  financial  circumstances 
with  the  view  of  selling  them  goods  on  time,  as  follows, 
viz.,  they  started  in  business  in  the  spring  of  that  year,  with 
a  cash  capital  of  $5,000  of  their  own  money,  and  had  more 
money  to  put  into  the  business  if  necessary.   On  this  state- 
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ment  the  plaintiffs  sold  said  firm  the  first  bill  of  goods,  anil 
continued  to  sell  them  goods  from  time  to  time  until  a 
short  time  before  the  commencement  of  this  action  in  1890, 
relying  upon  the  truth  of  said  statement,  and  upon  their 
further  statement,  from  time  to  time  thereafter,  that  they 
were  doing  a  good  business  and  making  money  and  thus 
adding  to  their  capital.  When  the  .plaintiffs  first  ascertained 
that  these  representations  were  untrue,  in  1890,  the  balance 
of  their  claim  against  the  firm  for  goods  so  obtained  was 
about  $3,000.  The  truth  was  that  said  firm  had  no  cash 
capital  whatever  of  their  own  money,  and  that  they  had 
commenced  business  on  borrowed  money  alone,  and  they 
never  did  a  good  business,  and  did  not  make  money  or  add 
to  their  capital ;  but,  on  the  contrary,  they  were  probably 
insolvent  all  the  time,  and  in  1890  they  were  indebted  to 
various  creditors  besides  the  plaintiffs  in  the  aggregate  sum 
of  about  $20,000,  and  before  the  commencement  of  this 
action  had  made  an  assignment  for  the  benefit  of  their  cred- 
itors. The  said  $20,000  of  their  indebtedness  was  repre- 
sented by  the  judgments  on  which  the  executions  were 
issued  and  levied  upon  their  goods,  and  by  which  the  de- 
fendant as  sheriff  held  them.  It  appears  that  said  firm  of 
Brackel  &  Engelke  commenced  business  in  the  spring  of 
1887,  without  any  capital  of  their  own;  not  only  made 
nothing,  but  lost  money,  and  in  1890  were  grossly  insolvent  ; 
and  that  the  money  they  borrowed  to  commence  business 
on  is  a  part  of  the  indebtedness  for  which  one  of  said  judg- 
ments was  rendered. 

These  facts  appear  to  be  established  by  the  plaintiffs^  evi- 
dence. On  the  other  hand,  the  said  firm  denied  that  they 
had  made  any  such  representations,  but  do  not  seem  to  have 
denied  that  they  were  false  if  made.  It  was  shown  that 
before  this  action  was  commenced  the  plaintiffs  brought 
suit  on  some  of  the  indebtedness  for  which  the  goods  were 
sold.    This,  it  was  claimed,  affirmed  the  contract  by  the 
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election  of  the  plaintiffs.  But  it  was  shown  also  that  said 
suits  were  ordered  by  one  of  the  agents  of  the  plaintiffs, 
without  special  direction  from  them,  and  when  the  agent . 
had  no  knowledge  of  said  representations  or  of  their  falsity ; 
and  before  this  suit  was  brought  said  aetions  were  discon- 
tinued by  the  plaintiffs.  There  was  evidence  also  that  in 
1887,  and  perhaps  afterwards,  the  plaintiffs  consulted  the 
reports  of  collection  agencies  as  to  the  standing  of  said 
firm  as  merchants.  But  such  reports  did  not  pretend  to 
give  their  actual  financial  condition,  but  related  only  to 
their  character,  reputation,  habits,  history,  and  general 
standing  as  merchants.  It  was  also  shown  that  after  this 
suit  was  brought  the  plaintiffs  brought  suit  in  attachment 
on  a  part  of  their  indebtedness  not  included  in  this  suit, 
and  attempted  to  have  the  defendant  account  for  the  goods 
in  his  hands,  by  showing  that  the  judgments  were  in- 
valid. It  was  on  this  state  of  facts  that  the  court  directed 
a  verdict  for  the  defendant. 

1.  The  commencement  of  the  actions  before  this  suit  was 
brought  was  no  election  on  the  part  of  the  plaintiffs,  be- 
cause the  agent  who  did  so,  without  their  knowledge  or 
direction,  did  not  know  of  the  representations  or  their  fal- 
sity ;  and  as  soon  as  they  ascertained  that  said  actions  were 
commenced  they  discontinued  them  and  brought  this  suit 
in  replevin,  disaflBrming  the  contract.  This,  in  reason,  was 
no  election  to  afllrm  it,  and  the  authorities  cited  by  the 
learned  counsel  of  the  respondent  so  hold.  Rays  v,  Midas, 
104  K  T.  602;  Equitable  C.  F.  Co.  v.  EerseCy  103  N.  T.  25 ; 
Terry  v.  Munger,  121  K  Y.  161. 

2,  As  to  the  action  brought  by  the  plaintiffs  after  this 
suit  was  commenced  on  a  part  of  the  indebtedness  not  in- 
cluded in  this  action,  it  was  no  election  as  to  any  matter 
involved  in  this  action.  In  Singer  v.  SchiUingy  74  Wis.  369, 
the  plaintiff  brought  replevin  for  a  part  of  the  goods  ob- 
tained by  fraud,  and  afterwards  brought  an  action  for  the 


Digitized  by 


Google 


Wifl.]  JANUARY  TERM,  1892.  218 

Lee  and  others  v&  Burnham. 

conversion  of  a  part  that  had  been  previously  sold,  to  en- 
able him  to  garnishee  the  assignee.  It  was  held  that  by 
bringing  this  action  the  plaintiff  waived  the  tort  as  to  that 
part  of  the  indebtedness,  but  that  by  none  of  these  acts 
did  the  vendor  afSrm  the  original  sale  or  lose  the  right  to 
recover  in  the  action  of  replevin. 

So  far,  then,  there  was  nothing  to  prevent  the  jury  from 
rendering  a  verdict  in  favor  of  the  plaintiffs  on  ^he  ground 
that  the  goods  were  obtained  by  such  false  and  fraudulent 
representations,  for  they  would  have  had  the  right  to  be- 
lieve the  testimony  of  the  plaintiffs.  It  is  suggested  that 
the  court  ordered  a  verdict  for  the  defendant  on  the  ground 
that  the  plaintiffs  consulted  the  reports  of  the  collecting 
agencies,  and  therefore  must  have  relied  upon  the  informa- 
tion so  obtained,  rather  than  upon  the  representations  of 
said  firm.  The  information  so  obtained  was  not  the  same 
as  that  imparted  by  the  statement  of  the  firm.  The  latter 
was  of  their  actiuil  financial  condition,  their  actual  capital 
and  ability  to  pay  for  the  goods  they  bought  of  the  plaint- 
iffs on  short  time.  This  information  was  far  more  mate- 
rial, important,  and  reliable  than  that  obtained  from  the 
reports.  One  of  the  revised  and  fullest  reports  which  they 
consulted  contained  this  cautious  reservation :  ^'  But  it  is 
impossible  to  get  any  definite  estimate  of  their  net  worth  ;'^ 
meaning  the  net  worth  of  the  firm.  The  testimony  of 
the  plaintiffs  was  that  they  relied  all  the  time  on  the  truth 
of  these  representations  of  the  firm,  and  only  found  out 
that  they  were  false  a  short  time  before  this  action  was 
brought.  The  jury  had  a  right  to  so  find,  if  they  had  been 
allowed  to  do  so.  But  if  these  reports  of  the  agencies  had 
been  of  precisely  the  same  facts  as  the  statements  of  the 
firm,  the  plaintiffs  would  have  had  the  right  to  rely  upon 
both ;  one  as  corroborating  the  other.  If  they  relied  upon 
the  statements  of  the  firm  as  the  inducement  of  the  sales 
to  any  extent,  it  was  sufBcient.  Morgan  v.  Skiddt/y  62  N.  T. 
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^19.  The  question  was,  Did  the  firm,  in  making  the  repre- 
sentations, intend  to  defraud  the  plaintiffs  or  to  deceive 
and  induce  them  to  make  the  sales?  All  these  were  ques- 
tions of  fact  for  the  jury  and  not  for  the  court.  There  is 
nothing  in  the  case  conclusive  against  the  plaintiffs'  recov- 
ery, aa  there  should  have  been  to  justify  taking  the  case 
from  the  jury  and  ordering  a  verdict  for  the  defendant. 
The  jury  would  have  been  justified  on  the  facts  in  render- 
ing a  verdict  for  the  plaintiffs. 

The  case  of  Singer  v.  SchiUing^  74  Wis.  369,  is  very  much 
in  point  in  almost  all  respects.  That  was  replevin  of  the 
goods  obtained  by  similar  representations,  and  there  was 
evidence  that  the  plaintiff  obtained  other  information  of 
the  financial  standing  of  the  vendee,  and  the  court  directed 
a  verdict  for  the  defendant,  as  here.  Chief  Justice  Cole 
said  in  the  opinion :  "  The  plaintiff  claimed  and  attempted 
toprove  that  he  was  induced  to  make  the  sale  by  the  fraud- 
ulent representations  of  the  vendee  as  to  his  financial  abil- 
ity. On  the  other  side  it  was  attempted  to  be  shown  that 
the  vendor  did  not  rely  upon  any  representations  made  by 
the  purchaser,  but  sought  from  other  sources  information 
as  to  his  financial  standing,  and  acted  upon  the  information 
which  he  thus  obtained.  It  is  very  plain  that  the  question 
whether  or  not  the  vendor  in  making  the  sale  relied  upon 
the  false  statements  of  the  vendee  was  one  which  should 
have  been  submitted  to  fhe  jury.  It  was  error  to  withdraw 
the  case,  in  view  of  that  material  fact,  where  there  was  a 
conflict  of  testimony  upon  it." 

By  the  Court —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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MoOoY,  by  guardian  ad  Uiem^  Respondent,  vs.  The  Mil- 
WAUXBB  Stbket  Railway  Company,  Appellant. 

A'priX  13 —May  S,  189S. 

BiBSET  Bailways:  Negligence.    (1)  New  Mai:  Verdict  contrary  to 
evidence.    (Jf)  Contributory  negligence:  Court  and  fury, 

1.  In  an  action  against  a  street  railway  company  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  driver  of  a 
horse-car,  plaintiff  testified  that  while  riding  on  horseback  his 
hOTse  fell  and  he  feU  under  the  horse  about  150  feet  ahead  of  the 
car,  and  while  he  was  lying  there  the  wheel  of  the  car  ran  over  his 
arm.  His  testimony  as  to  the  place  where  the  horse  fell  was  not 
corroborated ;  but  four  disinterested  witnesses,  who  were  riding  on 
the  car  in  a  position  to  see  the  accid^it,  testified  that  the  horse  fell 
by  the  side  of  the  car.  Heldy  that  it  was  an  abuse  of  discretion  not 
to  set  aside  a  verdict  in  favor  of  plaintiff  as  being  contrary  to  the 
weight  of  evidence. 

^  In  such  case,  the  answer  having  alleged  contributory  negligence, 
that  question  should  have  been  submitted  to  the  jury,  even  on 
plaintiff's  theory  of  the  facts ;  and  it  was  error  to  charge  the  jury 
to  the  effect  that  there  was  no  claim  on  the  part  of  defendant  that 
plaintiff  was  guilty  of  contributory  negligence,  so  that  if  they  came 
to  the  conclusion  that  plaintiff's  version  was  correct,  the  only  thing 
for  them  to  inquire,  after  was  whether  the  driver  was  guilty  of 
negligenca 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

This  is  an  action  for  personal  injury  sustained  by  the 
plaintiff  while  engaged  in  traveling  on  West  Water  street, 
in  Milwaukee,  at  a  point  between  Clj^bourn  and  Sycamore 
streets,  upon  horseback,  as  a  messenger  boy,  by  reason  of  the 
horse  stumbling  and  falling  upon  the  plaintiff,  and  the  car 
running  into  and  injuring  him.  The  complaint  is  in  the 
usual  form  in  such  cases.  The  answer  consists  of  admissions 
of  incorporation,  etc.,  denials,  and  alleges  as  a  separate  and 
second  defense  to  the  complaint  that  any  injury  sustained 
by  the  plaintiff  was  caused  by  his  own  negligence,  directly 
<3ontributing  thereto. 
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The  trial  judge,  in  his  charge  to  the  jury,  stated,  in  ef- 
fect, that  there  are  two  different  accounts  that  are  given 
by  tlie  witnesses  of  this  transaction  and  of  the  manner  in 
which  it  occurred.  One  is  an  account  given  by  the  plaintiff 
himself,  of  the  fact  that  he  was  riding  along  the  street  on 
a  horse,  and  that  the  horse  accidentally  stumbled  or 
slipped  and  fell,  and  that  he  fell  under  the  horse,  some  150 
feet  ahead  of  the  street  car,  and  that  while  lying  there  the 
wheel  of  the  car  ran  over  his  arm  and  crushed  it  in  the 
manner  described.  The  other  account  is  on  the  part  of  the 
defendant,  and  is,  in  substance,  that  he  fell  from  his  horse 
or  the  horse  fell  down  by  the  side  of  the  street  car  after 
the  car  had  passed  by  him,  and  the  horse  fell  and  the  boy 
fell  down  under  him,  if  he  fell  at  all,  by  the  side  of  the  car 
or  near  the  rear  end  of  the  car.  At  the  close  of  the  trial 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$2,500.  From  the  judgment  entered  thereon  the  defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  by  Millery  Noyes  ik 
MiUeTy  and  oral  argument  by  B.  K.  Miller^  Jr. 

For  the  respondent  there  was  a  brief  by  Turner  <6  Tim- 
lin, and  oral  argument  by  W.  J,  Turner. 

Cassodat,  J.  The  car  of  the  defendant,  which  it  is 
claimed  ran  upon  the  plaintiff,  was  at  the  time  of  the  acci- 
dent going  north  on  West  Water  street  towards  Grand 
avenue.  According  to  the  plaintiff's  testimony  the  acci- 
dent occurred  somewhere  between  Clybourn  and  Sycamore 
streets.  According  to  the  defendant's  witnesses,  it  oc- 
curred between  Fowler  and  Clybourn  streets.  It  is  undis- 
puted that  the  accident  occurred  about  half  past  6  o'clock  • 
on  the  evening  of  April  27, 1891,  in  broad  daylight ;  that  the 
plaintiff  was  at  the  time  about  eighteen  years  of  age,  riding  a 
large  bay  horse,  blind  in  one  eye,  called  "  Highflyer,"  be- 
cause he  was  " long-legged  and  skinny;"  that  said  horse 
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had  been  used  as  a  wagon  horse,  and  that  the  plaintiff  had 
never  ridden  him  before,  and  did  not  know  as  others  had; 
that  the  boy  had  been  riding  the  horse  in  the  vicinity  of 
the  car  from  as  far  south  as  Heed  street;  that  after  cross- 
ing the  bridge  the  oar  got  ahead  of  the  boy  on  the  horse ; 
and  that  the  car  was  full,  or  nearly  full,  of  passengers. 

The  theory  that  the  horse  fell  at  or  near  the  track  any- 
where ahead  of  the  car  is  based  entirely  upon  the  plaintiflPs 
testimony  alone.  That  testimony  was  flatly  contradicted 
by  four  disinterested  witnesses,  riding  upon  the  car,  in- 
cluding the  driver,  who  had  ceased  to  be  in  the  employ  of 
the  defendant.  These  four  witnesses  all  testify  positively 
that  the  horse  fell  by  the  side  of  the  car,  and  near  the 
middle  or  rear  end.  They  were  each  and  all  in  a  position 
to  know  whether  the  horse  fell  in  front  of  the  car  or  not, 
and  the  testimony  of  each  of  them  is  irreconcilably  in  con- 
flict with  the  testimony  of  the  plaintiff  on  the  vital  ques- 
tion in  the  case.  It  is  true  the  learned  trial  judge  left  it  to 
the  jury  to  determine  which  of  the  two  accounts  of  the 
transaction  was  thie  true  one;  and  it  is  manifest. that  they 
must  have  found  that  the  plaintiff's  account  was  the  true 
one,  notwithstanding  it  is  against  the  clear  preponderance 
and  weight  of  the  evidence,  besides  being  in  some  respects 
incredible.  If  the  horse  actually  fell  in  front  of  the  car, 
and  the  plaintiff  was  then  run  upon  by  the  car,  as  claimed, 
the  occurrence  would  not  only  have  startled  the  numerous 
bystanders  in  the  car,  but  also  the  numerous  others  in  the 
street ;  and  consequently  there  would  have  been  no  diffi- 
culty in  finding  plenty  of  witnesses  to  corroborate  the 
plaintiff's  version: 

In  certain  classes  of  cases  jurors  may  be  so  impregnated 
with  sympathy  for  the  one  party  and  prejudice  against  the 
other  as  to  inadvertently  disregard  the  responsibility  im- 
posed by  the  oath  administered ;  and  this  may  have  been 
stimulated  by  a  portion  of  the  charge,  to  the  effect  that 
"  the  weight  of  testimony  does  not  depend  upon  the  num- 
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ber  of  witnesses."  From  this  the  jury  may  have  inferred 
that  the  court  regarded  the  plaintiffs  uncorroborated  tes- 
timony as  weighty  as  that  of  all  the  witnesses  on  the  part 
of  the  defendant.  While  the  weight  of  testimony  does  not 
necessarily  depend  upon  the  number  of  witnesses,  yet, 
where  the  witnesses  are  of  equal  credibility,  it  may  un- 
doubtedly be  increased  by  the  number  of  witnesses.  Of 
course  the  weight  and  credibility  are  for  the  jury.  Bier- 
hack  "0.  Ooodyear  R.  Co,  54  Wis.  213 ;  Shekey  v.  Eldredge^ 
71  Wis.  538.  Where  the  testimony  on  the  one  side  clearly 
outweighs  the  testimony  on  the  other  the  verdict  should  be 
accordingly.  Sperhsley  v.  Lancdshi/re  Ins.  Co.  62  Wis.  452 ; 
Telford  v.  Frost,  76  Wis.  176. 

In  the  case  at  bar  there  is  nothing  tending  to  discredit 
any  of  the  defendant's  witnesses,  whereas  the  plaintiff  was 
seeking  to  recover  upon  his  own  testimony.  The  court 
was  specially  asked  to  set  aside  the  verdict  on  the  ground 
that  it  is  contrary  to  the  weight  and  preponderance  of  the 
evidence.  Under  all  the  circumstances  of  this  case,  we 
think  this  motion  should  have  been  granted,  and  that  it 
was  an  abuse  of  discretion  not  to  grant  the  same.  JBever- 
idge  v.  Wdch,  7  Wis.  465;  Jones  v,  C.  c&  N.  W.  R,  Co.  49 
Wis.  352;  Allen  v.  Milwaukee,  72  Wis.  182. 

Besides,  we  think  it  was  error  for  the  court  to  charge 
the  jury  to  the  effect  that  there  Vas  no  claim  or  pretense 
on  the  part  of  the  defendant  that  the  plaintiff  was  guilty 
of  contributory  negligence,  so  that,  if  the  jury  came  to  the 
conclusion  that  the  plaintiff's  version  of  the  transaction  was 
the  correct  one,  then  the  only  thing  for  them  to  inquire 
after  was  whether  the  driver  was  guilty  of  negligence.  As 
indicated,  the  answer  alleged  contributory  negligence;  and 
we  do  not  think  that  issue  should  have  been  taken  from 
the  jury,  even  on  the  plaintiff's  theory  of  the  facts. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Digitized  by 


Google 


Wis.]  JANUAET  TERM,  1892.  219 

Parks  VB,  The  West  Side  R,  Ca 


Pasks,  Eespondent,  vs.  Thb  West  Sidb  Railway  Company, 

Appellant. 

Apnl  U—May  S,  189S. 

Misnomer  of  party:  Amendment 

In  the  sammoDS  and  complaint  the  name  of  the  defendant  was  W.  S. 
Rsdltoay  Ca,  but  it  was  evident  that  the  W.  S.  Railroad  Co.,  its  suc- 
ces^r,  was  intended.  The  summons  was  served  on  one  B„  who  was 
president  of  both  companies.  Heldf  that  the  trial  court  properly  al- 
lowed an  amendment  as  to  the  name,  although  the  W.  S.  Railu>a^ 
Ca  still  had  a  nominal  existence. 

APPEAL  from  the  Superior  Court  of  Mihoauhee  County. 

This  is  an  appeal  from  an  order  amending  the*  summons 
and  complaint  by  striking  out  the  word  "  way,"  where  it 
occurs  in  the  name  of  the  defendant,  and  inserting  the  word 
"road."  The  summons  was  served  October  29, 1890,  and 
the  complaint  November  26, 1890.  The  complaint  is  for  the 
abatement  of  an  alleged  nuisance  adjoining  the  plaintiff's 
premises,  consisting  of  noise,  smoke,  steam,  and  gases  com- 
ing from  an  electrical  power  house,  which  it  is  alleged  is 
owned  and  operated  by  the  defendant.  An  answer,  the  ma- 
terial part  of  which  consisted  of  a  general  denial,  was  served 
December  16, 1890,  and  thereafter  the  case  was  twice  no- 
ticed for  trial  by  plaintiff.  When  on  the  calendar  for  the 
April  term,  1891,  of  the  superior  court  of  Milwaukee  county, 
plaintiff  made  a  motion  to  amend  the  defendant's  name  by 
striking  out  the  word  "way,"  and  inserting  the  word 
"  road,"  which  was  granted.  Affidavits  were  submitted  on 
both  sides  on  this  motion,  from  which  the  following  state 
of  facts  appears : 

In  December,  1888,  a  corporation  was  organized,  bearing 
the  name  of  the  West  Side  Railway  Company^  which  ac- 
quired a  franchise  to  build  and  maintain  street  railways  in 
Milwaukee,  but  had  no  franchise  to  operate  an  electrical 
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railway  or  power  house.  This  corporation  built  its  rail- 
way, and  operated  it  by  animal  power,  and  used  the  build- 
ing now  used  as  a  power  house,  and  complained  of  in  this 
action,  as  a  stable  for  horses.  June  5,  1889,  a  corporation 
was  organized  for  the  purpose  of  operating  street  railways 
in  Milwaukee,  called  the  West  Side  Eailroad  Company,  and 
on  the  7th  of  June,  1889,  the  West  Side  Railway  Company 
conveyed  to  the  West  Side  Eailroad  Company  all  its  prop- 
erty, real  and  personal,  and  its  franchises,  since  which  time 
the  rail  "  way  *'  company  seems  to  have  done  no  business. 
The  rail  "  road  "  company  subsequently  acquired  an  elec- 
trical franchise,  and  operated  its  lines  by  electricity,  using  ^ 
the  building  here  charged  to  be  a  nuisance  as  a  power 
house.  The  summons  was  served  on  Washington  Becker, 
who  was  and  is  president  of  both  companies. 

[The  plaintiff  moved  to  dismiss  the  appeal  on  the  grounds, 
among  others,  that  the  order  appealed  from  is  not  an  ap- 
pealable order  within  the  meaning  of  sec.  3069,  R  S.,  and 
that  the  appellant,  the  West  Side  Ro/Uway  Compojiy^  is  not  ag- 
grieved by  said  order  and  has  no  right  to  appeal  therefrom, 
its  only  reason  for  appealing  being  that  the  trial  court  de- 
cided that  it  had  not  been  sued.  The  motion  was  denied 
November  17,  1891.] 

For  the  appellant  there  was  a  brief  by  Danforth  Becker^ 
attorney,  and  Turner  c&  Timliny  of  counsel,  and  oral  argu- 
ment by  W. «/".  Turner.  They  cited  Governor  of  Georgia  v, 
MadrazOy  ITet.  122  \  Hawes,  Jurisdiction,  sec.  230;  Oshom 
V.  Bank  of  U.  S.  9  Wheat.  856;  MoNutt  v.  Bland,  2  How. 
23;  Miott  v.  Eolmes,  1  McLean,  466;  Bates  <&  ff.  v.  State 
Banky  7  Ark.  394;  MoOravey  v.  Cox,  24  Ark.  574;  MouUon 
V,  Be  MaCarty,  6  Rob.  (N.  T.),  470;  King  v.  Randlett,  33 
Cal.  318;  Fanning  v.  Krapfly  61  Iowa,  417;  Packard  v. 
Woody  17  Abb.  Pr.  321;  DaA)i8  v.  Mayory  14  K  Y.  506; 
N'ev)  York  S.  M.  M,  P,  Abbo.  v.  Remington  A,  Worksy  89 
id.  22 ;  Bassett  v.  Fishy  75  id.  303 ;  Board  of  Supervisors  i\ 
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Miller,  4: 'ExxTiy  71;  Brown  v.  T.  K  <&  J.  JR.  Co.  8  Am.  Oovp. 
Oas.  270 ;  Gardner  v.  Kraft,  52  How.  Pr.  499 ;  Dousman  v. 
Mihoaukeey  1  Pin.  81. 

For  the  respondent  there  was  a  brief  by  K  G.  Comstock 
and  Kaie  H.  Pier,  and  oral  argument  by  Miss  Pier.  They 
argued,  among  other  things,  that  the  amendment  was  a 
mere  correction  of  a  misnomer  and  not  a  substitution  of  a 
different  party  defendant.  Shennam,  v.  Props.  Conn.  P. 
Bridge,  11  Mass.  337;  Bv/mham  v.  Sa/mtgs  Bank,  5  N.  H. 
578;  Eeckma/n's  Adrn?r  v.  L.  c&  N.  R.  Co.  85  Ky.  631. 
Amendments  in  the  name  of  a  corporation  defendant  from 
"Railway"  to  "  Eailroad"  and  vice  versa  have  often  been 
permitted,  and  in  every  instance  have  been  sustained  by  the 
appellate  court.  Galveston,  H.  <&  S.  A.  P.  Co.  v.  Donahoe, 
9  Am.  &Eng.  R.  Cas.  287,  56  Tex.  162;  Chicago  <6  I.  A. 
L.  P.  Co.v.  Johnson,  13  Am.  &  Eng.  R.  Cas.  181;  Central 
<&  M.  P.  Co.  V.  Morris,  28  id.  50.  A  legal  proceeding  re- 
lating to  a  corporation  is  not  inoperative  by  reason  of  a 
slight  variation  in  the  company's  name,  if  the  identity  of 
the  corporation  is  clearly  indicated.  1  Morawetz,  Corp. 
sec.  354;  Chancellor  of  Oxford^ s  Case,  10  Co.  54,  57;  Sou- 
hegan  Nail,  C.  <&  W.  Factory  v.  McConihe,  7N.  H.  309. 

WiNSLow,  J.  The  defendant  claims  that  the  action  of  the 
court  below  is  not  a  legitimate  amendment  of  the  name  of 
a  party,  but  the  discharge  of  one  party  as  defendant  and 
the  substitution  of  another.  The  claim  does  not  appeal 
strongly  to  a  mind  which  is  looking  at  the  substance  of 
things,  rather  than  the  mere  form.  The  merest  inspec- 
tion of  the  complaint  shows  that  it  was  the  company  which 
was  maintaining  an  electrical  railroad  which  was  intended 
to  be  sued,  and  it  appears  that  the  president  of  the  com- 
pany was  in  fact  served  with  the  summons.  No  doubt  can 
be  entertained  that  if  there  had  been  no  corporation  bear- 
ing the  name  of  the  West  Side  Rail  "  way  "  Company  the 
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amendment  would  have  been  unobjectionable.  Should  the 
fact  that  such  a  corporation  still  maintained  a  nominal  ex- 
istence, without  property  or  franchises,  make  any  difference 
witli  the  result?  We  think  not.  As  we  view  it,  the  cor- 
poration which  was  operating  the  electrical  power  house 
and  railroad  was  sued  in  this  action,  with  a  slight  mistake 
in  name,  which  the  court  properly  corrected. 
By  the  Court. —  Order  affirmed. 


Gttkthbb,  Appellant,  vs.  ITllbioh  and  others,  Itespondents. 

April  U  —  May  S,  1899, 

{1,  f)  Vendor  ctnd  purcTiaser  of  land:  Misrepresentation  as  to  location: 
Agency:  Fraud,  (S)  Who  may  rescind  contract  for  fraud,  (4)  Spe- 
cial verdict:  Ambiguous  finding. 

1.  The  agent  of  the  vendors  having  made  a  false  statement  as  to  the 
location  of  their  lots,  whereby  the  vendee  was  induced  to  purchase 
them,  both  the  vendors  and  the  agent  are  Uable  to  the  vendee  for 
the  difference  between  the  value  of  the  lots  actually  purchased  and 
those  which  he  was  led  to  believe  he  was  getting ;  and  it  is  imma- 
terial that  neither  the  agent  nor  the  vendors  by  any  artifice  pre- 
vented or  dissuaded  the  vendee  from  making  inquiry  as  to  the  true 
location  of  the  lots,  which  he  had  means  of  ascertaining.  Mamlock 
V.  Fairbanks,  46  Wis.  416,  and  Conner  v,  Welch,  51  id.  440,  distin- 
guished. 

SL  The  agent  of  the  vendee  of  lots  having  fraudulently  pointed  out  to 
his  principal  other  and  more  valuable  lots  as  those  which  ^ould  be 
conveyed  to  him,  and  having  thereby  induced  him  to  purchase 
them,  and  the  vendors,  after  learning  of  the  fraud,  having  made 
the  transaction  their  own  by  ratification  and  adoption,  it  would 
seem  that  such  vendors  are  liable  to  the  vendee  for  the  damages 
resulting  from  such  fraud,  although  there  was  no  combination  or 
conspiracy  between  them  and  the  vendee's  agent 

a  The  perpetrator  of  the  fraud  by  which  a  contract  is  induced  has  no 
right  to  rescind  it 

4.  A  finding  in  a  special  verdict,  consisting  of  a  simple  affirmative  an- 
swer to  an  alternative  question,  is  held  ambiguous  and  uncertain, 
and  is  therefore  disregarded. 
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APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

This  action  was  brought  to  recover  against  the  defend- 
ants damages  claimed  to  have  been  sustained  by  the  plaintiflf 
by  reason  of  the  alleged  fraud  and  deceit  of  the  defendants 
in  respect  to  the  location  of  five  certain  lots  of  land  in 
Stanhope's  subdivision  No.  2,  in  Milwaukee  county,  which 
were  exchanged  by  the  defendants  Bing  and  Hannah 
Abraham  in  addition  to  a  cash  payment  of  $1,500,  for  a 
stock  of  goods  owned  by  the  plaintiflf,  Gunther.  Gunther 
had  employed  the  defendant  Ullrich^  for  a  commission,  to 
sell  his  stock  of  goods  for  $5,000 ;  and  it  is  charged  by  him, 
in  substance,  that  the  defendants  falsely  and  with  intent  to 
deceive  represented  to  him  that  said  five  lots  of  land,  des- 
ignated on  a  plat  they  exhibited  to  him  of  Stanhope's  sub- 
division No.  2  as  lots  1  and  2,  in  block  1,  and  lots  6,  7, 
and  8,  in  block  2,  were  situated  within  the  limits  of  the  city 
of  Milwaukee,  and  were  located  upon  a  certain  street  known 
as  the  "Whitefish  Bay  Road,"  and  were  valuable,  and 
worth  the  sum  of  $700  each,  or  $3,500  in  all ;  that  UUrich 
took  the  plaintiflf  in  a  carriage  to  said  Whitefish  Bay  road, 
and  to  a  place  thereon  known  as  "  Lueddeman's  Farm  and 
Summer  Resort,"  and  there  pointed  out  to  him  certain  val- 
uable lands  near  the  said  farm  and  resort,  and  then  and 
there  falsely  and  fraudulently  represented  to  him  that  said 
lots  described  on  said  plat  of  subdivision  No.  2,  which  had 
been  given  to  the  plaintiflf,  were  upon  the  lands  so  pointed 
out ;  that  confiding  in  the  truth  of  such  representations, 
and  in  reliance  thereon,  he  sold  and  delivered  his  said  stock 
of  merchandise  to  the  defendants  Bing  and  Louis  Ahraham^ 
making  a  bill  of  sale  thereof  at  their  request  to  said  Bing 
and  Hannah  Abraham^  wife  of  the  defendant  Louis  Abra- 
ham^ the  said  Louis  Abraham  paying  him  $1,500  therefor 
and  delivering  to  him  a  pretended  deed  of  conveyance  of 
said  lots,  purporting  to  have  been  executed  by  the  defend- 
ants Bing  and  wife  and  said  Louis  and  Hannah  Abraham; 
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that  in  truth  and  in  fact  said  lots  were  located  a  long  dis- 
tance out  of  said  city  of  Milwaukee,  and  not  on  said  White- 
fish  Bay  road  or  near  said  Lueddeman's  farm,  as  was 
pointed  out  to  the  plaintiff,  and  said  lots  were  not  in  fact 
worth  more  than  $100  each ;  that  said  deed,  on  account  of 
certain  defects,  was  not  sufScient  to  pass  the  title  to  said 
lots,  which  it  was  alleged  was  in  the  defendants  Bi/ng  and 
Himnah  Ahraham;  that  the  plaintiff  recorded  said  pre- 
tended deed,  and  upon  the  discovery  of  the  alleged  fraud 
he  tendered  to  the  defendant  Bing  a  reconveyance  of  the 
lots  to  said  Bing  and  Hannah  Abraham^  but  he  retained 
the  $1,500  so  paid;  and  he  claimed  $3,500  damages  on  ac- 
count of  the  fraud. 

The  defendant  Ullrich  denied  making  the  fraudulent 
statement  imputed  to  him,  and  alleged  that  the  plaintiff 
had  full  means  and  knowledge  with  which  to  ascertain  the 
location  of  the  lots.  The  other  defendants  admitted  the 
sale  and  delivery  to  said  Bing  and  Rawnah  Abraham  of 
the  stock  of  goods,  for  the  conveyance  of  the  lots  in  ques- 
tion and  the  sum  of  $1,500,  but  denied  all  negotiations  or 
combination  with  Ullrich  except  in  dealing  with  him  as 
plaintiff's  agent,  and  alleged  that  they  had  delivered  a  cor- 
rect and  sufBcient  deed  of  the  lots  to  the  plaintiff  at  his 
request,  and  that  at  the  time  of  said  sale  the  plaintiff  was 
fully  informed  of  the  situation  of  the  real  estate  in  question. 

After  a  trial  by  a  jury,  a  special  verdict  was  found,  find- 
ing: (1)  The  defendant  Zouis  Ullrich  knowingly  showed 
thoxplaintiff  other  lots  than  those  purchased  for  the  lots 
purchased.  (2)  The  defendants  Sig7nu7id  Bing  and  Hannah 
AhraJiam  took  part  in  the  negotiation  for  said  sale  or  ex- 
change, or  in  bringing  it  about.  (3)  There  was  no  combina- 
tion, conspiracy,  or  agreement  between  the  agent  of  the 
plaintiff  and  the  other  defendants  to  defraud  the  plaintiff. 
(4)  The  defendant  Louis  Ullrich^  before  starting  out  to  see 
said  lots  with  the  plaintiff,  represented  to  him  that  said  lots 
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were  within  the  city  limits  of  Milwaukee.  (5)  The  plaintiff 
parted  with  his  stock  of  goods  and  fixtures,  relying  upon 
these  representations  made  before  starting  to  see  the  lots. 
The  sixth  question  and  answer  are  as  follows:  "  Did  Lov/is 
Abraham  or  other  of  the  defendants  aid,  advise,  counsel, 
or  assist  in  any  way  the  said  Louis  Ullrich  in  taking  the 
plaintiff  out  to  see  the  lots  or  in  pointing  out  the  wrong 
lots  to  the  plaintiff?  Answer.  Yes."  (7)  The  defendant 
Louis  Abraham  represented  to  the  plaintiff  the  lots  in  ques- 
tion were  within  the  city  limits  of  Milwaukee.  (8)  The 
plaintiff  parted  with  his  stock  of  goods  and  fixtures  relying 
upon  such  representation.  (9)  The  representations  made 
by  said  Ullrich^  stated  in  the  fourth  finding,  were  made  by 
hira  in  the  hearing  and  with  the  knowledge  of  Louis  Abror 
hwm.  (10)  The  value  of  the  plaintiff's  stock  of  goods,  etc., 
September  30,  1889,  was  $5,000.  (11)  The  plaintiff  did  not, 
after  knowing  that  the  lots  in  question  were  not  within  the 
city  limits  of  Milwaukee,  go  on  and  consummate  or  ratify 
said  exchange  of  property,  or  accept  said  lots.  (12)  The 
defendant  Louis  Abraham^  before  the  commencement  of 
this  action,  tendered  back  to  the  plaintiff  a  rescission  of 
said  contract  and  a  return  of  his  property.  (13)  The  plaint- 
iff refused  such  proposition.  (14)  The  defendant  Louis 
Abraham  did  not  deliver  to  and  leave  with  the  plaintiff  a 
printed  plat  showing  the  location  and  situation  of  the  lots 
in  question  prior  to  the  exchange  of  the  property  in  ques- 
tion. (15)  None  of  the  defendants  by  any  artifice  prevented 
or  dissuaded  the  plaintiff  from  making  inquiry  with  refer- 
cence  to  the  true  location  of  said  lots.  (16)  (Immaterial.) 
(17)  The  plaintiff  did  have  the  present  means  of  informa- 
tion as  to  the  location  of  these  lots  on  or  before  October  1, 
1889.  (18)  The  lots  shown  to  the  plaintiff  by  said  Ullrich 
on  or  before  September  30,  1889,  were  worth  $700 'apiece. 
(19)  The  value  of  the  five  lots  in  question  in  Stanhope's 
subdivision  No.  2,  September  30,  1889,  was  $1,000. 
Vol.82— 16 
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The  plaintiflf  moved  the  court  for  judgment  in  his  favor 
upon  the  special  verdict,  which  was  denied,  and  judgment 
ordered  for  defendants.  To  these  rulings  the  plaintiff  ex- 
cepted, and  from  a  judgment  rendered  in  favor  of  the 
defendants  he  appealed. 

For  the  appellant  there  was  a  brief  by  McKenney  dk 
Wamholdy  and  oral  argument  by  J.  C.  McKenney.  They 
cited  CoBtmholz  v.  Heller^  82  Wis.  30 ;  Bird  v.  Kleiner j  41 
id.  134;  Davia  v.  Nmura^  72  id.  439;  2  Pomeroy,  Eq.  Jur. 
sees.  887,  896,  904,  908;  Cooley,  Torts,  488;  Middletonv. 
J&rdee,  73  Wis.  39;  Bennett  v.  Jvdaon^  21  N.  Y.  238;  I/m 
V.  Orani^  37  Wis.  548 ;  Booth  v.  Rycm^  31  id.  45 ;  Kud- 
Tcamp  V.  Hidding^  id.  503 ;  Smith  v.  Richa/rds^  13  Pet.  26 ; 
Miner  v.  Medhury,  6  Wis.  295;  Willard,  Eq.  Jur.  157,  170; 
Marnlock  v.  Fairbanks^  46  Wis.  415;  McKinnon  v.  VoUr 
mavy  75  id.  83,  90. 

For  the  respondent  Louis  UUrich  there  was  a  brief  by 
Cox  <k  Cox;  for  the  respondents  Sigmund  Bing,  Louis 
Abraham^  and  Hannah  Ahrah^m  there  was  a  brief  by 
Turner  c6  Timlin;  and  the  cause  was  argued  orally  by 
W.  H.  Timlin.  They  cited  Parker  v.  Moulton^  114  Mass. 
99;  McKindly  v.  Dunham^  55  Wis.  515;  Mamlock  v.  Fair- 
hanks^  46  id.  415;  Connor  v.  Welch^  51  id.  440;  Long  v. 
Warren,  68  N.  T.  426;  Slaughter's  AdmW  v.  Gerson,  13 
Wall.  379;  Brown  v.  Leach,  107  Mass.  364. 

PiNNEY,  J.  The  finding  in  answer  to  the  sixth  question, 
owing  to  the  manner  in  which  the  question  was  framed,  is 
ambiguous  and  hopelessly  uncertain.  No  force  or  effect 
can  be  given  to  this  finding,  if  such  it  may  be  called,  for  it 
really  finds  nothing  at  all.  The  question  being  in  the  al- 
ternative, the  affirmative  answer  may  be  applied  as  fairly 
to  the  innocent  act  of  taking  out  the  plaintiff  to  see  the 
lots  proposed  to  be  conveyed  as  to  the  fraudulent  and  rep- 
rehensible act  of  knowingly  pointing  out  to  him  the  wrong 
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lots.  This  question  and  answer  must  therefore  be  disre- 
garded, and  the  question  to  be  determined  is  whether,  upon 
the  facts  found  and  the  uncontradicted  evidence,  judgment  ■ 
*  ought  to  be  given  in  favor  of  the  plaintiff  instead  of  against 
him.  FarweU  v.  Warren^  76  Wis.  528-54:0,  and  cases  cited. 
The  verdict  finds  that  Ullrich  knowingly  showed  the 
plaintiff  other  lots  than  those  purchased ;  that,  before  going 
out  to  see  them,  he  represented  to  the  plaintiff  that  the  lots 
in  question  were  within  the  city  limits  of  Milwaukee;  that 
the  defendant  Louis  Abraham  also  represented  to  the 
plaintiff  that  the  lots  were  within  the  city  limits  of  Mil- 
waukee; and  that  the  plaintiff  parted  with  his  stock  of 
goods  and  fixtures  relying  upon  the  representations  made 
by  Ullrich  before  starting  to  see  the  lots,  as  well  as  upon 
the  representations  made  by  Louis  Abraham;  and  that  the 
latter  heard  UU/rich  make  the  same  representations  to  the 
plaintiff  which  he  himself  made.  It  is  found  that  none  of 
the  defendants  by  any  artifice  prevented  or  dissuade  the 
plaintiff  from  making  inquiry  in  reference  to  the  true  loca- 
tion of  the  lots,  and  the  plaintiff  had  present  means  of  in- 
formation as  to  their  location  on  or  before  October  1, 1889, 
the  date  of  making  the  exchange ;  that,  after  learning  that 
the  lots  were  not  within  the  city  limits  of  Milwaukee,  he 
did  not  consummate  or  ratify  the  exchange  of  property,  or 
accept  said  lots. 

Under  the  undisputed  evidence  and  the  facts  found  by 
the  jury,  after  excluding  the  defective  question  and  answer, 
we  think  that  the  plaintiff  is  entitled  to  judgment  for  the 
difference  in  value  between  the  lots  pointed  out  to  him  on 
the  extreme  city  limits  in  a  northeast  direction,  and  the 
lots  the  defendants  Bing  and  Abraham  and  wife  attempted 
to  convey  to  him,  which  were  about  two  miles  and  a  half 
beyond  the  city  limits,  and  that  distance  north  of  the  lots 
go  pointed  out  by  UU/rich.  The  defendants  knew  very  well 
where  the  lots  they  owned  were  situated ;  at  least  they  are 
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chargeable  with  such  knowledge,  and  there  is  no  pretense 
that  they  did  not'  have  it.  They  were  worth  only  $200 
each,  and  were  two  miles  and  a  half  beyond  the  city  limits, 
instead  of  being  in  the  city  limits  and  worth  $700  each,  as 
represented ;  the  total  difference  in  value  being  as  $1,000  to 
$3,500.  The  uncontradicted  evidence  shows  that  Louis 
Abraham  was  the  agent  of  his  codefendants  Bing  and 
Hannah  Abraham^  his  wife,  in  negotiating  the  exchange  of 
property  in  question,  and  they  are  liable  to  respond  for  any 
damages  resulting  from  the  fraudulent  misrepresentations 
of  their  agent  in  respect  to  the  situation  of  the  lots  to  be 
conveyed  to  the  plaintiff  by  them  in  exchange  for  the  stock 
of  goods.  This  is  familiar  doctrine  {McKinnon  v.  VoUmary 
75  Wis.  82-90;  Bennett  v.  Judson^  21  N.  Y.  238;  Mayer  v. 
Deauy  115  N.  T.  556,  561,  and  cases  cited);  and  it  matters 
not  whether  the  misrepresentation  was  intentional  or  not 
{GotzhaxiBen  v.  Simon^  47  Wis.  106;  Davis  v.  JVuzum,  72 
Wis.  439;  Bird  v.  Kleiner ^  41  Wis.  134-138;  Middleton  v. 
Jerdee,  73  Wis.  39;  Montreal  R.  L.  Co.  v.  3IihUls,  80  Wis. 
541-560).  As  was  stated  in  Cotzhausen  v.  Simony  47  Wis. 
106,  "  It  is  immaterial  whether  the  defendant  made  the 
representations  wilfully  or  intentionally  or  not,  for  he  had 
no  right  to  make  even  a  mistake  in  facts  so  material  to  the 
contract,  except  under  the  penalty  of  responding  in  dam- 
ages;"  and  in  the  case  of  an  agent,  if  the  principal  is  liable 
for  such  misrepresentations  of  his  agent,  very  clearly  the 
agent  is  also  liable,  and  the  same  result  follows  in  law  as  if 
there  had  been  a  fraudulent  combination  or  conspiracy  be- 
tween the  agent  and  his  principals. 

It  was  strongly  contended,  both  on  the  part  of  Ullrich 
and  of  his  codefendants,  that  under  the  decision  of  this  court 
in  Mamlockv.  Fairbanks^  46  Wis.  415,  as  applied  in  the  sub- 
sequent case  of  Conner  v.  Welch,  51  Wis.  440,  as  the  plaintiff 
had  the  present  means  of  information  as  to  the  location  of 
the  lots,  and  the  defendants  did  not  by  any  artifice  prevent 
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or  dissuade  him  from  making  inquiry  in  reference  to  the 
true  location  of  them,  they  are  therefore  not  liable.  This 
contention  entirely  overlooks  and  ignores  the  obvious  dis- 
tinction between  the  case  they  rely  on  and  the  case  of 
Castenholz  v.  Heller^  a/tite^  p.  30,  and  other  like  cases  herein 
cited,  in  which  it  is  held,  in  substance,  that  where  the 
vendor  undertakes  to  state  or  point  out  to  a  purchaser  the 
boundaries  or  situation  of  the  property  he  is  selling,  he  is 
ander  obligations  to  state  or  point  them  out  correctly  and 
has  no  right  to  make  a  mistake  except  upon  the  penalty 
of  responding  in  damages.  If  there  had  been  no  posi- 
tive statement  made  to  the  plaintiff  as  to  the  situation  or 
location  of  the  lots,  and  he  had  been  left  to  his  own  de- 
vices to  apply  and  act  upon  the  means  of  knowledge  he 
possessed,  then  the  rule  for  which  counsel  contends  might 
well  be  applied ;  but  it  is  too  well  settled  in  this  state  to 
require  discussion  that  where  the  proposed  purchaser  is 
ignorant  of  the  location  he  has  the  right  to  rely  upon  a 
positive  statement  made  by  the  vendor  in  that  respect,  and 
hold  him  responsible  if  it  proves  untrue,  although  there 
was  no  intentional  misrepresentation. 
*  It  would  seem  that  the  liability  of  the  codefendants  of 
Ullrich  may  be  properly  rested  as  well  upon  the  ground 
that,  after  the  grossly  fraudulent  acts  of  UUrich  which  in- 
duced the  contract,  and  inhered  in  it,  had  become  known, 
the  advantages  of  which  could  inure  only  to  his  codefend- 
ants, they  made  his  fraudulent  acts  their  own  by  ratifica- 
tion and  adoption.  The  defendants  Bing  and  Abrahatn, 
and  wife,  nevertheless,'  insisted  and  still  insist  upon  and 
retain  the  benefits  and  advantages  of  the  transaction  thus 
fraudulently  induced,  and  sent  to  the  plaintiff,  by  UUrieh^ 
a  corrected  deed  of  the  lots  situated  two  and  a  half  miles 
beyond  the  city  limits,  which,  it  is  said,  he  declined  to  ac- 
cept, and  the  defendants  procured  it  to  be  recorded  on  the 
19th  of  October,«1889.    It  is  found  by  the  jury  that  the 
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plaintiff  refused  to  accept  the  lots.  The  former  deed,  it 
appears,  was  not  signed  by  Hannah  Abraham  or  Mrs,  Bing 
in  person,  but  by  their  respective  husbands  in  their  names, 
and  there  was  no  grantee  named  in  it.  It  is  found  that 
Ahraham  tendered  a  rescission  and  return  of  the  property 
before  the  action  was  brought,  but  at  what  particular  time 
is  not  stated.  We  do  not  understand  that  it  is  the  right 
of  a  party,  by  whose  fraud  a  contract  has  been  induced,  to 
rescind  it.  The  right  of  rescission  is  the  right  only  of  the 
victim,  and  not  of  the  perpetrator,  of  the  fraud.  It  is  clear 
that  the  defendants  Bing  and  LouU  and  Hannah  Alra- 
ham  have  made  the  transaction  in  all  its  material  features 
their  own  by  ratification  and  adoption,  and  they  are  there- 
fore bound  by  and  answerable  for  the  consequences  of  the 
misrepresentations  made  to  the  plaintiff  as  to  the  location 
and  situation  of  the  lots.  It  is  now  no  answer  for  them  to 
urge  that  the  jury  found  that  there  was  no  combination, 
conspiracy,  or  agreement  between  them  and  the  plaintiff's 
faithless  agent,  UUrich.  There  is  that  in  the  case  which, 
as  a  matter  of  law,  supplies  its  place.  Mayer  v,  Deam,^  116 
N.  Y.  556,  561,  and  cases  cited.  But  it  is  not  necessary  to 
rest  the  liability  of  the  defendants  on  this  ground. 

The  case,  as  against  Ullrich^  is  too  clear,  in  the  light  of 
well-settled  rules,  to  require  discussion. 

For  these  reasons  we  must  hold  that  the  superior  court 
should  have  rendered  judgment  upon  the  special  verdict  in 
favor  of  the  plaintiff,  and  against  the  defendants,  for  $2,500 
and  the  costs  of  the  action. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
to  that  court  to  render  judgment  accordingly. 
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Thb  Chablbs  Baumbaoh  Oompant,  Appellant,  vs.  Gbsslbb, 
Respondent. 

April  U  — May  S,  189B. 

{I)  Appeal:  BiU  of  exoeptiom:  Evidence,    {fS)  Sale  of  chattels:  Instruc- 
tions to  jury.    (3)  Costs:  Travel  and  attendance  of  witnesses  not 


1.  Where  the  bill  of  exceptions  is  not  certified  to  contain  all  the  testi- 

mony, it  will  be  assamed,  on  appeal,  that  the  testimony  supports 
the  yerdict  and  all  statements  of  fact  in  the  instructions  to  the 
jury. 

2.  In  an  action  for  the  purchase  price  of  goods  sold  to  defendant  for  a 

certain  purpose,  and  rejected  by  him  on  the  ground  that  they  were 
not  suitable  for  that  purpose,  the  court  instructed  the  jury  that  the 
law  permits  one  who  purchases  goods,  and  finds  them  unfit  for  the 
purposes  intended,  to  return  them  to  the  vendor ;  that  the  defend- 
ant therefore  did  perfectly  right  in  notifying  plaintiff  that  he  re- 
fused to  accept  the  goods  and  that  they  were  subject  to  plaintiff*s 
order.  Immediately  thereafter  the  court  submitted  to  tlie  jury  the 
question  whether  the  goods  were  suitable  for  the  purpose  for  which 
plaintiff  knew  ihey  were  intended.  Held  that^  considered  in  con- 
nection with  what  preceded  and  followed  it,  that  part  of  the  in- 
struction which  is  italicised  did  not  take  the  question  at  issue  from 
the  jury,  and  was  not  erroneoua 
Si.  Costs  were  properly  allowed  for  the  travel  and  attendance  of  wit- 
nesses who  were  not  sworn  on  the  trial,  where  the  attendance  of 
such  witnesses  was  regularly  proved. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

The  action  is  to  recover  the  contract  price  of  500,000 
•*  Cachet  Wafers."  The  defense  is  that  the  wafers  deliv- 
ered were  not  of  the  quality  contracted  for;  were  not  suit- 
able for  the  purpose  for  which  they  were  purchased ;  and 
that  after  the  wafers  had  been  sent  to  him  defendant  re- 
scinded the  purchase  and  offered  to  return  them  to  plaint- 
iff. A  more  full  statement  of  the  case  will  be  found  in  79 
Wis.  567,  the  case  having  been  here  on  a  former  appeal. 
The  jury  returned  a  verdict  for  the  defendant.    A  motion 
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for  a  new  trial  was  denied,  and  judgment  for  defendant  en- 
tered pursuant  to  the  verdict.  Plaintiflf  appeals  from  the 
judgment. 

For  the  appellant  there  was  a  brief  by  McKenney  <& 
Wambold^  and  oral  argument  by  H,  A.  Wanihold. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Ro8e  (&  Bell. 

Lyon,  C.  J.  The  bill  of  exceptions  is  not  certified  to  con- 
tain all  the  testimony;  hence  we  cannot  review  the  testi- 
mony  on  this  appeal,  but  must  assume  that  it  supports  the 
verdict  and  all  statements  of  fact  in  the  instructions  given 
the  jury.  This  is  a  complete  answer  to  all  exceptions  to 
the  instructions  save  one. 

After  stating  to  the  jury  that  the  law  permits  one  who 
purchases  goods  and  finds  them  unfit  for  the  uses  intended, 
to  retain  the  goods  and  recoup  his  damages  against  the 
price,  or  to  return,  or  oflfer  to  return,  them  to  the  vendor, 
the  learned  trial  judge  said:  '^Mr,  Gessler^  the  defendant 
in  this  case,  therefore  did  perfectly  right  in  notifying 
Mr.  Baumbach,  or  the  Baumbach  Cmnpany^  the  plaintiflf  in 
this  case,  that  he  refused  to  accept  these  goods,  and  notified 
them  that  they  were  subject  to  their  order.''  Immediately 
thereafter  the  judge  submitted  to  the  jury  the  question 
whether  the  wafers  were  suitable  for  the  purpose  in- 
tended,—  the  plaintiflf  knowing  what  that  purpose  was.  It  is 
maintained  on  behalf  of  plaintiflf  that  in  the  sentence  above 
quoted  the  judge  took  the  whole  question  from  the  jury. 
If  the  sentence  stood  alone,  there  would  be  force  in  the 
claim.  But  it  does  not  stand  alone.  It  is  perfectly  obvi- 
ous from  what  precedes  and  follows  it  that  the  judge  said 
what  he  did  hypothetically;  that  is,  he  told  the  jury,  in 
eflfect,  that  if  the  wafers  were  not  suitable  for  the  use  in- 
tended the  defendant  had  the  right  to  return,  or  oflfer  to 
return,  them  to  the  plaintiflf.     There  is  no  error  in  this. 
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Counsel  for  plaintiff  objected  to  numerous  items  in  the 
proposed  bill  of  costs,  but  the  clerk  overruled  such  objec- 
tions. Counsel  thereupon  appealed,  and  the  court  aflBrmed 
the  taxation.  In  a  written  opinion  the  judge  states  at 
considerable  length  his  reasons  for  overruling  the  objec- 
tions to  the  taxation.  Those  reasons  are  satisfactory  to 
us.  The  only  objection  here  urged  is  that  costs  are  allowed 
for  travel  and  attendance  of  witnesses  for  defendant  who 
were  not  sworn  on  the  trial.  The  attendance  of  such  wit- 
nesses having  been  regularly  proved,  the  objection  is  not 
well  taken. 

By  the  Court —  The  judgment  of  the  superior  court  is 
affirmed. 


SiNQSB,  Respondent,  vs.  Wahbold  and  others,  Appellants* 

April  U  —  May  S,  1892. 

Chattel  mortgage:  Contemporaneous  contract:  Filing. 

The  vendees  of  goods  gave  the  vendor  a  mortgage  thereof  to  secure  a 
part  of  the  purchase  price.  On  the  same  day  they  also  executed  a 
written  contract  to  the  effect  that  all  goods  thereafter  purchased 
of  said  vendor,  and  all  collections  and  accounts  on  future  sales  by 
them,  should  belong  to  said  vendor,  and  that  they  should  be  deemed 
his  agents  for  the  sale  of  such  goods.  Held^  that  this  contract  was 
no  part  of  the  mortgage,  and  the  failure  to  file  it  as  a  part  thereof 
did  not  render  the  mortgage  void. 

APPEAL  from  the  Superior  Court  of  Milwauhee  County. 

Replevin.  The  facts  are  stated  in  the  opinion.  The  de- 
fendants appeal  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellants  there  was  a  brief  by  McKenney  cfe  Wam- 
bold^ and  oral  argument  by  J.  G.  McKenney.  They  con- 
tended, inter  aZia^  that  the  mortgage  and  agreement  must 
be  construed  together  as  one  paper.    Hagerty  v.  Hoyty  69 
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Wis.  317,  323;  Winner  v.  Hoyt,  66  id.  227,  234;  Ilerbst  «. 
Lowe^  65  id.  316;  Blalcesleev.  Iio88man,^S  id.  116.  They 
were  void  because  the  agreement,  being  part  of  the  mort- 
gage, was  not  filed.  S.  &  B.  Ann.  Stats,  sec.  2817;  Blakes- 
lee  V.  Ro8»man^  43  Wis.  116,  123. 

For  the  respondent  there  was  a  brief  by  Auatm  cfe  Ham- 
ilton^  and  oral  argument  by  IT.  H.  Timlin. 

Orton,  J.  On  or  about  the  13th  day  of  September,  1890, 
Housraan  &  Seeberg  purchased  of  the  plaintiff  goods  of 
the  value  of  about  $750,  and  gave  him  a  mortgage  on  the 
goods  to  secure  the  payment  of  $616  of  the  purchase  money 
on  or  before  the  1st  day  of  December,  1890,  and  said  mort- 
gage was  duly  filed.  On  the  same  day  said  firm  executed 
to  the  plaintiff  a  contract  in  writing  to  the  effect  that  the 
title  to  all  goods  thereafter  purchased  of  the  plaintiff,  and 
all  collections  and  accounts  on  future  sales,  should  belong 
to  him,  and  that  they  should  be  deemed  his  agents  for  the 
sale  of  the  goods.  On  the  3d  day  of  October,  1890,  Hous- 
man  &  Seeberg  made  an  assignment  of  their  property  for 
the  benefit  of  their  creditors  to  the  defendant  J.  C.  Wam- 
holdy  who  took  possession  of  these  goods  and  credits  therefor, 
which  comprised  all  or  nearly  all  of  their  property,  and 
this  action  of  replevin  is  brought  by  the  plaintiff  to  recover 
the  same.  There  was  no  evidence  that  the  plaintiff  knew 
that  said  firm  was  indebted  to  any  one  except  himself  or 
that  they  contemplated  an  assignment,  or  that  he  knew  or 
had  reasonable  cause  to  believe  that  they  were  insolvent 
when  he  took  the  mortgage,  and  as  to  the  last  the  jury  so 
found  specially.  The  jury  also  found  all  the  issues  in  favor 
of  the  plaintiff. 

The  learned  counsel  of  the  appellants,  under  the  head 
*•  Assignment  of  Errors  "  in  their  brief,  say  "  the  court  erred 
in  finding  and  directing  the  jury  that  said  mortgage  was 
valid  and  that  the  plaintiff  was  entitled  to  the  possession 
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of  the  property."  It  does  not  appear  that  the  court  made 
any  such  finding  or  gave  any  such  direction,  nor  does  it 
appear  that  any  exception  was  taken  to  the  charge  of  the 
court.  The  instructions  of  the  court  to  the  jury  were  very 
full,  fair,  and  clear,  and  gave  the  law  correctly,  and  left 
every  issuable  fact  to  the  jury  to  find. 

The  second  and  third  errors  are  predicated  on  the  refusal 
of  the  court  to  direct  a  verdict  for  the  defendants,  and  the 
denial  of  the  defendants'  motion  for  a  new  trial,  and  relate 
to  the  merits  of  the  case.  The  only  question  of  law  raised 
is  that  the  mortgage  and  contract  were  one  instrument, 
and  that  the  contract  not  having  been  filed  makes  the  mort- 
gage void  as  to  the  defendants.  The  contract  was  no  part 
of  the  mortgage.  It  simply  removed  the  suspicion  that  the 
mortgagors  were  left  in  possession  of  the  goods  to  sell  them 
as  their  own.  It  shows  that  there  was  no  such  understand- 
ing, but  that  they  were  in  possession  to  sell,  if  at  all,  as  the 
agents  of  the  mortgagee,  and  that  the  proceeds  should  be- 
long to  him. 

There  was  not  the  slightest  evidence  of  fraud  in  the 
mortgage,  and  the  plaintiff  was  clearly  entitled  to  recover. 

By  the  Court. — The  judgment  of  the  superior  court  is 
affirmed. 


Hannio  and  another,  Appellants,  vs.  Muelleb  and  others, 
Respondents. 

AprU  U  —  May  S,  189X. 

(/)  Trusts  and  truateea:  Instruments  construed  together:  Mistake  in  name 
of  beneficiary:  Vesting  of  estates.  (S)  Tax  titles:  Tenants  in  common. 

1.  Hand  wife,  and  their  son  John  and  his  wife,  conveyed  certain  land 
to  one  K,  who  on  the  same  day  conveyed  it  back  to  John,  and  he, 
also  on  the  same  day,  executed  a  bond  to  his  father  and  mother  to 
the  effect  tliat  they  should  have  the  use,  rents,  and  profits  of  the 
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land,  and  that  it  had  been  deeded  to  him  **  in  trust  for  the  bene- 
lit  of  the  children'*  of  the  said  M.  and  wife,  " excepting  Charles, 
who  has  received  his  portion  of  the  property  of  his  father,  namely, 
August,  John,  Eliza  (daughter),  Julius,  Pauline,  Robert,  Rudolph," 
the  property  to  be  equally  divided  among  the  said  children  on 
the  death  of  M.  and  wife,  according  to  the  law  in  case  of  a  person 
dying  intestate.  M.  and  wife  had  no  daughter  Eliza,  but  had  a 
daughter  Louise,  whom  they  intended  should  be  named  as  a  benefi- 
ciary in  the  bond.  They  had,  however,  a  granddaughter  Eliza, 
daughter  of  John,  the  trustee.    Held: 

(1)  The  deeds  and  bond,  having  been  executed  at  the  same  time 
and  for  the  same  common  purpose,  must  be  construed  together  as 
one  instrument 

(2)  By  them,  so  construed,  the  title  was  conveyed  to  John  in  trust 
for  the  children  of  M.  and  wife,  who  retained,  however,  the  right 
to  the  possession  and  the  rents  and  profits  of  the  land ;  and  this» 
under  sec  2073,  R.  S.,  gave  M.  and  wife  a  legal  life  estate  in  the 
land. 

(8)  The  trust  was  in  favor  of  the  children  of  M.  and  wife  except 
Charles,  and  the  name  of  their  daughter  Louise  should  be  substi- 
tuted in  the  bond  for  that  of  their  granddaughter  Eliza. 

(4)  The  trust  being  purely  passive,  the  estate  did  not  vest  in  the 
trustee  as  such,  but,  under  sec.  2075,  R  8.,  passed  directly  to  said 
children  of  M  and  wife  as  tenants  in  common,  subject  to  the  life 
estates  of  their  father  and  mother. 
2l  a  tenant  in  common  of  land  cannot  acquire  a  tax  title  thereto  and 
hold  it  adversely  to  his  cotenants.  The  acquisition  of  such  title 
merely  operates,  as  against  his  cotenants,  as  a  payment  of  the 
tax. 

APPEAL  from  the  Superior  Court  of  Mihoaukee  County. 

This  action  was  commenced  March  5,  1890.  The  com- 
plaint, among  other  things,  alleges,  in  effect,  that  on  and 
prior  to  April  25,  1860,  Carl  Mueller  and  Elizabeth  Mueller, 
his  wife,  and  John  F.  W.  Mueller  and  the  defendant  Mor 
thUday  his  wife,  owned  and  held  the  legal  title  to  the  prem- 
ises described,  and  executed  and  delivered  to  one  Victor 
Koenemann  a  quitclaim  deed  of  the  same,  which  was  re- 
corded;  that  on  the  same  day  Koenemann  and  wife  exe- 
cuted and  delivered  to  the  said  John  F.  W. 'Mueller  a  deed 
of  the  same  premises,  which  was  recorded;  that,  on  the 
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same  day,  said  John  F.  W.  Mueller  executed  and  delivered 
to  said  Carl  and  Elizabeth  Mueller  a  bond,  declaring,  in 
eflfect,  that  Carl  and  Elizabeth  Mueller  are  to  have  the  use, 
rents,  and  profits  of  the  premises,  and  that  said  John  F. 
W.  Mueller  had  thus  received  and  held  the  title  to  said 
lands  in  trust  for  the  benefit  of  the  children  of  the  said 
Carl  and  Elizabeth  Mueller,  except  one  of  them  (Charles 
6.),  namely,  August,  John  F.  W.,  ^^Eliza  (daughter),'* 
Julius,  Pauline,  Eobert,  and  Eudolph.  The  complaint  fur- 
ther alleged,  in  eflfect,  that  the  plaintiffs  claimed  title  to 
said  premises  under  and  by  virtue  of  a  tax  deed  executed 
October  2, 1882,  and  recorded  October  3,  1883,  and  other 
mesne  conveyances ;  and  prayed  judgment  that  the  plaint- 
iflfs'  title  to  the  premises  be  established  as  against  the  de- 
fendants, claiming  as  beneficiaries  under  said  trust,  or 
either  of  them,  and  that  the  defendants,  each  of  them,  dis- 
claim and  release  all  title,  right,  and  claim  to  said  premises 
adverse  to  the  plaintiffs,  and  be  forever  barred  therefrom. 

A  portion  of  the  defendants  answered,  and  among  other 
things,  by  way  of  counterclaim,  alleged  that  the  plaintiflf 
Louise  Hannig  is  one  of  the  children  of  the  said  Carl  and 
Elizabeth  Mueller,  and  is  referred  to  in  said  bond  under  the 
name  of  "  Eliza  (daughter),"  and  asked  to  have  the  same 
reformed  accordingly,  and  claimed  that  the  purchase  of  the 
tax  title  by  the  said  Louise^  as  one  of  the  cotenants  of  said 
premises,  was  in  effect  a  payment  of  taxes  and  an  extin- 
guishment of  the  tax  deed.  Other  defendants  answered  by 
guardians  and  attorneys  similarly. 

At  the  close  of  the  trial  the  court  found,  as  matters  of 
fact,  in  effect,  that  April  25, 1860,  Carl  and  Elizabeth  Muel- 
ler, and  John  F.  W.  Mueller  and  wife  (their  names  being 
also  spelled  Miller),  claiming  to  hold  the  legal  title  to  the 
premises  described,  deeded  the  same  to  Victor  Koenemann 
on  that  day  by  quitclaim  deed  which  was  recorded ;  that 
on  the  same  day  Koenemann  and  wife  deeded  said  premises 
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to  John  F.  W.  Mueller  (spelled  Miller  in  said  deed)  by  deed, 
reciting  a  consideration  of  $500,  which  was  duly  recorded ; 
that  on  the  same  day  said  John  F.  W.  Mueller  made,  exe- 
cuted, and  delivered  to  the  said  Carl  and  Elizabeth  Mueller 
a  certain  bond  or  instrument  in  writing  of  the  same  date, 
reciting  a  consideration  pf  $600,  and  a  description  of  said 
premises  as  being  the  same  described  in  said  deeds,  and  de- 
claring that  the  said  Carl  and  Elizabeth  should  have  the 
use,  rents,  and  profits  of  said  land,  and  that  the  same  was 
so  deeded  to  him  "  in  trust  for  the  benefit  of  the  children  of 
the  said  Carl  and  Elizabeth  Miller  (excepting  Charles  G.  Mil- 
ler, who  has  received  his  portion  of  the  property  of  his  said 
father,  Carl  Miller),  namely,  August  Miller,  John  F.  W.  Mil- 
ler, *  Eliza  (daughter),'  Julius  Miller,  Pauline  Miller,  Eobert 
Miller,  Rudolph  Miller,  which  above-described  property 
shall  be  equally  divided  or  be  equally  distributed  among 
the  said  children  above  named,  on  the  death  of  the  said 
Carl  Miller  and  Elizabeth  Miller,  his  wife,  according  to  the 
laws  of  the  state  of  Wisconsin  in  such  cases  made  and  pro- 
vided, of  a  person  dying  intestate,"  with  further  agree- 
ments on  the  part  of  the  said  John  F.  W.  Miller,  as  such 
trustee;  that  said  two  deeds  and  said  bond,  so  executed 
and  delivered  April  25,  1860,  were  all  executed  and  deliv- 
ered at  the  same  time  and  as  parts  of  one  and^  the  same 
transaction,  and  that  at  the  time  of  their  execution  and 
delivery  the  children  of  said  Carl  and  Elizabeth  Mueller 
then  living  were  named  as  follows :  August  Mueller,  John 

F.  W.  Mueller,  Loidse  Hannig^  Julius  Mueller,  Pauline 
Mueller,  Robert  Mueller,  and  Rudolph  Mueller,  also  Charles 

G.  Mueller;  that  all  of  said  children  were,  at  the  time  of 
the  commencement  of  this  action,  deceased,  except  the  said 
Louise  Hannig^  the  plaintiff,  and  all  died  intestate;  that 
the  several  defendants  herein  are  descendants  and  heirs  at 
law  of  the  said  children  of  the  said  Carl  and  Elizabeth 
Mueller,  other  than  the  said  Charles  G.,  or  the  widows  of 
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JBUch  children ;  that  it  was  the  intention  of  the  parties  to 
the  transaction  and  instruments  made  April  25,  1860,  that 
the  said  plaintiff  Louise  Ilanniy  should  be  named  in  said 
bond  as  one  of  the  children  of  the  said  Carl  and  Elizabeth 
Mueller,  and  the  words  "  Eliza  (daughter),"  in  said  bond, 
were  intended  to  name  her,  and  were  inserted  in  said  bond 
by  mistake,  instead  of  the  words  " Zouise  Hannigy^  her 
true  and  correct  name,  and  that  the  plaintiff  and  the  said 
Carl  and  Elizabeth  Mueller  supposed  and  believed,  for  many 
years  after  the  execution  of  the  said  bond,  that  the  plaint- 
iffs name  was  therein  as  one  of  said  children ;  that  the  tax 
deed  was  taken  and  recorded  as  mentioned ;  that  at  the 
date  of  said  tax  sale  and  of  the  making  and  execution  of 
said  tax  deed  the  said  Elizabeth  Mueller  was  in  possession 
of  the  premises  by  a  tenant,  and  received  the  rents  thereof; 
that  she  continued  to  hold  such  possession  and  to  receive 
such  rents  without  interruption  from  the  date  of  said  tax 
deed  until  her  death  in  November,  1885;  that  said  Carl 
Mueller,  named  in  said  bond,  died  November  12,  1863,  and 
said  Elizabeth  Mueller,  his  wife,  died  November  5,1885; 
that  February  8, 1890,  the  plaintiff  Louise  Hannig  executed 
and  delivered  to  the  plaintiff  the  Joseph  Sohlitz' Brewing 
Company  a  deed  of  said  premises,  reciting  a  consideration 
of  $4,400,  and  the  same  was  recorded  February  10,  1890 ; 
that  the  said  company  has  paid  the  said  Louise  thereon  only 
the  sum  of  $1,000,  reserving  the  balance  until  she  should 
establish  her  title  to  the  premises  and  her  right  to  convey 
the  same. 

As  conclusions  of  law,  the  court  found,  in  effect,  that 
said  bond  or  instrument  in  writing,  dated  April  25,  1860, 
was  and  is  a  good  and  valid  declaration  of  trust  by  the  said 
John  F.  W.  Mueller  in  favor  of  the  said  Carl  and  Elizabeth 
Mueller  for  their  lives,  and  then  for  their  children  and  heirs 
at  law  after  their  death,  except  the  said  Charles  G.  Muel- 
ler; that  said  bond  or  declaration  of  trust  with  said  two 
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deeds  so  executed  April  25,  1860,  are  to  be  construed  and 
interpreted  together  as  one  instrument,  and  their  effect  in 
law  was  to  vest  a  life  estate  in  said  premises  in  the  said 
Carl  and  Elizabeth  Mueller  for  their  lives  and  the  life  of 
the  survivor  of  them,  and  to  pass  the  title  of  said  premises 
in  fee  to  all  the  said  children  of  the  said  Carl  and  Elizabeth 
Mueller  (except  the  said  Charles  G.  Mueller)  named  and 
referred  to  in  said  bond,  including  the  said  plaintiff  Louise^ 
and.  their  heirs  and  assigns,  subject  to  the  said  life  estates ; 
that  the  said  Louiee  Hannig  w^as  incapacitated  to  acquire 
a  valid  title  or  interest  in  said  premises  adverse  to  the  said 
Carl  and  Elizabeth  Mueller,  or  either  of  them,  or  adverse 
to  her  co-owners  under  said  bond;  that  the  conveyance  of 
said  tax  title  interest  to  her  operated  in  law  to  extinguish 
and  discharge  any  claim  which  the  grantee  in  the  tax  deed 
might  have  had  under  the  same  to  said  premises ;  that  said 
Elizabeth  Mueller,  having  been  in  the  continued  possession  of 
said  premises  from  the  date  of  the  recording  of  the  said  tax 
deed  for  more  than  three  years  thereafter,  the  right  of  the 
plaintiff  to  claim  title  to  said  premises,  under  and  by  virtue 
of  such  tax  title,  became  and  w^as  effectually  barred  by  the 
statutes  of  limitations;  that  the  defendants  who  have 
pleaded  a  counterclaim  are  entitled  to  have  judgment 
thereon,  correcting  and  reforming  the  said  bond  or  decla- 
ration of  trust  by  striking  out  the  word  "  Eliza  "  where  it 
occurs  in  said  instrument,  and  inserting  therein,  in  place 
thereof,  the  words  ^^  Louise  IlannigJ'^  so  as  to  make  said  in- 
strument express  the  true  intent  and  meaning  of  the  parties 
to  the  same ;  that  said  deed  by  the  said  Louise  Hannig  to 
the  said  Joseph  Schlitz  Brewing  Company  was  and  is  void 
as  against  the  defendants  and  each  and  every  one  of  them, 
and  is  of  no  force  or  effect,  except  to  convey  the  undivided 
one-seventh  of  the  said  premises  to  which  the  plaintiff 
Louise  was  entitled  under  said  bond  or  the  declaration  of 
the  trust,  aa  one  of  the  children  and  heirs  at  law  of  the  said 
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Carl  and  Elizabeth  Mueller.  From  the  judgment  entered 
accordingly  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  MoKenney  db 
Wamboldj  and  oral  argument  by  J.  C.  McKenney. 

For  the  respondents  there  was  a  brief  by  S.  W.  Granger; 
and  for  the  respondents  Fredericks  MxieUer  and  others  there 
was  a  brief  by  Joshua  Sta/rh;  and  the  cause  was  argued 
orally  by  Mr.  Stanch. 

Oassoday,  J.  The  findings  of  fact  mentioned  in  the  fore- 
going statement  are  fully  sustained  by  the  evidence.  The 
deed  from  Carl  and  Elizabeth  Mueller  and  John  F.  W. 
Mueller  and  wife  to  Koenemann,  and  the  deed  from  Koene- 
mann  and  wife  back  to  John  F.  W.  Mueller,  and  the  bond 
or  declaration  of  trust  of  John  F.  W.  Mueller  back  to  Carl 
and  Elizabeth  Mueller,  each  and  all  related  to  the  same 
subject  matter  and  were  executed  substantially  at  the  same 
time,  to  wit,  April  25,  1860,  and  for  the  same  common 
purpose,  and  must,  therefore,  in  determining  the  character 
of  the  transaction  and  the  intention  of  the  parties,  be  con- 
strued together  as  constituting  one  paper  in  law.  Herbst 
V.  Lowe,  65  Wis.  820;  Winner  v.  Eoyt,  66  Wis.  234;  Jay  v. 
St.  Louisy  138  U.  S.  88.  So  construed,  it  is  very  obvious 
that  said  John  F.  W.  Mueller  took  such  title  to  the  lands 
in  question  under  an  agreement  that  the  said  Carl  and 
Elizabeth  should  have  the  use,  rents,  and  profits  thereof 
during  their  lives,  respectively,  and  that  he  should  hold  the 
same  in  trust  for  the  benefit  of  the  children  of  the  said 
Carl  and  Elizabeth  Mueller,  except  Charles  G.,  who  had 
previously  received  his  portion  of  his  father's  estate.  This 
express  exception  of  the  one  repels  any  implied  intention 
of  excluding  any  of  the  other  children  of  Carl  and  Eliza- 
beth. Counsel  for  the  plaintiffs  frankly  concede  that  both 
Carl  and  Elizabeth  intended  that  the  plaintiflf  Louise  Han- 
nig should  be  named  in  the  bond,  and  for  a  long  time  be- 
Vou82— 16 
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lieved  she  was  so  named  therein,  but  they  insist  that  the 
testimony  clearly  shows  that  the  trustee  therein  named 
did  not  so  intend,  but  "  that  he  deliberately  and  intention- 
ally caused  the  name  of  his  daughter  to  be  inserted  in  said 
bond,  and  the  name  of  the  plaintiff  to  be  X)mitted  there- 
from." If  this  is  true,  then  it  is  a  frank  confession  that 
such  trustee  deliberately  and  intentionally  practiced  a  gross 
fraud  upon  his  father,  mother,  and  sister,  at  the  very  in- 
ception of  the  trust,  by  surreptitiously  inserting  the  name 
of  his  own  daughter,  and  purposely  excluding  the  name  of 
his  own  sister.  Whether  a  court  of  equity  would  ever  be 
justified  in  establishing  and  confirming  such  a  fraud  is,  to 
say  the  least,  extremely  doubtful.  New  York  MuL  L,  Co. 
V.  Armstrong^  117  U.  S.  591;  liigffs  v.  Palmer ,  115  N.  T. 
506;  Schreiner  v.  Sigh  Court  of  I.  C.  0.  of  F.  35  111.  App. 
576;  In  re  Wilson,  8  Wis.  171;  Will  of  Ladd,  60  Wis.  193. 
See,  also,  Owens  v.  Owens,  100  N.  C.  240;  Shellenherger  v. 
Ransom,  31  Neb.  61.  But  the  declaration  of  trust  has  not 
left  the  identity  of  the  beneficiaries  in  doubt.  They  were 
not  only  to  be  the  children  of  Carl  and  Elizabeth,  but  the 
property  was  to  be  equally  divided  or  distributed  among 
said  children  on  the  death  of  Carl  and  Elizabeth,  "according 
to  the  laws  of  the  state  of  Wisconsin  in  such  case  made  and 
provided,  of  a  person  dying  intestate.''^  The  plaintiff  Louise 
was  one  of  the  children  who  would  thus  have  taken  by  such 
intestacy.  Besides,  it  was  "Eliza"  the  ^^ {daugktery^  v^ho 
was  thus  to  take,  and  not  Eliza  the  granddaughter.  By 
construing  "  Eliza  (daughter)"  to  mean  Louise,  the  daugh- 
ter of  Carl  and  Elizabeth,  we  have  the  seven  beneficiaries 
named,  to  correspond  exactly  with  their  seven  children, 
after  excluding  Charles  G.  as  mentioned, —  and  they  are 
named  in  the  order  of  their  births,  from  the  oldest  to  the 
youngest, — "  Eliza  (daughter),"  occupying  the  place  where 
Louise  should  have  been.  Suchxionstruction  may  certainly 
be  indulged  to  prevent  disinheritance.  Baker  v.  Estate  of 
McLeod,  79  Wis.  643,  544. 
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As  indicated,  the  two  deeds  and  the  declaration  of  trust, 
executed  April  25, 1860,  are  to  be  construed  together  as 
one  paper  in  law.  Carl  and  Elizabeth  Mueller  thereby  re- 
tained the  ri^ht  to  the  actual  possession  of  the  land  in 
question,  together  with  the  right  to  receive  the  rents  and 
profits  thereof  during  their  respective  lives,  and  this  gave 
them,  under  our  statute,  a  legal  estate  therein  of  the 
same  quality  and  duration  and  subject  to  the  same  con- 
ditions as  their  beneficial  interest.  Sec.  2078,  R.  S.  By 
the  three  papers  executed  April  25,  1860,  mentioned,  Carl 
and  Elizabeth  Mueller,  through  Koenemann,  conveyed  their 
title  and  interest  in  said  lands  to  John  F.  W.  Mueller  in 
trust  for,  or  to  the  use  of,  their  seven  children  therein 
named ;  and,  since  such  trust  was  purely  passive  in  its  re- 
quirements, it  is  obvious  that  under  our  statute  no  estate 
or  interest,  legal  or  equitable,  vested  in  such  trustee,  but 
passed  directly  to  the  seven  children  of  the  said  Carl  and 
Elizabeth,  as  the  beneficiaries  therein.  Sec.  2075,  R  S.' 
White  V.  Fitzgerald^  19  Wis.  480 ;  Ooodrich  v.  Milwauhee^ 
24  Wis.  480;  Ruth  v.  Oberh^unner,  40  Wis.  238;  Smith  v. 
Fordy  48  Wis.  133 ;  Skinner  v.  James,  69  Wis.  610.  Such 
being  the  nature  of  the  estate  created  by  the  transaction 
of  April  25, 1860,  it  is  manifest  that  the  legal  title  to  the 
land  in  question  thereupon  became  vested  in  the  seven 
children  named,  including  the  plaintiff  Zouise,  as  tenants 
in  common,  subject  to  the  life  estates  of  their  father  and 
mother  mentioned.  The  plaintiff  Zouise  continued  to  be 
such  tenant  in  common  with  her  brothers  and  sister  and 
the  defendants  as  their  heirs  at  law,  respectively,  from  that 

*  Sec.  2075,  R.  S.,  provides  that  "  every  disposition  of  lands,  .  .  . 
except  as  otherwise  provided  in  these  statutes,  shall  be  directly  to  the 
person  in  whom  the  right  to  the  possession  and  the  profits  shall  be  in- 
tended to  be  vested,  .  .  .  and  if  made  ...  in  trust  for  or  to  the 
use  of  another,  no  estate  -or  interest,  legal  or  equitable,  shall  vest  in  the 
trustee."—  Rep. 
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time  down  to  the  time  of  her  conveyance  to  the  Joseph 
SohlUz  Brewing  Gomjpcmy^  February  8,  1890.  The  result 
is  that  the  plaintiff  Louise  was  such  tenant  in  common  at 
the  time  she  acquired  the  tax  title  of  the  premises  in  ques- 
tion, March  5, 1883;  and  hence  she  could  not  take  or  hold 
the  same  adversely  to  the  defendants  as  such  cotenants. 
Smith  V.  Zewisy  20  Wis.  350;  Jones  v.  Davis,  24  Wis.  229; 
Phelan  v.  BoyUm,  25  Wis.  679;  MoMahan  v.  MoQraw,  26' 
Wis.  614;  Fr&rUz  v.  Zlotsch,  28  Wis.  312;  BenneU  v.  Keehn, 
67  Wis.  582;  Newton  v.  Marshal,  62  Wis.  13;  Burchard  v. 
Roberts,  70  Wis.  118.  Such  acquisition  of  the  tax  title  by 
the  plaintiff  Louise  simply  operated,  as  against  the  defend- 
ants, as  a  payment  of  the  tax  and  an  extinguishment  of  the 
tax  title. 

j?y  the  Cowrt, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


Bantlet,  Respondent,  vs.  Stowell  and  others,  Appellants. 
Ortdbbmann,  Respondent,  vs.  Stowbll  and  others,  Appel- 
lants. 
MuBLLBE,  Respondent,  vs.  Stowell  and  another.  Appellants. 
Maettn,  Respondent,  vs.  Stowell  and  others,  Appellants. 
Paintee,  Respondent,  vs.  Stowell  and  others.  Appellants. 

April  U  —  May  5, 18df^, 

Change  of  venue:  Prejudice  of  judge:  Terms. 

Under  sea  2625,  R.  S.,  providing  for  a  change  of  venue  on  account  of 
the  prejudice  of  the  judge,  the  "  costs  of  making  such  change/' 
which,  in  addition  to  the  costs  of  the  term,  the  party  applying  for 
sach  change  is  required  to  pay  in  certain  cases,  can  include  only 
the  legal  fees  of  the  clerk  for  certifying  and  transmitting  the  pa- 
pers ;  and  the  court  cannot  impose  the  payment  of  any  further  sum 
as  such  costs  or  as  a  condition  of  the  change. 
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APPEALS  from  the  Circuit  Court  for  Mil/wcmkee  County. 

These  cases  all  present  the  same  question.  Each  is  an 
appeal  by  the  defendants  from  an  order  changing  the  place 
of  trial  of  the  action  from  the  circuit  court  of  Milwaukee 
county  to  the  superior  court,  upon  an  affidavit  of  prejudice 
made  by  one  of  the  defendants.  The  motion  in  each  case 
was  made  after  one  continuance  in  the  action  at  defend- 
ants' instance.  In  each  case  the  order  is  that  the  place  of 
trial  be  changed  "  upon  payment  by  said  defendants  to  the 
plaintiff  of  ten  dollars  costs  of.  making  such  change,  and  of 
two  dollars  costs  of  the  term,  and  the  clerk's  fees." 

For  the  appellants  the  causes  were  submitted  on  the 
briefs  of  WinMer^  FtanderSy  Smithy  BoUtmi  <k  Vilas. 

For  the  respondents  there  were  briefs  by  MoKenney  db 
Warnboldj  and  oral  argument  by  J.  C.  MoKenney. 

WiNSLOw,  J.  The  statute  provides  that  upon  the  filing 
of  an  affidavit  of  prejudice  of  the  judge,  after  a  continuance 
in  an  action  granted  upon  application  of  the  party  filing 
such  affidavit,  the  venue  shall  be  changed  only  upon  pay- 
ment of  the  costs  of  making  such  change  and  the  costs  of 
the  term.  R.  S.  sec.  2625,  as  amended  by  sec.  1,  ch.  306, 
Laws  of  1887.  Upon  making  these  payments  the  right  to 
a  change  of  venue  is  absolute.  In  these  cases  the  costs  of 
the  term  are  fixed  at  two  dollars.  No  other  item  of  ex- 
pense can  be  added,  save  the  costs  of  making  the  change, 
which  must  be  the  legal  fees  of  the  clerk  for  certifying  and 
transmitting  the  papers.  The  court,  however,  in  addition 
to  these  two  items,  required  in  each  case  $10  to  be  paid  to 
the plaint^y  Viiid  denominated  that  sum  "costs  of  making 
such  change."  This  was  erroneous.  This  sum  was  neither 
a  part  of  the  costs  of  the  term,  nor  a  part  of  the  costs  of 
making  the  change.  The  defendant  had  a  strict  and  abso- 
lute right  to  the  change  upon  complying  with  the  terms  im- 
posed by  the  statute.    He  was  not  applying  for  relief  in  a 
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matter  lying  within  the  discretion  of  the  court,  where  con- 
ditions might  be  imposed,  nor  could  motion  costs  be  im- 
posed upon  him,  because  he  was  not  the  defeated  party. 
The  case  of  Dodge  v.  Borden^  33  Wis.  246,  has  no  applica- 
tion, because  the  law  as  then  existing  authorized  the  im- 
position of  reasonable  attorney's  fees,  in  the  discretion  of 
the  court,  in  addition  to  the  costs  of  the  term. 

The  appeal  in  each  instance  is  from  the  whole  order. 
That  part  of  each  order  which  directed  a  change  of  venue, 
and  required  payment  of  $2  costs  of  the  term  and  the 
clerk's  fees  for  making  the  change,  is  correct  and  must  be 
affirmed.  That  part  of  each  order  which  requires  the  pay- 
ment of  $10  to  the  plaintiff  is  erroneous  and  must  be  re- 
versed.   No  costs  will  be  allowed  to  either  party. 

JBy  the  Court. —  It  is  so  ordered. 


HoDbsmott,  Kespondent,  vs.  The  Chicago  &  Noethwbst- 
BBN  Railway  Company,  Appellant 

April  16 — May  3, 1892. 

BaHroads:  Injury  to  passenger  alighting  from  train:  Unsafe  appliances: 
Contributory  negligence:  Court  and  jury. 

In  an  action  by  a  passenger  against  a  railway  company  for  injnries 
sustained  while  learing  a  train,  the  answer  alleged  that  the  inju- 
ries were  caused  by  plaintiff's  want  of  care  "  while  attempting  to 
alight  from  said  train.'*  The  train  had  arrived  at  the  end  of  its 
route.  A  movable  bench  had  been  placed  at  the  foot  of  the  car 
steps,  and  passengers  alighted  by  stepping  down  upon  such  bench 
and  thence  to  the  station  floor.  Plaintiff,  being  incumbered  with 
bundles,  had  delayed  leaving  the  car,  and  the  brakeman  who  as- 
sisted passengers  to  alight  had  gone  away,  supposing  tliat  all  the 
passengers  were  out  The  jury  found  that  said  bench  was  not  a 
reasonably  safe  appliance,  in  the  absence  of  a  brakeman  to  assist 
passengers ;  that  it  was  not  placed  in  a  reasonably  safe  position ; 
and  that  the  want  of  safety  thereof,  the  failure  of  the  brakeman  to 
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assist  plaintiff,  and  the  unsafe  position  of  the  bench,  were  each  a 
proximate  cause  of  the  injury.  It  appeared  that  plaintiff,  finding 
the  brakeman  absent*  asked  another  employee  of  the  company  to 
help  her  with  her  bundles;  that  he  took  some  of  her  bundles  and 
went  ahead  and,  having  laid  them  down,  turned  to  assist  her  fur- 
ther, but  she  had  already  attepipted  to  descend  and  had  fallen  be- 
tween the  bench  and  the  car.  She  testified  that  "  the  bench  was 
slippery  and  narrow  and  too  far  away ; "  that  it  was  too  long  a  step 
for  her  to  make ;  that  she  saw  the  bench  and  stepped  down  on  it, 
**  seeing  it  all  the  time,  and  knowing  where  it  was  and  how  far  off 
it  was.**  The  court  instructed  the  jury  that  if  the  plaintiff  left  the 
car  with  reasonable  diligence  they  ''should  find  that  she  was  not 
guilty  of  any  want  of  ordinary  care,  because  no  other  want  of  or- 
dinary care  is  imputed  to  her  either  in  the  pleadings  or  on  the  evi- 
dence ;  certainly  not  in  the  evidence."    Hetd,  error. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  action  was  brought  for  the  recovery  of  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  descending 
from  a  train  of  the  defendant  company  on  which  the  said 
plaintiff  was  a  passenger,  at  its  station  in  Milwaukee,  caused, 
as  alleged,  by  the  negligence  of  the  defendant  in  not  pro- 
viding safe  or  suitable  appliances  or  means  for  the  descent  of 
passengers  at  its  regular  passenger  station  at  that  city,  and 
the  failure  to  render  her  personal  assistance  in  alighting. 
The  answer,  admitting  that  defendant  was  a  common  car- 
rier of  passengers,  denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  other  allegations  of  the 
complaint,  and  charged  the  plaintiff  with  contributory  neg- 
ligence and  want  of  care  while  attempting  to  alight  from 
the  train. 

The  court  found,  upon  the  uncontradicted  testimony,  that 
the  defendant  is  a  corporation  and  common  carrier,  as 
charged  in  the  complaint;  that  the  plaintiff  Was  a  pas- 
senger on  one  of  the  defendant's  passenger  trains  from 
Ridgeway,  Iowa  county,  to  Milwaukee,  on  January  22, 
1890;  that  the  railway  station  at  Milwaukee  is  not  pro- 
vided with  raised  platforms  for  the  reception  of  passengers 
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alighting  from  the  trains,  but  has  a  floor  or  platform  level 
with  the  tracks  of  the  railway ;  that  the  descent  from  the 
cars  is  made  by  means  of  a  short  flight  of  steps  leading 
from  the  platform  of  the  car  down  within  about  twenty- 
two  inches  of  such  floor,  and  a  movable  bench  about  eleven 
inches  high  is  placed  at  the  foot  of  said  short  flight  of  steps. 
The  plaintiff  in  leaving  the  car  descended  to  the  floor  by 
means  of  said  short  flight  of  steps  and  said  bench,  and  fell 
and  was  injured. 

The  jury  found  the  following  facts  in  answer  to  inter- 
rogatories: (1)  Said  movable  bench  is  a  reasonably  safe 
appliance  for  the  exit  of  passengers  from  the  cars  of  the 
defendant  corporation,  provided  a  brakeman  or  other  as- 
sistant be  stationed  at  the  foot  of  the  descent  to  assist  pas- 
sengers in  alighting.  (2)  Such  bench  is  not  a  reasonably 
safe  appliance,  in  the  absence  of  any  brakeman  or  other 
assistant  so  stationed  to  assist  passengers  in  alighting.  (3) 
Upon  the  arrival  of  the  train  upon  which  the  plaintiff  was 
carried,  the  brakeman  assisted  all  the  passengers  to  alight 
by  means  of  said  short  flight  of  steps  and  bench  but  the 
plaintiff  and  one  other  passenger..  (4)  After  so  doing  he 
left  the  platform  and  went  about  his  other  duties,  before 
the  plaintiff  and  said  other  passenger  had  left  the  car. 
(5)  The  plaintiff  delayed  her  exit  from  the  car  so  long  as  to 
justify  the  brakeman  in  supposing  all  the  passengers  had 
left  it.  (6)  It  was  negligence  on  the  part  of  the  brakeman 
to  leave  his  position  on  said  platform  and  bench  without 
first  ascertaining  whether  or  not  any  of  the  passengers 
were  still  in  the  car  and  might  need  his  assistance  in  alight- 
ing. (7)  The  want  of  safety  of  said  appliance  for  enabling 
passengers  to  alight  from  the  cars  without  assistance  was 
a  proximate  cause  of  the  plaintiff's  injury.  (8)  The  failure 
of  the  brakeman  to  assist  the  plaintiff  in  alighting  from  the 
car  was  a  proximate  cause  of  such  injury.  (9)  Said  mov- 
able bench  was  in  a  reasonably  safe  condition.     (10)  Said 
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bench  was  not  placed  in  a  reasonably  safe  position.  (12) 
The  position  of  said  bench  was  a  proximate  cause  of  the 
plaintiffs  injury.  (13)  The  delay  of  the  plaintiff  in  leaving 
the  car,  so  long  as  to  justify  the  belief  that  the  car  was 
emptied,  was  not  a  want  of  ordinary  care  on  her  part. 
(15)  The  defendant,  its  oflBloers,  agents,  and  employees,  were 
guilty  of  negligence  which  was  the  proximate  cause  of  her 
injury.  (16)  The  plaintiflf,  in  leaving  and  descending  from 
said  car,  was  not  guilty  of  any  negligence  or  any  want  of 
ordinary  care  on  her  part  which  proximately  caused  or  con- 
tributed to  the  injury  of  which  she  complains.  And  the 
amount  of  the-  plaintiffs  damages,  in  case  of  recovery,  was 
assessed  at  $3,000. 

The  court  instructed  the  jury  that  if  they  were  satisfied 
that  the  plaintiflf  "  left  the  car  with  reasonable  diligence, 
such  as  could  properly  be  required  of  a  passenger  in  her 
circumstances  and  under  all  the  facts  and  circumstances  of 
the  case,  then  you  should  find  that  she  was  not  guilty  of 
any  want  of  ordinary  care,  because  no  other  wcmt  of  ordu 
nary  care  is  imputed  to  her  either  in  the  pleadings  or  in  the 
evidence;  certainly  not  in  the  evidence."  The  plaintiflf 
testified,  in  substance,  that  she  delayed  leaving  the  train 
on  account  of  some  packages  and  bundles  she  had  with  her, 
and  had  chosen  to  wait  until  the  other  passengers  had  left; 
that  she  came  out  of  the  front  end  of  the  car,  and  in  at- 
tempting to  descend  to  the  bench  her  foot  slipped  from 
the  bench,  and  she  fell  back  again ;  that  she  slipped  on  the 
oar  side  of  the  bench,  and  fell  on  the  car  step,  but  did  not 
go  down  on  the  floor.  "  The  car  step  struck  me  on  my 
side  and  on  my  shoulder ;  on  my  right  side  and  on  my 
hip.  That  bench  was  a  good  long  step  from  the  car  steps. 
When  I  fell  I  did  not  know  where  my  foot  went.  It  went 
down  between  the  bench  and  the  car,  but  did  not  go  over 
on  the  other  side  of  the  bench  at  all."  That  "  the  step  was 
a  long  way  from  the  car;"  and  that  she  had  no  assistance 


Digitized  by 


Google 


250  SUPREME  COURT  OF  WISCONSIN.  [82 

McDermott  ▼&  The  Chicago  &  Northwestern  R  Ca 

in  alighting;  did  not  know  what  had  become  of  the  brake- 
man;  that  she  looked  for  him  when  she  came  out;  did  not 
know  where  the  conductor  was ;  that  she  had  always  had 
a  brakeman  to  help  her  on  and  off  the  cars,  and  that  he 
usually  stood  at  the  foot  of  the  bench ;  that  she  asked  a 
man  that  she  saw  if  he  would  help  her  down  with  some  of 
her  bundles,  but  he  was  not  a  brakeman;  that  he  took 
some  of  the  bundles  and  went  on,  and  she  followed  him, 
and,  going  down,  she  fell ;  that  she  went  down  the  steps 
as  carefully  as  she  could ;  that  "  the  bench  was  slippery 
and  narrow,  and  too  far  away ; "  that  it  was  too  long  a 
step  for  her  to  make ;  that  she  thinks  it  must  have  been 
twenty-one  inches ;  that  she  did  not  ask  this  man  to  help 
her  off;  asked  him  if  he  would  help  her  with  the  bundles; 
that  she  had  five  of  them ;  one  of  them  was  a  large  bundle, 
one  of  them  was  the  basket ;  one  of  them  was  a  large  one, 
a  basket.  "  The  man  took  some  of  my  bundles.  I  fol- 
lowed immediately  behind,  went  right  down  the  steps,  and 
fell.  I  saw  the  bench,  and  stepped  down  on  it  from  the 
upper  step,  seeing  it  all  the  time,  and  knowing  where  it 
was,  and  how  far  off  it  was.     It  was  daylight." 

It  was  proved  that  the  distance  from  the  lower  step  of 
the  car  to  the  floor  was  twenty-six  or  twenty-seven  inches. 
It  was  proved  it  was  the  custom  for  brakemen  to  help  pas- 
sengers off  the  cars,  without  reference  to  the  kind  of  plat- 
form ;  that  the  method  of  alighting  from  cars  at  the  station 
in  question,  by  means  of  a  bench  where  a  brakeman  is  sta- 
tioned, is  very  general  on  first-class  roads.  The  man  who 
assisted  the  plaintiff  with  her  packages  was  an  employee 
of  the  company  to  fill  and  clean  lamps  in  the  coaches,  and 
he  testified  to  his  assisting  her,  taking  the  basket  and  an- 
other package  out  of  the  car,  and  setting  them  up  against 
the  fence.  When  he  turned  around  he  saw  the  woman 
down  between  the  bench  and  the  side  of  the  car.  "  How 
she  got  there  I  don't  know.     One  of  her  bundles  was  a 
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good-sized  basket,  and  the  other  was,  I  suppose,  some 
carved  work  or  wooden  work  trapped  up  in  paper.  The 
basket  was  of  a  pretty  good  weight.  She  had  two  or  three 
other  bundles.  I  turned  around,  because  I  intended  to  go 
and  help  her  out  with  the  rest  of  the  things,  but  when  I 
had  laid  these  down  she  was  out  already." 

Judgment  was  given  for  the  plaintiff  on  the  verdict,  and 
the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  WimMer^  Flanders^ 
Smithy  Bottom  <&  VilaSj  and  oral  argument  by  K  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Elliott  <&  HickoXy 
and  oral  argument  by  C.  T.  Hickox. 

PiNNBY,  J.  It  is  the  duty  of  a  common  carrier  of  pas- 
sengers to  provide  and  maintain  safe  alighting  places,  and 
it  must  respond  in  damages  to  a  passenger  who,  without 
contributory  fault  on  his  part,  is  injured  by  a  negligent 
failure  to  perform  this  duty.  It  is  the  duty  of  the  railway 
carrier  to  make  it  safe  for  its  passengers  to  leave  its  cars, 
and  in  the  case  of  female  passengers,  at  least,  they  have  a 
right  to  expect  aid  or  assistance  from  the  brakeman  or 
some  other  employee  of  the  company  to  assist  them  in 
alighting.  DdamcUyr  v.  M.  <&  P.  du  C.  R.  Co.  24  Wis. 
578;  Patten  v.  G.  <&  N.  W.  R.  Co,  32  Wis.  531-635;  Jeffer- 
sonvilley  M.  <&  I.  R.  Co.  v.  Hendricks,  41  Ind.  48 ;  LouisvilUy 
N.  A.  cfe  C  R.  Co.  V.  LacaSy  119  Ind.  589,  590,  and  cases  cited ; 
CaHwright  v.  C.  (6  O.  T.  R.  Co.  52  Mich.  606.  In  Roison  v. 
JV.  E.  R.  Co.  L.  K.  2  Q.  B.  Div.  85-88,  it  is  said  that  "  it  is 
clearly  the  law  that  railway  companies  are  bound  to  find 
reasonable  means  for  passengers  to  alight  at  every  station 
at  which  they  choose  to  stop,"  and  that  "  the  bringing  up 
of  a  train  to  a  final  standstill,  for  the  purpose  of  passengers 
alighting,  amounts  to  an  invitation  to  alight,  at  all  events, 
after  such  a  time  has  elapsed  that  the  passenger  may  reason- 
ably infer  that  it  is  intended  that  he  should  get  out  if  he 
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purposes  to  alight  at  the  particular  station ; "  and  that  "  an 
invitation  to  passengers  to  alight  on  the  stopping  of  a  train, 
without  any  warning  of  danger  to  a  passenger  who  is  so 
circumstanced  as  not  to  be  able  to  alight  without  danger, 
such  danger  not  being  visible  and  apparent,  amounts  to  neg- 
ligence." 

It  was  contended,  among  other  things,  that  the  evidence 
of  negligence  on  the  part  of  the  defendant  was  not  sufficient 
to  warrant  the  court  in  submitting  the  case  to  the  jury; 
that  the  plaintiff  was  guilty  of  negligence  materially  con- 
tributing to  her  injury;  and  that  the.  court  improperly 
withdrew  from  the  jury  the  consideration  of  the  question 
of  her  contributory  negligence.  The  testimony  tended  to 
show  that  the  plaintiff  delayed  coming  out  of  the  car  to 
alight,  in  consequence  of  being  incumbered  and  embarrassed 
with  packages  and  parcels,  until  the  other  passengers  had 
left;  that  all  had  left  save  one,  who  went  out  of  the  other 
end  of  the  car,  and  had  alighted  and  gone  out  of  the  gate, 
and  that  it  was  reasonable  for  the  brakeman  in  charge  to 
suppose  that  all  had  alighted,  and  he  accordingly  left  his 
post,  supposing  there  was  no  occasion  for  him  to  longer 
remain.  Accordingly,  the  court  submitted  it  to  the  jury 
to  say  whether  the  plaintiff  "left  the  car  with  reasonable 
diligence,  such  as  could  properly  be  required  of  a  passenger 
in  her  circumstances  and  under  the  facts  and  circumstances 
of  the  case ; "  and,  if  so,  that  "  the  jury  should  find  that  she 
was  not  guilty  of  any  want  of  ordinary  care,  because  no 
other  want  of  ordinary  care  is  imputed  to  her  either  in  the 
pleadings  or  in  the  evidence ;  certainly  not  in  the  evidence." 
We  think  that  this  instruction  is  plainly  erroneous.  The 
defendant  in  its  answer  had  averred  that  the  plaintiff's 
alleged  injuries  "  were  caused  by  the  negligence  and  want 
of  care  of  the  plaintiff  while  attempting  to  alight  from  said 
train,"  and  the  testimony  of  the  plaintiff  herself  tended 
directly  to  support  the  answer  in  this  respect.    By  this  in- 
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struction  the  question  of  contributory  negligence  alleged, 
and  which  the  testimony  tended  to  prove,  was  taken  from 
the  consideration  of  the  jury,  and  they  could  not  do  other- 
wise under  it  than  find,  as  they  did,  that  the  plaintiff,  in 
leaving  and  descending  from  said  car,  was  not  guilty  of  any 
negligence  or  any  want  of  ordinary  care  on  her  part  which 
proximately  caused  or  contributed  to  the  injury  of  which 
she  complains. 

The  negligence  imputed  to  the  defendant  company,  and 
specified  in  the  verdict,  consists  of  the  facts  found  —  that  the 
bench  was  not,  in  the  absence  of  any  brakeman  or  assistant 
stationed  to  assist  passengers  in  alighting,  a  reasonably 
safe  appliance ;  that  although  the  plaintiff  delayed  her  exit 
from  the  car  so  long  as  to  justify  the  brakeman  in  suppos- 
ing that  all  the  passengers  had  left  the  car,  and  that  he 
left  the  platform  and  bench  and  went  about  his  other  duties 
before  the  plaintiff  and  one  other  passenger  had  left  the 
car,  yet  it  was  negligence  on  his  part  to  do  so  without  first 
ascertaining  whether  or  not  any  passengers  were  still  in  the 
car  and  might  need  his  assistance  in  alighting;  that  this 
neglect  was  the  proximate  cause  of  the  injury ;  that,  though 
the  movable  bench  was  in  a  reasonably  safe  condition,  it 
was  not  placed  in  a  reasonably  safe  position  f  and  that  this, 
too,  was  a  proximate  cause  of  the  injury.  Although  there 
was  a  general  finding  that  the  defendant,  its  officers,  agents, 
or  employees,  were  guilty  of  negligence  which  was  the 
proximate  cause  of  the  injury,  yet  there  is  not  the  slightest 
proof  of  any  act  of  negligence  on  their  part  that  is  not 
negatived  by  the  verdict,  save  in  the  two  respects  men- 
tioned,—  the  absence  of  the  brakeman  or  other  assistant 
when  she  came  out  of  the  car  to  alight,  and  the  unsafe 
position  of  the  bench,  both  of  which  facts  were  so  obvious 
that  she  noticed  them  at  once  upon  coming  out  upon  the 
platform  of  the  car,  and  she  gives  in  her  testimony  a  par- 
ticular description  of  the  alleged  unsafe  location  of  the 
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bench.  By  a  very  slight  delay  and  inconvenience,  both  of 
these  alleged  causes  of  peril  could  have  been  avoided.  The 
train  had  arrived  at  the  end  of  its  route,  and  there  was  no 
occasion  for  hasty  or  inconsiderate  action  on  her  part.  She 
was  incumbered  and  embarrassed  by  quite  a  number  of  pack- 
ages or  parcels,  one  of  which  was  quite  heavy ;  so  she  called 
for  a  man,  who  in  fact  was  an  employee  of  the  company, 
to  assist  her,  and  he  took  part  of  them  and  laid  them  down 
on  the  floor  of  the  station  near  the  fence,  and  turned  to 
render  her  further  aid,  when  he  saw  that,  with  the  re- 
mainder of  the  bundles,  she  had  attempted  to  descend  with- 
out awaiting  the  aid  or  assistance  then  at  hand  to  enable 
her  to  do  so  in  safety,  and  in  so  doing  had  fallen  and  sus- 
tained the  injury  for  which  she  now  claims  and  has  been 
awarded  damages.  She  chose  voluntarily,  and  under  no 
occasion  for  haste  or  stress  of  circumstances  or  danger  of 
the  least  injury,  to  encounter  what  seemed  to  her  an  obvi- 
ous danger,  without  waiting  to  .avail  herself  of  the  aid  to 
descend  then  at  hand.  The  jury  concurred  in  their  finding 
with  her  in  her  judgment  of  the  situation,  and  found  that 
the  bench  was  not  placed  in  a  reasonably  safe  position.  It 
is  claimed  that  her  own  imprudence  and  precipitate  action 
were  the  proximate  cause  of  her  injury,  and  that  the  result 
is  not  imputable  to  the  negligence  of  the  brakeman  in  leav- 
ing his  post,  for  that  had  been  obviated  by  the  arrival  of 
the  other  employee,  whose  assistance  she  had  asked;  and 
this  contention  derives  very  considerable  support  from  the 
plaintiflPs  own  testimony.  Upon  the  mere  mention  of  any- 
thing which  appeared  unsafe  in  the  position  of  the  bench, 
that,  too,  would  doubtless  have  been  obviated.  It  was  her 
duty  to  make  the  request,  instead  of  encountering  the 
danger  which  she  had  already  discovered,  embarrassed  as 
she  was  by  the  parcels  and  packages. 

It  is  clear  that  it  was  error  for  the  court  to  withdraw 
from  the  consideration  of  the  jury  the  question  of  contrib- 
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utory  negligence  in  the  manner  it  did,  by  the  instruction 
complained  of.  For  these  reasons  we  consider  the  judg- 
ment of  the  circuit  court  erroneous. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  is  remanded  for  a  new  trial. 


Baohhetxb,  Eespondent,  vs.  Thb  Mutual  Bbsebyb  Fukd 
Life  Assooiatiok,  Appellant. 

AprU  16  — May  S,  189S. 

lAft  insurance:  Suicide  while  insane:  Proofs  of  death:  Estoppel:  Em- 
dence:  Court  and  jury. 

1.  A  life  insurance  policy  provided  that  if  the  assured  died  by  his  own 

band  the  insurer  should  be  liable  only  for  the  premiums  paid  by  him, 
with  interest^  but  might,  at  the  option  of  the  directors,  pay  such 
further  sum  as  might  seem  equitably  The  assured  having  died,  the 
insurer,  pursuant  to  a  by-law,  immediately  advanced  $100  to  his 
widow,  the  beneficiary.  Afterwards  she  forwarded  proofs  of  the 
death,  including  her  sworn  statement  that  the  assured  committed 
suicide  while  insane.  The  insurer  asked  for  further  proo^  which 
was  supplied  by  the  beneficiary  with  some  trouble  and  expense,  that 
the  signer  of  said  statement^  whose  first  name  appeared  as  "  Marie," 
was  identical  with  the,  beneficiary*  whose  name  appeared  on  the 
insurer*s  books  as  **  Maria."  Held  that,  in  view  of  the  advance  al- 
ready made  and  of  the  above  provision  of  the  policy,  the  insurer 
was  not  estopped,  by  having  required  such  further  proof,  to  deny 
its  liability  on  the  policy. 

2.  The  sworn  statement  by  the  widow  in  the  proofs  of  death  that  the 

assured  committed  suicide  while  insane  did  not  estop  her  to  show 
that  she  made  such  statement  on  the  faith  of  what  others  told  her, 
and  that  in  fact  the  poison  which  caused  his  death  was  not  taken 
by  him  intentionally  but  by  mistaka 
Si  The  insurer,  a  mutual  association,  claimed  that  under  its  by-laws 
the  amount  of  the  policy,  if  payable,  should  be  assessed  on  the 
members  existing  at  the  time  of  the  death  of  the  assured ;  that  more 
than  a  thousand  persons  then  members  had  ceased  to  be  such,  and 
several  thousand  other  persons  had  become  members,  so  that  such 
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assessment  was  impossible;  and  that  the  widow  was  therefore 
estopped  by  her  statement  It  appeared  tliat  no  specific  assessment 
for  each  loss  was  made,  but  that  there  were  regular  bi-monthly 
assessments,  a  part  of  which  went  to  a  reserve  fund,  and  that  from 
the  income  of  such  fund  all  suspended  claims  could  be  paid  without 
injustice  to  any  member  or  violation  of  any  mle  of  the  association. 
ffeldf  that  there  was  no  estoppel. 

4.  The  sworn  statement  of  the  widow  that  the  assured  was  insane  at 
the  time  of  his  death  was  admissible  and  tended,  as  against  her,  to 
prove  such  insanity,  even  in  the  absence  of  other  evidence  that  such 
was  the  fact 

b.  Besides  such  statement,  there  was  evidence  that  the  assured,  after 
living  in  reasonable  harmony  with  his  wife  for  many  years,  com- 
pelled her  to  apply  for  a  divorce  and  make  preparations  for  a  home 
elsewhere,  in  order  that  he  might  marry  their  adopted  daughter, 
but  fifteen  years  old ;  that  it  became  necessary  to  send  the  girl  away ; 
and  that  about  the  time  he  must  have  taken  the  poison  he  bewailed 
his  fate  on  being  told  that  she  was  never  to  return.  If  he  was  in- 
sane when  he  took  the  poison,  there  was  no  evidence  which  would 
support  a  finding  that  he  took  it  unintentionally ;  and  by  the  lex  lod 
contractus  the  policy  was  void  if  he  committed  suicide,  whether 
sane  or  insane.  Held,  that  it  was  error  to  take  from  the  jury  the 
question  whether  or  not  he  was  insane  at  the  time  he  took  the 
poison. 

APPEAL  from  the  Circuit  Oourt  for  Milwaukee  County. 

This  action  is  upon  a  contract  entered  into  by  the  de- 
fendant life  association  with  one  Ludwig  Bachmeyer,  in 
and  by  which,  on  certain  conditions  therein  specified,  the 
association  insured  the  life  of  Bachmeyer  in  the  sum  of 
$2,000,  for  the  use  and  benefit  of  the  plaintiff,  who  was  his 
wife. 

The  contract  or  policy  of  insurance  contains  the  follow- 
ing stipulation:  "  Death  of  the  member  by  his  own  hand, 
whether  voluntary  or  involuntary,  sane  or  insane  at  the 
time,  is  not  a  risk  assumed  by  the  association  in  this  con- 
tract ;  but  in  every  such  case  there  shall  be  payable,  sub- 
ject to  all  the  conditions  of  this  contract,  only  a  sum  equal 
to  the  amount  of  the  premiums  paid  by  said  member,  with 
six  per  cent,  interest  per  annum.    But  the  board  of  direct- 
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ors  or  the  executive  committee  of  the  association,  at  their 
option,  may  in  such  case  order  such  further  payment  as 
may  to  them  seem  just  and  equitable,  not  exceeding  in  the 
aggregate  the  maximum  amount  of  this  contract."  .   . 

The  insured  died  July  19,  1889,  haying  paid  all  assess- 
ments theretofore  made  upon  him  by  the  association  pur- 
suant to  the  policy,  amounting  to  $52.24.  Pursuant  to  a 
by-law  of  the  association,  it  advanced  to  the  plaintiff  $100 
after  the  death  of  her  husband,  immediately  after  learn- 
ing that  such  advance  was  desired  by  her,  but  under  an  ex- 
press  stipulation  that  such  payment  should  not  be  construed 
as  an  acknowledgment  of  the  validity  of  the  policy. 

In  due  time  after  the  death  of  the  insured,  plaintiff's  at- 
torney forwarded  to  the  association  proofs  of  his  death, 
which  consisted  of  a  letter  of  advice  signed  by  the  attor- 
ney; sworn  answers  of  plaintiff  to  certain  questions  pro- 
pounded to  her  by  the  association ;  sworn  answers  of  the 
attending  physician  of  the  deceased  to  certain  other  ques- 
tions propounded  to  him  in  like  manner;  and  the  coroner's 
certificate  of  death,  to  which  is  attached  the  proceedings 
and  testimony  on  the  inquest.  In  each  of  these  documents 
it  is  stated  that  deceased  committed  suicide,  or  died  by  his 
own  hand,  by  taking  morphine  or  opium  poison  while  he 
was  temporarily  insane.  The  attorneys  or  agents  of  the  as- 
sociation acknowledged  the  receipt  of  such  proofs  by  let- 
ter addressed  to  plaintiff's  attorney,  and  therein  called  bis 
attention  to  the  fact  that  the  books  of  the  association 
showed  the  name  of  the  beneficiary  in  the  policy  to  be 
"  Maria,"  while  the  sworn  statement  of  death  is  signed 
"  Marie  "  Bachmeyer.  At  some  expense  and  loss  of  time, 
plaintiff  made  and  forwarded  to  the  association  an  addi- 
tional affidavit  of  her  identity  as  the  beneficiary  named  in 
the  policy. 

After  this  action  was  commenced,  and  before  the  trial 
thereof,  the  plaintiff  made  and  forwarded  to  the  defend- 
VoL.82  — 17 
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knt  another  aflRdavit,  in  which  she  expresses  the  opinion 
that  her  former  statement  was  erroneous;  that  she  had 
no  personal  knowledge  of  the  facts  therein  stated,  but 
relied  upon  the  opinion  of  the  physician,  and  that  she 
thinks  that  her  deceased  husband  took  the  drug  which 
caused  his  death  by  mistake,  in  the  belief  that  it  was  qui- 
nine or  some  other  innocent  drug;  and  that  he  was  of  sound 
mind  when  he  took  it. 

The  defendant  put  in  evidence  plaintiff's  first  sworn  state- 
ment of  the  cause  of  her  husband's  death,  and  the  letter  of 
her  attorney  transmitting  the  same.  On  the  trial  the 
court  submitted  it  to  the  jury  to  find  whether  the  plaintiff 
had  satisfactorily  explained  the  reasons  why  she  stated  in 
her  proofs  of  the  death  of  her  husband  that  he  committed 
suicide  and  was  insane  at  the  time,  and  instructed  them 
that  if  she  so  stated  unadvisedly  and  without  intent  to  de- 
fraud they  were  at  liberty  to  disregard  such  proofs  and 
determine  the  question  of  suicide  on  the  merits.  The  court 
,took  from  the  jury  the  question  of  the  insanity  of  the  in- 
sured at  the  time  of  his  death,  on  the  alleged  ground  that 
there  was  no  sufficient  evidence  tending  to  prove  that  he 
was  insane  at  that  time.  Further  statement  of  the  case 
will  be  found  in  the  .opinion. 

The  jury  found  for  the  plaintiff.  A  motion  on  behalf  of 
the  defendant  for  a  new  trial  was  denied,  and  judgment  for 
plaintiff  entered  for  the  amount  of  the  insurance  (less  $100 
theretofore  advanced  thereon),  and  for  interest  and  costs. 
The  defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  EUioU  <&  ffickoxy 
and  oral  argument  by  C.  T.  Hiekox.  They  contended,  inter 
aliay  that  under  the  facts  shown  the  plaintiff  is  concluded 
by  the  proofs  furnished  and  is  estopped  from  claiming  that 
the  death  of  the  assured  was  other  than  by  his  own  hand. 
It  was  the  duty  of  the  plaintiff  to  know  and  to  show  by 
her  proofs  whether  it  was  a  death  by  his  own   hand  or 
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otherwise,  and  the  defendant  was  justified  in  relying  upon 
her  statement.  Accepting  such  statement  as  true,  the  as- 
sociation audited  the  claim  for  the  amount  shown  by  the 
proofs  to  be  due,  that  is,  the  amount  of  the  premiums  paid 
with  interest  only ;  and  no  assessment  was  made  for  any- 
thing beyond  that  amount.  Since  that  time  more  than  a 
thousaiud  members  have  been  lost  to  the  association  who 
should  have  contributed  to  this  death-claim  on  the  basis  of 
either  a  natural  or  an  accidental  death,  and  from  whom 
contributions  cannot  now  be  enforced ;  and  the  remaining 
members  cannot  be  compelled  to  pay  an  assessment  in- 
creased in  amount  by  reason  of  its  being  apportioned  among 
a  number  thus  decreased  by  no  fault  of  theirs  or  of  defend- 
ant. See  Continental  Nat,  Bank  t?.  NaL  Bank^  50  N.  T. 
675;  Buckwheat  'O.  St.  Croix  Z.  Co.  75  Wis.  194;  Perry  v. 
WiUiamSj  39  id.  839;  Jiice  v.  Kahn,  70  id.  323;  MeieUr  v. 
Bimey^  24  Mich.  436 ;  Trustees  Presh.  Cong.  t?.  Williams^  9 
Wend.  147;  De  Orove  v.  Metropolitan  Ins.  Co.  61  N.  T. 
594;  Irving  V.  Excelsior  F.  Ins.  Co.l  Bosw.  507;  CampbeU 
V.  Charter  Oak  F.  <&  M.  Ins.  Co.  10  Allen,  213 ;  Insurance 
Co.  V.  Newton^  22  Wall.  32;  Coleman  v.  Pearcey  26  Minn. 
123;  Stevens  t?.  Zudlumy  46  Minn.  160;  Boss  v.  HobsoUy  26 
N.  E.  Eep.  (Ind.),  775. 

For  the  respondent  there  was  a  brief  by  Julius  E.  Boehr 
and  Joshua  Starky  and  oral  argument  by  Mr.  Stark., 

Lton,  0.  J.  I.  It  is  maintained  on  behalf  of  plaintiff 
that  the  judgment  should  be  affirmed,  and  on  behalf  of  de- 
fendant that  it  should  be  reversed,  on  the  ground  of  estop- 
peL  These  conflicting  claims  will  first  be  considered  and 
disposed  of. 

1.  It  is  argued  for  plaintiff  that  by  calling  for  further 
proofs  of  the  identity  of  "Maria''  with  "Marie"  Bach- 
meyer,  and  putting  the  plaintiff  to  trouble  and  expense  to 
supply  such  proofs  after  the  defendant  was  informed  that 
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the  insured  died  Ly  bis  own  hand  while  insane,  and  hence 
after  it  knew  the  facts  which  released  it  from  liability  on 
the  policy,  except  for  the  assessments  paid  thereon,  which 
it  had  already  more  than  refunded,  the  defendant  is  es- 
topped to  deny  its  liability  on  the  policy  for  the  whole 
amount  of  the  insurance.  This  is  an  attempted  application 
to  this  case  of  the  rule  laid  down  in  Bigelow,  Estoppel,  578, 
and  adopted  in  Webster  v.  PhcBnix  In-a.  Co.  36  Wis.  67,  and 
in  many  other  cases  in  this  court  and  elsewhere,  to  the 
effect  that  "  a  party  cannot  occupy  inconsistent  positions ; 
and,  where  one  has  an  election  between  inconsist.ent  causes 
of  action,  he  will  be  confined  to  that  which  he  first  adopts. 
Any  decisive  act  of  the  party,  done  with  knowledge  of  his 
rights  and  of  the  facts,  determines  his  election  and  works 
an  estoppel."  The  rule  is  not  applicable  here  for  two  rea- 
sons: (1)  The  defendant  was  entitled  to  know  whether  it 
had  made  the  advance  payment  on  the  policy  to  the  proper 
beneficiary  or  to  a  stranger ;  (2)  the  by-laws  of  defendant 
authorized  its  board  of  directors  or  executive  committee  to 
make  further  payments  on  the  policy,  even  to  the  full 
amount  of  the  insurance,  in  their  discretion,  although  the 
defendant  was  legally  liable  only  for  assessments  paid  upon 
the  policy  and  interest.  The  defendant  was  entitled  to  be 
mformed  of  the  identity  of  the  beneficiary  in  the  policy 
with  reference  to  making  such  further  advances,  should  its 
authorized  officers  elect  to  do  so.  The  defendant  might 
properly  require  the  identification  of  the  beneficiary  for 
either  of  the  above  purposes,  without  becoming  thereby  es- 
topped to  assert  that  it  is  not  liable  on  the  policy  for  the 
whole  amount  of  insurance  written  therein. 

2.  The  defendant  maintains  that  the  plaintiff  is  estopped 
to  claim  the  insurance  because,  in  her  proofs  of  the  death 
of  her  husband,  she  deposed  that  he  committed  suicide 
while  insane,  by  which  sworn  statement  it  is  claimed  she  is 
bound.    This  court  has  held  in  several  cases  that  an  honest 
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or  uniptentional  mistake  in  the  proofs  of  loss  under  a  fire 
policy  will  not  necessarily  prevent  a  recovery  thereon,  even 
though  notice  of  the  error  is  not  given  the  insurers  until 
the  trial.  Pa/rh&r  v.  Amazon  Ins.  Co.  34  Wis.  363 ;  Wal- 
deck  V.  Springfield  F.  <&  M.  Ins.  Co.  53  Wis.  129.  In  the 
latter  case  the  rule  is  fully  discussed  in  the  opinion  by  Chief 
Justice  Cole,  and  many  cases  here  and  elsewhere  are  cited 
to  support  it.  Obviously  the  same  rule  applies  to  a  mistake 
in  proofs  of  death  under  a  life  policy.  The  plaintiff  testi- 
fied on  the  trial  that  she  deposed  to  such  statements  in  the 
proofs  of  death  on  the  faith  of  what  others  had  told  her, 
and  not  from  actual  knowledge. 

8.  The  defendant  further  claims  that  plaintiff  is  estopped 
to  maintain  this  action  on  another  ground.  It  is  said  that 
this  is  a  mutual  association,  and  that  under  its  rules  and 
by-laws  the  amount  of  this  policy,  if  defendant  is  held  lia- 
ble to  pay  it,  should  be  assessed  upon  the  members  existing 
at  the  time  of  Bachmeyer's  death,  and  them  only,  and  that 
more  than  1,000  persons  who  were  then  members  have,  by 
death  or  otherwise,  ceased  to  be  such,  and  several  thousand 
other  persons  have  since  become  members,  and  hence  that 
such  an  assessment  is  impossible.  In  view  of  the  fact  that 
the  membership  of  the  defendant  is  constantly  changing, 
if  the  above  proposition  is  sustained  it  would  defeat  the 
payment  of  all  claims  against  the  defendant  upon  policies 
the  allowance  of  which  has,  by  reason  of  litigation  or  any 
other  cause,  been  suspended  for  any  considerable  time.  ,  We 
think  the  proposition  is  not  a  valid  one.  The  by-laws  re- 
quire the  executive  committee  to  make  an  assessment  once 
in  two  months,  of  such  amount  as  it  may  deem  su£9cient 
to  meet  the  current  mortality  of  the  association,  upon  the 
entire  membership  at  the  date  of  the  last  death  of  the  au- 
dited claims  prior  thereto.  No  specific  assessment  is  made 
to  cover  each  case,  but  the  assessments  are  based  upon  esti- 
mates of  the  amount  which  defendant  will  be  required  to 
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pay.  The  proceeds  of  these  assessments  are  divided  into 
two  funds, —  a  "  death  fund  "  and  a  "  reserve  fund."  Sev- 
enty-five per  cent,  of  the  proceeds  of  such  assessments  go 
to  the  former,  and  twenty-five  per  cent,  to  the  latter,  fund. 
The  reserve  fund  is  required  to  be  invested  in  interest  bear- 
ing securities.  The  death  fund  and  the  income  of  the  re- 
serve fund  are.  appropriated  to  the  payment  of  current 
claims.  This  leaves  the  reserve  fund  intact  and  constantly 
increasing.  Out  of  the  income  of  this  fund  all  suspended 
claims  may  be  paid,  without  doing  any  injustice  to  mem- 
bers of  the  association,  or  violating  any  of  its  rules  or  any 
principle  of  equity  between  the  members.  For  example, 
an  assessment  is  made  in  April  of  a  given  year  to  pay  oflf 
existing  claims  by  death  made  during  the  preceding  Feb- 
ruary and  March.  It  may  be  that  fifty  members  died  dur- 
ing these  two  months, —  half  in  February  and  half  in 
March, —  and  that  on  the  last  audited  claim  the  death  oc- 
curred, say  March  25th.  Although  large  numbers  of  per- 
sons may  have  become  members  after  most  of  these  deaths 
occurred,  but  before  March  25th,  yet  all  these  must  be  as- 
sessed to  pay  off  the  policies  issued  to  all  such  deceased 
members,  and  none  of  the  latter  will  be  assessed  to  pay  any 
of  such  claims.  It  will  thus  be  seen  that  the  rule  of  assess- 
ment contended  for  is  not  found  in  the  by-laws.  Indeed, 
such  a  rule  is  impracticable,  unless  the  rule  of  making  a 
specific  assessment  for  each  loss  be  adopted.  The  rule  of 
assessment  of  the  defendant  is  the  better  rule,  for  it  sim- 
plifies the  procedure.  Besides,  it  operates  upon  the  mem- 
bers with  reasonable  equality;  for,  if  a  new  policy  be 
assessed  to  pay  losses  accruing  before  the  inception  thereof, 
the  probability  is  that  it  will  escape  assessments  made  after 
its  termination  to  pay  losses  accruing  in  like  manner  before 
its  termination. 

We  conclude,  therefore,  that  the  plaintiff  is  not  estopped 
to  show  that  her  proofs  of  death  contain  honest  mistakes 
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of  fact,  nor  defendant  to* show  that  it  is  not  liable  on  the 
contract  or  policy  in  suit. 

II.  The  learned  circuit  judge  took  from  the  jury  the  ques- 
tion whether  or  not  the  insured  was  insane  at  the  time  he 
took  the  drug  which  terminated  his  life.  We  think  this 
was  error.  The  sworn  statement  of  plaintiff  that  her  hus- 
band was  then  insane  was  put  in  evidence  by  defendant ; 
and,  as  against  the  plaintiff,  it  tends  to  prove  such  insanity, 
even  though  there  were  no  other  testimony  tending  in  the 
same  direction.  It  might  not  have  that  effect  as  against 
any  other  person  who  might  be  interested  in  the  question, 
but  no  person  other  than  the  plaintiff  has  such  interest. 
The  case  of  HUes  v.  Hanover  F.  Ins.  Co.  65  Wis.  585,  cited 
to  the  opposite  doctrine,  is  not  in  point.  It  was  there  held 
that  proofs  of  loss  are  not  competent  evidence  in  favor 
of  the  claimant  of  the  facts  stated  therein,  but  only  of  com- 
pliance with  the  requirements  of  the  policy.  The  same  is 
true  of  proofs  of  death  in  case  of  a  life  policy.  Here  the 
insurer,  and  not  the  claimant  under  the  policy,  offers  the 
proof  as  evidence  against  the  claimaht  of  facts  therein  ad- 
mitted by  the  latter.  Insanity  is  a  fact  which  may  be 
proved,  like  any  other  fact,  by  the  admissions  of  the  ad- 
verse party  of  the  existence  thereof.  We  think,  however, 
there  is  other  testimony  tending  to  prove  the  insanity  of 
Bachmeyer  at  the  time  he  took  the  fatal  drug.  The  testi- 
mony shows  that  after  living  in  reasonable  harmony  with 
his  wife  for  twenty-three  years,  and  after  he  was  more  than 
fifty  years  of  age,  the  insured  conceived  the  purpose  of 
being  divorced  from  his  wife  and  marrying  their  adopted 
daughter,  then  but  fifteen  years  old.  If  consulted  in  resjpecf 
to  the  proposed  project,  the  girl  never  consented  thereto, 
and  the  plaintiff  found  it  necessary  to  send  her  away  frohi 
their  home.  Yet  he  compelled  his  wife  to  apply  for  a  di- 
vorce from  him,  and  to  open  negotiations  for  a  home  with 
her  son  by  a  former  marriage.  When  informed  on  the  day 
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of  his  death,  just  about  the  time*  he  must  have  taken  the 
poison,  that  his  wife  had  not  heard  from  her  son,  and  that 
the  girl  was  never  to  return  home,  he  bewailed  his  fate, 
saying:  "Oh,  my  God!  I  am  an  unfortunate  man."  It 
would  be  a  mercy  to  his  memory  could  the  evidence  be  held 
conclusive  of  his  insanity.  It  would  be  against  plain  com- 
mon sense  to  hold  that  it  does  not  tend  to  prove  his  insan- 
ity, especially  as  against  the  plaintiff,  who  has  sworn  posi- 
tively to  its  existence. 

But  it  is  argued  that  the  error  is  immaterial  We  do  not 
so  regard  it.  The  defendant  is  a  New  York  corporation, 
and  the  contract  of  insurance  is,  by  its  terms,  a  New  York 
contract,  to  be  interpreted  by  the  laws  of  that  state.  The 
contract  is  that  if  the  insured  came  to  his  death  by  his 
own  hand,  voluntarily  or  involuntarily,  whether  he  was 
sane  or  insane  at  the  time,  the  defendant  is  not  liable  on 
the  contract.  The  law  of  New  York  in  respect  to  such  a 
contract  is  laid  down  in  De  Gogorza  v.  Knickerbocker  L. 
Ins.  Co,  65  N.  Y.  232,  substantially  as  follows :  "If  the  in- 
sured  commits  suicide,  although  at  the  time  utterly  bereft 
of  reason,  it  is  a  death  by  his  own  hand  or  act,  within  the 
meaning  of  the  condition,  and  the  policy  is  forfeited."  The 
case  also  holds  that  a  suicide  resulting  from  insanity  is  in 
no  correct  sense  a  death  by  accident.  All  the  cases  seem 
to  agree  that  if  one  commits  suicide  by  taking  poison  it  is 
a  death  by  his  own  hand.  We  do  not  understand  that  the 
law  of  New  York  differs  from  our  law  on  the  same  subject 
as  laid  down  by  Chief  Justice  Dixon  in  Pierce  v.  Travel: 
er^  Z.  Ins,  Co.  34.  Wis.  389.  Indeed,  the  New  York  court 
quotes  extensively  from  the  opinion  and  professes  to  adopt 
the  doctrine  of  that  case. 

The  significance  of  the  above  observation  is  that  if  Bach- 
meyer was  insane  when  he  took  the  drug  which  terminated 
his  life,  there  is  no  testimony  which  will  support  a  finding 
that  he  took  it  by  accident  or  unintentionally,  and  in  such 
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case  the  verdict  would  necessarily  be  for  the  defendant. 
On  the  other  hand,  if  the  insured  was  then  sane,  it  may  be 
there  is  enough  in  the  testimony  to  send  to  the  jury  the 
question  whether  he  took  the  drug  by  mistake  or  uninten- 
tionally. We  assume,  without  deciding,  that  in  the  event 
of  his  sanity  the  testimony  was  sufficient  to  send  the  ques- 
tion of  accident  or  mistake  to  the  jury.  For  the  above  rea- 
sons it  must  be  held  that  the  error  in  taking  the  question 
of  the  insanity  of  the  insured  from  the  jury  is  material, 
and  hence  necessarily  fatal  to  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 


La  Coubsibb,  Respondent,  vs.  Russbll  and  others,  Appel- 
lants. 

April  16  ~  May  S,  189S. 

Magter  and  senxint:  Contract  of  employment:  Entirety:  Terminaiion: 
Evidence:  Reference:  Long  acoount 

1.  By  a  written  contract  defendants  employed  plaintiff  and  agreed  to 

pay  him  $1,500  for  the  term  of  one  year  from  March  21, 1889,  quar- 
terly, together  with  his  necessary  expenses.  They  haying  failed  to 
pay  his  salary,  plaintiff  quit  the  employment  on  November  1,  1889, 
and  sued  upon  the  contract  Held,  tliat  the  contract  was  not  an 
entirety ;  that  plaintiff  had  a  right  of  action  at  the  end  of  each 
quarter  for  his  scdary  and  expenses  up  to  that  time ;  and  that,  de- 
fendants having  refused  to  perform  the  contract  on  their  part, 
plaintiff  had  the  right  to  terminate  it  when  he  did,  and  to  recover 
upon  it  according  to  its  terms  to  the  date  of  such  termination. 

2.  Plaintiff's  testimony  that  he  was  competent  to  do  the  work  for 

which  he  was  employed,  and  that  he  performed  the  contract  on  his 
part,  was  corroborated  by  the  fact  that^  after  he  had  been  at  work 
for  them  for  several  months,  defendants  paid  $400  on  his  expense 
account  without  any  complaint  whatever,  and  that  it  was  not  un- 
til he  had  quit  the  employment  because  of  their  failure  to  pay  his 
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salary  tbat  they  charged  incoiupetency  or  unfaithfulness.  Held, 
that  the  evidence  warranted  a  finding  that  he  performed  the  con- 
tract on  his  part 
8.  An  action  to  recover  salary  and  expenses  was  referred  on  the  ground 
that  the  trial  would  involve  the  examination  of  a  long  account 
No  such  account  was  apparent  from  the  pleadings,  but  the  record 
contains  a  bill  of  particulai's  of  about  150  items  of  account  of  the 
expenses.    Held,  that  the  reference  was  proper. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  the  sura  of  $1,370.80,  with  interest,  be- 
ing the  amount  alleged  to  be  due  the  plaintiff  for^ services 
rendered  and  expenses  incurred  under  a  written  contract. 
The  facts  sufficiently  appear  from  the  opinion.  The  de- 
fendants appeal  from  a  judgment  in  favor  of  the  plaintiff 
for  $1,350.35,  with  interest  and  costs. 

For  the  appellants  there  was  a  brief  by  Elliott  <&  Sickoxy 
and  oral  argument  by  C:  T.  Hlchox, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Cox  <&  Cox,  To  the  point  that  the  contract  was  not  an 
entirety,  they  cited  BuUer  v.  Kirby^  53  Wis.  188;  Central 
M.  T.  R,  Co,  V,  Spurck,  24  111.  588;  Canal  Co.  v,  Gordon, 
6  Wall.  561;  White  v.  Atkins,  8  Cush.  367;  Wood,  Master 
&  S.  171,  sec.  85;  Clark  v.  Clifford,  25  Wis.  597;  Hoar  v. 
Clute,  15  Johns.  224. 

Orton,  J.  On  the  21st  day  of  March,  1889,  at  Spokane 
Falls,  in  Washington  Territory,  the  defendants,  being 
strangers  in  that  region  and  desirous  of  investing  money 
in  mining  properties  in  the  mining  region  and  of  engaging 
in  the  business  of  buying  and  working  mines  and  of  finding 
and  developing  claims  and  finds,  employed  the  plaintiff  to 
explore  the  mining  region,  look  up  mineral  lands  and 
mines  and  chances  of  investing  therein,  and  examine  mines 
and  rocks,  and  generally  survey  the  whole  field  of  that 
region,  with  a  view  of  recommending  to  the  defendants 
the  purchase  of  mining  property.    The  defendants  made  a 
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written  oontract  with  the  plaintiff,  as  follows :  That  "  thej 
agree  to  pay  the  plaintiff  fifteen  hundred  dollars  for  the 
term  of  one  year  from  that  date,  quarterly ;  also  necessary 
expenses  herewith,  and  one  sixth  of  all  mining  properties 
purchased  by  the  defendants  through  the  plaintiff's  recom- 
mendations, and  the  plaintiff  to  own  one  sixth  interest 
subject "  to  certain  conditions  named  in  said  contract,  not 
material  to  this  case.  The  plaintiff  entered  immediately 
upon  the  duties  of  his  said  employment,  and  explored 
Washington  Territory,  Idaho,  Montana,  and  British  Co- 
lumbia in  the  discharge  of  his  said  duties,  and  in  so  doing 
paid  out  and  expended  in  the  interests  of  the  defendants, 
between  that  date  and  the  1st  day  of  November,  1889,  the 
sum  of  $857.80;  and  the  defendants  paid  him  thereon  the 
sum  of  $400,  and  at  said  last-mentioned  date  neglected  to 
pay  the  plaintiff  any  more  on  his  exiTcnses,  or  to  pay  any 
of  his  salary  up  to  that  time,  and  the  plaintiff  quit  said  em- 
ployment, and  brought  this  suit  to  recover  his  salary  and 
the  balance  of  said  expenses.  These  facts  are  substantially 
stateil  in  the  complaint. 

The  defendants  answered  to  the  effect  that  the  plaintiff, 
in  order  to  induce  them  to  enter  into  said  contract  with  him, 
represented  that  he  had  traveled  all  over  the  states  and 
territories  above  mentioned,  together  with  Colorado,  and 
knew  every  mine  and  prospect  that  amounted  to  anything 
in  the  mineral  region  of  which  Spokane  Falls  is  headquar- 
ters, and  that  he  was  acquainted  with  the  owners  of  the 
mines,  and  with  mineral  lands  and  prospects  and  those  en- 
gaged in  prospecting,  and  that  he  knew  good  chances  of 
investment  at  great  profits.  The  plaintiff  also  represented 
that  he  was  a  mining  expert  and  fully  competent  to  dis- 
charge the  duties  of  said  employment ;  and  said  plaintiff 
knew  that  said  representations  were  false.  The  defendants 
entered  into  said  contract  in  consequence  of  them,  and  they 
received  no  benefit  from  the  services  of  the  plaintiff,  al- 
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though  thoy  paid  him  $400  on  his  expenses ;  and  he  was 
incompetent,  inefficient,  and  failed  to  make  good  any  of  his 
representations,  and  failed  to  report  any  good  investments 
or  purchases.  The  defendants  first  demurred  to  the  com- 
plaint, which  was  overruled. 

The  plaintiflp  moved  for  a  reference  of  the  whole  case,  on 
the  ground  that  the  trial  would  involve  the  examination  of 
a  long  account,  and  said  motion  was  granted,  and  Hugh 
Ryan,  Esq.,  was  duly  appointed  the  referee  to  hear,  try  and 
determine  the  case.  The  referee  made  his  findings  of  fact 
and  conclusions  of  law  to  the  effect  (1)  that  said  contract 
was  made;  (2)  that  the  plaintiff  worked  under  the  same 
until  the  1st  day  of  November,  1889;  (3)  that  he  necessarily 
paid  out,  expended,  and  disbursed,  as. his  expenses  while 
engaged  in  said  employment,  the  sum  of  $837.35 ;  (4)  that 
he  made  no  fraudulent  statements  or  misrepresentations  to 
the  defendants,  or  either  of  them,  to  induce  them  to  execute 
said  contract ;  (5)  that  the  plaintiff  ceased  work  under  said 
contract  November  1,  1889,  for  the  reason  that  the  defend- 
ants failed  and  refused  to  pay  him  his  salary  thereunder, 
and  failed  to  keep  and  perform  the  contract  on  their  part ; 
(6)  that  the  plaintiff  received  from  the  defendants  only  the 
sum  of  $400,  and  there  was  due  him  at  the  commencement 
of  this  action,  over  and  above  said  sum  of  $400,  the  sum 
of  $912.50  for  salary,  and  the  further  sum  of  $437.85  for 
money  actually  and  necessarily  paid  out  for  expenses  as 
above ;  (7)  that  the  plaintiff  in  all  respects  performed  the 
contract  on  his  part ;  and  as  a  conclusion  of  law  that  the 
plaintiff  was  entitled  to  a  judgment  against  the  defendants 
for  the  sum  of  $1,350.35,  with  interest  from  November  1, 
1889,  with  costs. 

1.  On  demurrer  to  the  complaint  the  learned  counsel  of 
the  appellants  contend  that  plaintiff  should  have  continued 
the  employment  and  then  sued  upon  the  contract,  or  have 
rescinded  the  contract  and  resorted  to  a  ^^lantum  meruit. 
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That  might  be  so  if  the  contract  was  entire.  But  it  is  not 
an  entirety.  The  salary  is  payable  quarterly,  and  the  ex- 
penses at  any  time  when  necessary.  The  plaintiff  had  a 
right  of  action  for  salary  at  the  end  of  each  quarter,  and 
for  expenses  incurred  up  to  that  time,  and  must  rely  on  the 
contract  as  the  measure  of  that  right.  The  plaintiff  had 
the  right  to  recover  for  two  full  quarterly  payments  and 
the  expenses,  by  the  terms  of  the  contract.  For  the  bal- 
ance of  the  time  to  the  1st  day  of  November,  1889,  the 
plaintiff  had  a  right  to  recover  by  the  terms  of  the  contract, 
upon  the  principle  that  he  had  a  right  to  put  an  end  to  the 
contract  at  that  time  by  the  i:efusal  of  the  defendants  to 
perform  on  their  part.  EvauB  v.  Bermett^  7  Wis.  404 ;  But- 
ler V.  Kirhy,  53  Wis.  188;  Cla/rk  v,  Clifford,  25  Wis.  597; 
Gordon  v.  Brewster ^  7  Wis.  355;  Danley  v.  WiUiamSy  16 
Wis.  581.    See  other  cases  cited  in  respondent's  brief. 

2.  It  is  claimed  to  have  been  error  for  the  court  to  refer 
this  case  for  trial  on  the  ground  that  the  trial  would  in- 
volve the  examination  of  a  long  account,  when  there  was 
no  such  account  apparent  from  the  pleadings.  The  plaint- 
iff's claim  for  his  expenses  might  readily  suggest  to  the 
court  that  such  expenses  would  consist  of  a  great  many 
items  of  account,  and  I  find  in  the  record  a  bill  of  particu- 
lars containing  about  150  items  of  account  of  the  expenses. 
It  was  a  very  proper  case  for  reference. 

The  other  errors  assigned  are  to  the  rulings  of  the  referee 
on  the  merits  of  the  case.  Whatever  may  have  been  the 
representations  of  the  plaintiff  as  to  his  competency  to  per- 
form the  services  he  undertook  to  perform  for  the  defend- 
ants, they  are  only  material  so  far  as  they  relate  to  his 
competency  to  perform  such  services.  He  is  charged  with 
having  represented  himself  to  bo  a  mining  expert,  and  of 
his  having  had  great  experience  in  mining,  and  a  wide  ac- 
quaintance among  men  engaged  in  mining  and  prospecting, 
etc.    Such  representations  are  only  material  as  they  were 
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necessary  to  render  him  competent  to  do  the  work  for 
which  he  was  employed.  The  plaintiff  denied,  however, 
making  such  particular  representations.  The  most  material 
question  is  whether  he  was  competent  to  perform  his  con- 
tract. According  to  his  own  testimony,  ho  was  not  only 
competent,  but  did  perform  to  the  utmost  what  any  one 
could  have  done  under  the  circumstances,  to  bring  to  the 
attention  of  the  defendants  chances  of  profitable  invest- 
ment. He  makes  for  himself  by  his  testimony  a  perfectly 
clear  casa  No  reason  is  apparent  why  the  referee  should 
not  believe  his  testimony  and  predicate  his  findings  upon 
it.  But  there  are  certain  faxjts  outside  of  his  testimony, 
which  corroborate  it  in  its  most  essential  particulars. 
The  defendants,  after  several  months'  experience  and 
knowledge  of  the  plaintiflf's  ability  and  of  what  he  had  ac- 
complished in  the  field,  paid  him  $400  for  his  expenses, 
without  any  complaint  whatever  that  he  had  deceived  them 
as  to  his  competency  or  had  accomplished  less  than  he 
ought  to  have  done.  As  late  as  September  2d  one  of  the 
defendants  wrote  to  him,  apologizing  for  not  paying  his 
draft,  and  giving  as  a  reason  that  he  wished  another  of 
the  defendants  to  pay  his  share,  and  wishing  him  to  wait 
patiently.  The  last  letter  the  plaintiff  received  from  the 
defendants  was  on  November  2d,  expressing  the  hopeful 
confidence  that  they  would  be  able  to  accomplish  some- 
thing more  the  coming  spring,  and  excusing  their  past  de- 
linquencies by  attributing  them  to  the  "act  of  Divine 
power,"  and  "  forced  circumstances."  In  this  last  letter 
they  make  no  complaint  that  their  failure  to  realize  any 
profit  was  on  his  account,  or  that  he  was  blamable  in  any 
respect,  and  if  they  blamed  any  one  it  was  themselves. 

This  testimony  is  overwhelmingly  in  favor  of  the  plaint- 
iff and  against  their  defense.  Why  did  they  allow  the 
plaintiff  to  continue  in  the  field  of  exploration,  at  great  ex- 
pense of  labor  and  money  to  himself,  and  make  a  part  pay- 
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ment  of  his  expenses,  without  objection  or  complaint,  if  he 
was  incompetent  or  was  not  doing  his  fall  duty?  As 
late  as  July,  when  they  paid  the  $400,  they  must  have 
known  whether  he  was  competent  or  of  any  useHo  them. 
But  they  permitted  him  to  go  on  to  the  last  hour  the  plaint- 
iff was  able  to  bear  his  expenses,  or  willing  longer  to  trust 
them  for  past  salary  and  expenses.  It  was  not  until  the 
plaintiff  had  demanded  a  settlement  and  payment,  and  had 
ceased  rendering  them  services  in  consequence  of  their  fail- 
ure to  pay  him,  that  the  defendants  made  the  charge  of  in- 
competency and  unfaithfulness.  Here  is  testimony  of  equi- 
table estoppel,  and  affirmance  and  reaffirmance  of  both  the 
contract  and  performance  of  it  by  the  plaintiflf,  which  all 
the  testimony  of  the  defendants  on  the  trial  is  scarcely 
sufficient  to  rebut,  and  which  corroborates  in  all  essential 
particulars  the  testimony  of  the  plaintiflf. 

In  view  of  this  testimony,  we  cannot  say  that  the  referee 
was  not  justified  in  marking  said  findings,  or  the  court  in 
confirming  the  report  and  rendering  judgment  upon  it.  We 
certainly  could  not  say  that  the  findings  of  the  referee  are 
against  the  weight  or  preponderance  of  the  evidence,  which 
is  the  only  ground  for  our  interference  with  the  findings 
of  a  referee.  Walker  v.  Neioton^  53  Wis.  336 ;  Ely  v.  Daily^ 
40  Wis.  52;  Cunningham  v.  Brown,  44  Wis.  72.  There  is 
a  conflict  in  the  testimony  of  the  parties  as  witnesses,  and 
questions  of  credibility  which  the  referee  is  better  able, 
and  the  court  as  able,  to  decide  as  this  court,  and  their  de- 
cision of  them  is  at  least  equal  to  the  verdict  of  a  jury, 
which  this  court  ought  not  to  disturb.  JSowe  v.  Hogersy  50 
Wis.  598;  Brusicrg  v.  Jf.,  Z.  S.  <&  W.  JS.  Co.  55  Wis.  106; 
Mechelke  v.  Bramer,  59  Wis.  57. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Gates,  Appellant,  vs.  Young  and  others,  Respondents. 

AprU  16  —  May  3,  189B. 

Logs  and  lumber:  Liability  of  inspector  on  his  bond:  Mistakes  in  scal- 
ing: Evidence:  Intttructions  to  Jury, 

1.  A  lumber  inspector  is  not  liable  upon  his  official  bond  for  mere  in- 

accuracies of  opinion  or  mistakes  of  judgment,  either  of  himself  or 
of  his  deputies,  in  scaling  logs. 

2.  Logs  were  soaled  on  the  bank  of  a  river,  and  afterwards  a  measure- 

ment was  made  of  such  of  said  logs  as  came  into  the  boom  on  the 
river  at  their  place  of  destination  within  a  certain  time.  In  an  ac- 
tion upon  the  official  bond  of  the  inspector  on  the  ground  that  the 
measurement  at  the  boom  was  negligently  and  falsely  made,  it  ia 
held  that  the  trial  court  was  justified  in  charging  the  jury  that  the 
scalement  on  the  bank  was  only  material  in  determining  the  true 
amount  at  the  boom ;  that  the  mere  fact  of  a  discrepancy  in  the 
amount  of  the  scalement  on  the  bank  and  the  scalement  at  the 
boom,  unaccounted  for,  standing  alone,  would  not  justify  a  finding 
for  the  plaintiff;  and  that  the  mere  (act  that  the  logs  were  not  re- 
ported by  the  scaler  at  the  boom  during  the  time  named  was  not 
sufficient  to  sustain  a  finding  that  the  scalement  at  that  place  was 
fraudulent,  dishonesty  or  imperfect 

8.  It  was  conceded  in  the  complaint  that  the  scalement  on  the  bank 
was  correct,  but  plaintiff  introduced  evidence  to  show  that  the 
amount  of  logs  there  was  greater  than  the  scale  bill  showed.  Held, 
that  defendants  were  properly  allowed  to  show  that  the  amount 
was  at  least  as  small  as  the  scale  bill  showed. 

4  Evidence  of  the  estimates  of  the  amount  of  timber  grown  upon  the 
land  from  which  the  logs  were  taken  is  held  not  to  have  been  prejur 
dicial  to  the  plaintiff. 

6.  Evidence,  offered  by  plaintiff,  as  to  the  amounts  of  money  paid  by 
him  to  scalers,  loggers,  and  drivers  on  account  of  the  logs  scaled  on 
the  bank,  was  properly  excluded. 

APPEAL  from  the  Circuit  Court  for  La  Croase  County. 

This  action  was  commenced  January  3,  1889.  The  com- 
plaint alleges,  in  effect,  that  April  8,  1885,  the  defendant 
Young  was  appointed  lumber  inspector  of  district  No.  2,  and 
thereupon  qualified  as  such  by  executing  a  bond  as  principal, 
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with  the  other  defendants  as  sureties,  to  the  county  of  La 
Crosse,  in  the  penal  sum  of  $5,000 ;  that  the  conditions  of 
said  bond  are  to  the  effect  that  if  the  said  Young  shall 
faithfully  perform  his  duties  as  such  lumber  inspector,  and 
deliver  to  his  successor  in  office  all  bills,  papers,  journals, 
books,  and  other  effects  pertaining  to  his  office,  then  the 
obligation  be  void,  otherwise  to  remain  in  full  /orce  and 
virtue ;  that  said  bond  so  executed  was  duly  approved  and 
filed  in  the  treasurer's  office  of  said  county ;  that  between 
December  1,  1885,  and  May  1,  1886,  the  plaintiff  was  the 
owner  of  a  large  quantity  of  logs  within  the  limits  of  said 
district,  situated  on  the  bank  of  the  east  fork  of  the  Black 
river,  and  as  such  requested  said  Young  as  such  inspector  to 
scale  the  same  as  required  by  the  statutes ;  that  pursuant  to 
such  request  said  Young  as  such  inspector  made  a  scale- 
ment  of  said  logs  and  delivered  to  the  plaintiff  bills  thereof, 
and  that  according  to  such  bills  the  scalement  or  measure- 
ment of  said  logs  amounted  to  10,845,940  feet,  and  that 
such  amount  was  the  true,  correct,  and  actual  scalement  or 
measurement  of  thB ^number  of  feet  in  said  logs;  that  the 
plaintiff  paid  to  the  defendant  as  such  inspector  his  stat- 
utory fees  therefor,  amounting  to  the  sum  of  $379;  that 
on  the  faith  of  said  scalement  the  plaintiff  paid  out  to  log- 
gers, drivers,  and  for  stumpage  on  said  logs  the  sum  of 
$67,500 ;  that  all  of  said  logs  were  put  into  the  east  fork  of 
the  Black  river,  which  flows  into  the  Black  river  and  which 
Black  river  flows  to  or  near  La  Crosse ;  that  between  March 
30,  1886,  and  April  1,  1887,  and  while  the  plaintiff  was  still 
the  owner  of  said  logs,  and  while  within  said  district,  the 
plaintiff  requested  said  Ymmg  as  such  inspector  to  make  a 
true  and  correct  scalement  or  measurement  of  such  portion 
of  said  logs  as  came  into  the  boom  on  said  Black  river  at  or 
near  La  Crosse  within  the  period  last  named,  and  to  make 
and  deliver  to  the  plaintiff  bills  thereof,  in  accordance  with 
the  statutes ;  that  said  Young  did  thereupon  and  in  pursu- 
VoL.82— 18 
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ance  of  such  request  make  a  scalement  or  measurement  of 
such  logs  which  came  into  said  boom  within  said  period, 
and  that  said  Toung  as  such  inspector  negligently  and 
falsely  scaled  and  measured  the  same  as  containing  8,419,750 
feet  and  no  more,  and  that  the  plaintiff  paid  him  his  lawful 
fees  therefor;  that  in  fact  and  in  truth  the  true,  correct, 
and  actual  scalement  or  measurement  of  said  logs  which 
came  into  said  boom  within  said  period,  and  within  said 
period  so  scaled  or  measured  by  said  Young ^  should  have 
been  and  was  6,446,940  feet ;  that  the  plaintiff  had  thereto- 
fore contracted  to  sell,  and  was  obliged  to  and  did  sell,  the 
logs  last  mentioned  according  to  the  said  last-mentioned 
scalement  or  measurement,  and  was  obliged  to  and  did  re- 
ceive pay  therefor  on  the  basis  that  there  was  only  3,419,750 
feet  instead  of  the  true  amount  as  mentioned,  and  that  by 
reason  of  the  premises  and  such  negligence  and  false  scale- 
ment or  measurement  and  such  false  bills  thereof  the 
plaintiff  had  been  damaged  in  the  sum  of  $5,000,  and  that 
such  negligence  and  false  scalei  lent  or  measurement  and 
such  false  scale  bills  are  and  constitute  a  breach  of  the  con- 
ditions of  said  bond.    Judgment  is  prayed  accordingly. 

The  answer  consisted  of  admissions  and  denials  and 
counter  allegations.  At  the  close  of  the  trial  the  jury  re- 
turned a  verdict  in  favor  of  the  defendants,  and  from  the 
judgment  entered  thereon  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Winklery  Flcm- 
der8^  Smithy  Bottum  d&  Vilas^  and  oral  argument  by  J.  O. 
Flanders  and  W.  K.  Gibson. 

For  the  respondents  there  was  a  brief  by  Losey  cfe  Wood- 
wa/rdy  and  oral  argument  by  (?.  M.  Woodward, 

Cassoday,  J.  On  the  former  appeal  a  judgment  of  non- 
suit was  reversed  on  the  ground  that  there  was  some  evi- 
dence which  might  have  justified  the  jury  in  finding  that 
the  defendant  Young^  or  his  deputy,  had  been  guilty  of 
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negligence  in  making  the  scale  of  the  logs  at  the  boom  be- 
tween March  30, 1886,  and  April  1, 1887.  78  Wis.  98.  Upon 
the  last  trial  the  case  was  submitted  to  the  jury,  and  a  ver- 
dict was  returned  in  favor  of  the  defendants.  A  reversal  is 
now  sought  on  the  ground  of  errors  in  the  rulings  of  the  court 
upon  the  trial.  The  correctness  of  such  rulings  depends 
very  much  upon  the  true  measure  of  Young*s  liability  to 
the  plaintiflf,  as  such  lumber  inspector,  upon  the  bond  in 
question.  Such  liability,  having  been  created  by  statute,  is 
necessarily  to  be  measured  by  the  language  of  the  statute. 
The  bond  is  in  the  form  prescribed,  and  is  conditioned  to 
the  effect  that  Toung  would  "  faithfully  perform  his  duties 
as  lumber  inspector  of  district  No.  2,  and  deliver  to  his  suc- 
cessor in  office  all  bills,  papers,  journals,  books,  and  other 
eflfects  appertaining  to  his  office."  Sec.  1732,  R.  S.  His 
duties  as  lumber  inspector,  thus  to  be  faithfully  performed, 
are  indicated  by  another  clause  of  the  same  section,  which 
provides  that  "each  lumber  inspector  shall,  before  entering 
upon  the  duties  of  his  office,  take  and  subscribe  an  oath 
that  he  will  faithfully  discharge  the  duties  of  his  office  to 
the  best  of  his  knowledge^  judgment^  and  ahilityP  The  stat- 
utes also  provide,  in  effect,  that  each  such  inspector  "  may 
appoint  one  or  more  deputies,  for  whose  conduct  and  fidelity 
in  the  discharge  of  his  duties  as  such  he  shall  be  responsible 
upon  his  official  bond."  Sec.  1734,  R  S.  The  statutes  fur- 
ther provide  that  "each  lumber  inspector  and  his  deputies 
shall,  in  surveying  or  measuring  logs,  make  such  allowance 
for  hollow,  rotten,  or  crooked  logs  as  would  make  them 
equal  to  good,  sound,  straight,  merchantable  logs;  and  all 
logs  that  are  straight  and  sound  are  to  be  measured  at  their 
full  size,  inside  the  bark,  at  the  small  end ;  and  all  logs  over 
twenty-four  feet  long,  and  not  exceeding  thirty-six  feet, 
shall  be  scaled  or  measured  as  two  logs,  allowing  such  rise 
from  the  first  to  the  second  log  as  the  same  may  require, 
or  as  may  seem  proper  in  the  opinion  of  the  inspector  or  his 
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deputy,**  Sec.  1736,  R  S.  Such  bills,  certified  by  the  in- 
spector or  deputy,  are  made  by  the  statutes  "  presumptive 
evidence  of  the  facts 'therein  contained,  and  of  the  cor- 
rectness of  such  scalement  or  measurement,  in  all  courts, 
except  in  favor  of  the  inspector  or  deputy  inspector  who 
made  the  same/'    Sec.  1735,  R  S. 

Manifestly  the  duties  of  such  deputies  are  no  more  broad 
nor  extensive  than  are  those  of  the  inspector  himself.  Each 
of  them  is  to  perform  his  duties  faithfully,  and  "  to  the 
best  of  his  knowledge,  judgment,  and  ability.**  Fidelity  is 
demanded  in  the  formation  of  every  opinion  and  judgment 
in  making  allowance  for  hollow,  rotten,  or  crooked  logs,  and 
in  the  increase  of  the  size  of  long  logs.  The  statutes  nowhere 
undertake  to  make  the  inspector  an  absolute  guarantor  or 
warrantor  of  the  accuracy  of  any  scale  or  measurement 
made  by  himself  or  any  of  his  deputies.  So  long  as  he  and 
they,  in  the  performance  of  such  duties,  act  with  fidelity 
and  to  the  best  of  their  knowledge  and  ability,  there  can 
be  no  liability  for  mere  inaccuracies  of  opinion  or  mistakes 
of  judgment.  Smith  v.  Oouldj  61  Wis.  31 ;  Fath  v,  Koeppel^ 
72  Wis.  289.  Otherwise,  where  the  duty  is  purely  minis- 
terial.   Robinson  v.  JSohry  73  Wis.  436. 

Much  less  ca,n  there  be  any  liability  for  the  shortage  of 
logs  never  pointed  out  to  the  inspector,  and  which  he  was 
never  in  fact  requested  to  scale.  The  scale  bills  are  not 
conclusive,  but  at  most  presumptive,  evidence.  It  is  con- 
ceded in  the  complaint  that  the  scalement  on  the  bank  of 
the  river  prior  to  May  1,  1886,  of  10,845,940  feet,  was  true 
and  correct.  There  is  no  claim  or  pretense  that  all  of 
those  logs  so  scaled  on  the  bank  were  or  came  within  the 
boom  at  La  Crosse  between  March  30, 1886,  and  April  1, 
1887.  On  the  contrary,  it  is  conceded  that  no  more  than 
6,446,940  feet  of  those  logs  were  or  came  within  that  boom 
during  that  time.  This  is  nearly  four  and  a  half  millions 
less  than  the  amount  so  scaled  on  the  bank,  and  about 
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three  millions  in  excess  of  the  actual  measurement  at  the 
boom  as  claimed  by  the  defendants.  There  is  no  pretense 
of  any  liability  on  the  part  of  the  defendants  as  to  that 
portion  of  the  plaintiffs  logs  which  did  not  reach  the  boom 
within  the  period  last  named. 

Two  questions  were  presented  for  the  consideration  of 
the  jury :  What  was  the  amount  of  the  plaintiflTs  logs  which 
were  or  came  within  the  boom  at  La  Crosse  during  the 
period  last  named?  Did  the  defendant  himself,  or  by  his 
deputies  or  deputy,  faithfully  scale  or  measure  the  same  to 
the  best  of  his  knowledge,  judgment,  and  ability?  As  in- 
dicated, both  of  these  questions  were  resolved  by  the  jury 
in  favor  of  the  defendants. 

This  brings  us  to  consider  whether  there  were  any  errors 
in  the  rulings  of  the  trial  court.  Numerous  errors  are 
assigned  to  portions  of  the  charge,  but  none  of  them  appear 
to  be  prejudicial  to  the  plaintiff.  We  think  the  court  was 
justified  in  charging  the  jury,  in  effect,  that  the  scalement 
on  the  bank  was  only  material  in  determining  the  true 
amount  at  the  boom ;  that  the  mere  fact  of  a  discrepancy 
in  the  amount  of  the  scalement  on  the  bank  and  the  scale- 
ment at  the  boom,  unaccounted  for,  standing  alone,  would 
n^t  justify  a  finding  in  favor  of  the  plaintiff ;  that  the  mere 
fact  that  the  logs  were  not  reported  by  the  scaler  at  the 
boom  during  the  period  named  was  not  sufScient  to  sustain 
a  finding  that  the  scalement  at  that  place  was  fraudulent, 
dishonest,  or  imperfect.  It  is  true,  as  contended  by  counsel 
for  the  plaintiff,  there  are  some  inconsistencies  in  the 
charge.  In  portions  of  the  charge  the  jury  were  told,  in 
effect,  that  they  could  not  find  in  favor  of  the  plaintiff 
unless  Young  or  his  deputy  had  been  unfaithful,  negligent, 
or  wanting  in  ordinary  diligence  or  skill  in  the  discharge 
of  such  duties;  while  in  other  portions  of  the  charge  they 
were,  in  effect,  told  that  they  might  so  find  if  either  of 
them,  in  the  performance  of  such  duties,  was  guilty  of  any 
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mistake  or  imperfection.  So  in  one  portion  of  the  charge 
they  were  told,  in  eflfect,  that  they  might  find  in  favor  of 
the  plaintiff  if  Yatmg  or  his  deputy  made  the  scalement 
dishonestly  or  unfairly,  or  with  an  inadequate  degree  of 
diligence  and  skill,  so  that  the  plaintiff  had  been  really 
wronged  by  it;  while  in  another  portion  they  were  told,  in 
eflfect,  that  there  was  no  evidence  tending  to  show' that 
either  of  them  corruptly  or  fraudulently  made  an  incor- 
rect scalement  at  the  boom.  Being  satisfied  that  this  last 
view  of  the  evidence  is  correct,  it  is  obvious  that  the 
plaintiflf  was  in  no  way  prejudiced  by  such  inconsistency ; 
and  this  is  true  of  all  of  such  inconsistencies. 

It  is  claimed,  in  eflfect,  that  the  defendants  were  improp- 
eifly  allowed  to  give  evidence  tending  to  impeach  the  scale- 
ment on  the  bank  of  the  river ;  and  that  this  ruling  was 
inconsistent  with  and  not  cured  by  the  portion  of  the 
charge  to  the  eflfect  that  the  defendants  were  bound  by  the 
scale  bills  of  the  measurement  on  the  bank  of  the  river, 
and  could  not  impeach  the  correctness  of  the  same.  This 
is  explained  by  the  learned  trial  judge  as  follows:  "Some- 
thing has  been  said  about  the  right  of  the  defendant  to 
impeach  tfie  scale  on  the  bank.  As  I  understand  the  evi- 
dence, there  has  been  no  attempt  by  anybody  to  impeach 
that  scale  on  the  bank.  The  plaintiflf  claimed  that  the  scale 
represented  the  amount  of  logs 'as  being  too  low,  and  intro- 
duced evidence  to  show  that  it  was  too  low ;  that  there 
were  really  more  logs  than  that  scale  showed.  The  plaintiflf 
had  a  right  to  try  to  show  it,  and  introduced  evidence  to 
prove  that  the  amount  of  logs  was  more  than  the  scale  bill 
showed;  and  the  defendant  has  introduced  evidence  to 
show  that  the  amount  was  at  least  as  small  as  the  scale 
bill  showed.  That  is  what  I  think  that  amounts  to."  As 
indicated,  the  complaint  admitted  the  correctness  of  that 
scalement.    "We  discover  no  error  in  such  rulings. 

For  the  same  reasons  we  must  hold  that  the  evidence  of 
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the  estimates  of  the  amount  of  timber  grown  upon  the  land 
from  which  the  logs  in  question  were  taken  w$is  in  no  way 
prejudicial  to  the  plaintiff.  Such  evidence  on  the  part  of 
the  plaintiff  and 'defendants  was,  to  say  the  least,  very  re- 
mote, and  related  solely  to  a  fa-ct  admitted  in  the  plead- 
ings, and  hence  about  which  there  could  be  no  legitimate 
dispute.  Still  more  remote  was  the  testimony  sought  to 
be  given  on  the  part  of  the  plaintiff,  as  to  the  several 
amounts  of  money  he  had  paid  to  scalers,  loggers,  and  driv- 
ers on  account  of  the  logs  so  scaled  on  the  bank;  and  hence 
the  same  was  properly  excluded. 

The  verdict  is  supported  by  the  evidence.  We  find  no 
error  in  the  record. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
affirmed. 


Andeston^   Eespondent,   vs.  The    Onr    of    Milwaukee, 

Appellant. 

A^^  16 --May  S,  189t. 

Constitutional  law:  ** Equal  protection  of  the  laws:"  Change  in  grade 
of  streets :  Compensation  fot  injuries :  Local  ads :  2%tle  not  ex- 
pressing subject 

1.  The  charter  of  the  city  of  Milwaukee  provides  that  where  any  street 

has  been  graded  to  an  established  grade,  the  owner  of  any  lot  in- 
jured by  a  subsequent  alteration  of  such  grade  shall  be  entitled  to 
compensation  therefor.  Ch.  254,  Laws  of  1891,  entitled  "An  act  to 
authorize  the  city  of  Milwaukee  to  change  the  grade  of  streets," 
authorizes  the  altemtion  of  the  established  grades  of  streets  within 
a  certain  limited  district  (embracing  but  forty-nine  blocks),  without 
any  compensation  being  made  for  consequential  injuries.  Held^ 
that  the  act  of  1891  is  repugnant  to  sea  1,  art  XIV,  Amend.  Const, 
of  U.  S.,  in  that  it  denies  to  the  lot  owners  in  the  specified  disU'ict 
"  the  equal  protection  of  the  laws." 

2.  The  act  of  1891  is  also  in  Tiolation  of  sec.  18,  art  lY,  Const  of  Wis., 

because  it  is  essentially  a  local  act,  relating  to  a  subject  not  ex- 
pressed in  its  titlei 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  action  was  commenced  July  22,  1891.  The  com- 
plaint alleges,  in  effect,  that  the  plaintiff  is  a  resident  and 
tax-payer  of  the  city,  and  is  now,  and  for  the  past  five 
years  has  been,  the  owner  in  fee  of  lot  1  and  the  N.  ^  of 
lot  2,  in  block  48,  of  the  Second  ward  of  the  city,  which 
lots  are  bounded  on  the  west  by  Third  street,  having  a 
frontage  thereon  of  sixty  feet,  and  on  the  north  by  Prairie 
street,  having  a  frontage  thereon  of  147  feet ;  that  there  is 
a  building  on  said  lots  of  sixty  by  seventy  feet,  with  a 
cellar  and  brick  foundations,  of  the  value  of  $13,000,  and 
paying  an  annual  rental  of  over  $2,500,  with  free  and  un- 
impeded access  to  and  egress  from  said  premises  on  a  level 
with  the  sidewalk  in  front  thereof;  that  June  27, 1859,  the 
city  caused  to  be  permanently  established,  in  accordance 
with  the  provisions  of  the  charter  then  in  force,  the  grad^ 
of  said  Third  street  in  front  of  said  premises;  that  to  bring 
said  Third  street  to  the  grade  so  established  necessitated 
the  filling  of  said  street  in  front  of  said  premises  between 
three  and  four  feet ;  that  the  city  ordered  and  caused  said 
Third  street  to  be  actually  filled  and  graded  to  said  estab- 
lished grade,  and  a  stone  pavement  to  be  laid  thereon;  that 
the  city  charter  then  in  force  provided  that,  should  the 
grade  so  established  be  at  any  time  thereafter  altered,  all 
damages,  costs,  and  charges  arising  therefrom  should  be 
paid  by  the  city  to  the  owners  of  any  lots  or  parcels  of  land 
affected  or  injured  thereby;  that  at  the  time  named  the 
brick  building  mentioned  was  standing  on  the  lots  afore- 
said, and  after  said  ordinance  was  in.  full  force  and  effect 
the  plaintiff's  grantors,  then  owning  said  lots  and  building, 
laid  out  and  expended  large  sums  of  money  in  the  raising  of 
said  building,  and  in  fitting  and  accommodating  the  same, 
and  its  doors  and  windows,  floors  and  cellar,  to  the  grade 
or  level,  for  the  convenience  and  accommodation'  of  the 
business  carried  on  in  said  building,  and  with  the  express 
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view  to  the  grade  of  said  Third  street,  so  then  established 
and  graded ;  that  said  provisions  of  the  charter  remained 
in  full  force  and  effect  until  the  revision  thereof  by  ch.  184, 
Laws  of  1874,  which  provided  that  "  in  all  cases  in  which 
the  grade  of  any  street  has  been  permanently  established 
by  ordinance  since  February  20,  1852,  or  shall  hereafter 
be  so  established,  and  after  such  permanent  establishment 
thereof,  and  after  such  street  shall  have  been  actually 
graded  to  such  established  grade,  the  grade  so  established 
has  been  or  shall  be  altered  by  the  said  city,  the  owner  of 
any  lot  or  parcel  of  land  which  may  be  affected  or  injured 
in  consequence  of  such  alteration  shall  be  entitled  to  com- 
pensation therefor;"  that  by  ch.  254,  Laws  of  1891,  the 
common  council  of  the  city  was  authorized  and  empowered 
by  ordinance  to  revise,  alter,  change,  and  establish  the 
grade  of  all  streets,  alleys,  and  sidewalks  from  Grand  ave- 
nue to  Vliet  street,  and  from  the  Milwaukee  river  to  Ninth 
street,  in  the  Second  and  Fourth  wards  of  tbe  city,  and 
thereupon,  from  time  to  time,  in  its  discretion,  to  cause  the 
same  to  be  graded  or  otherwise  improved,  in  conformity  to 
the  new  grades  thus  permanently  established,  without  pay- 
ing for  any  damage  or  injury  thereby  occasioned ;  that  in 
pursuance  of  said  ch.  254,  Laws  of  1891,  and  on  May  18, 
1891,  the  city  passed  an  ordinance  to  the  effect  mentioned 
in  said  act,  and  whereby  it  is  proposed  to  raise  the  grade  of 
said  Third  street  in  front  of  the  plaintiff's  said  lots,  without 
any  petition  or  consent  of  any  lot  owner,  and  cause  said 
Third  street  to  be  filled  in  front  of  said  lots  to  the  ex- 
tent of  about  fifty-three  cubic  yards,  thereby  raising  the 
grade  so  as  to  leave  the  lower  floor  of  the  building,  and 
entrance  to  the  store  therein,  nearly  two  feet  below  said 
grade,  and  thereby  render  possession  thereof  valueless,  de- 
priving the  plaintiff  of  said  rental  value,  to  his  great  and 
irreparable  damage  and  injury;  that  the  city  had  adver- 
tised for  bids,  and  had  threatened  to  open  the  same  July 
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23,  1891,  and  to  award  contracts  for  raising  said  grade  and 
raising  said  street  and  erecting  said  sidewalk,  as  aforesaid  ; 
that  the  proposed  jBUing  and  raising  of  said  Third  street  in 
front  of  the  plaintiffs  lots  would  be  nearly  two  feet  higher 
than  the  lower  floor  of  said  building,  and  would  necessitate 
either  the  raising  of  the  building,  at  an  expense  of  several 
thousand  dollars,  or  tearing  down  the  same  and  building 
anew ;  that  the  plaintiff  was  without  any  adequate  remedy 
at  law;  that  the  board  of  public  works  of  the  city  had 
made  pretended  assessments  of  benefits  on  account  of  such 
new  grade,  and  had  assessed  the  plaintiff's  said  lots  to  the 
amount  of  $120,  and  threatened  to  issue  a  certificate  against 
the  plaintiff  therefor  to  the  contractor  for  doing  said  work; 
that  said  ch.  254,  Laws  of  1891,  is  unconstitutional  and  void. 
An  injunction  is  prayed  for. 

A  preliminary  injunction  was  issued  thereon,  July  22, 
1891,  by  a  court  commissioner.  Subsequently  the  defend- 
ant obtained  an  order  from  the  circuit  court  to  show  cause 
why  said  preliminary  injunction  should  not  be  dissolved, 
for  the  reasons  stated  in  said  complaint.  Upon  a  full  hear- 
ing of  that  motion,  the  same  was,  by  an  order  of  said  court, 
denied,  and  said  preliminary  injunction  thereby  continued 
in  full  force  and  effect  until  the  further  order  of  said  court, 
from  which  said  order  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  TF.  ZT.  Austiriy  City  Attorney,  and  C.  K  Hunter ^  of 
counsel.  They  contended,  inter  aliu,  that  the  act  of  1891 
is  not  an  attempt  on  the  part  of  the  legislature  to  take 
from  the  plaintiff  property  in  which  he  has  any  vested 
rights.  In  the  absence  of  a  statute  there  is  no  remed}'^ 
for  one  who  suffers  injuries  from  the  authorized  change 
of  a  grade  of  a  street.  Dore  v,  Milwaukee,  42  Wis.  108, 
117;  Dillon,  Mun.  Corp.  (4:th  ed.),  sees.  686,  990;  Smith  v. 
Eau  Claire,  78  Wis.  457.  The  act  of  1891  repealed  all 
provisions  of  law  giving  damages  for  injuries  by  reason  of  a 
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change  of  grade  within  the  territory  specified.  At  the  time 
of  the  passage  of  the  act  no  step  had  been  taken  towards 
the  alteration  of  Third  street;  and  the  rights  under  the 
repealed  statutes  had,  therefore,  not  ripened  into  vested 
rights.  Dillon  v.  Linder^  36  Wis.  344,  349;  Shevlin  v. 
Wheteriy  41  id.  88,  92.  The  title  of  the  act  expresses  its 
purpose  and  is  not  misleading  or  obnoxious  to  sec.  18, 
art.  IV,  Const.  Cooley,  Const.  Lim.  175 ;  Mills  v.  Charl- 
ton^ 29  Wis.  400-410;  Evans  v.  Sharp,  id.  564-569;  State  ex 
rd.  Walter  v.  Unions  33  N.  J.  Law,  350;  State  ex  reL  Doyle 
V.  Newark^  34  id.  236;  Single  v.  Marathon  Co.  38  Wis.  363; 
Warner  V.  Knox^  50  id.  429,  433;  Ahed  v.  Clark,  84  Cal. 
226. 

For  the  respondent  there  was  a  brief  by  Elliott  eft  Hiokox, 
and  oral  argument  by  E,  S-  Elliott.  To  the  point  that  the 
act  of  1891  is  repugnant  to  sec.  18,  art.  IV,  Const.,  they 
cited  Durkee  v.  JanesvUle^  26  Wis.  697 ;  In  re  Saekett^  74 
N.  Y.  95 ;  In  re  Paul^  94  id.  497 ;  Johnston  v.  Spicer,  107 
id.  201 ;  Dobbins  v.  Northampton,  50  N.  J.  Law,  496. 

Cassodat,  J.  By  the  ordinance  enacted  May  18, 1891, 
under  the  provisions  of  ch.  254,  Laws  of  1891,  the  newly- 
established  grade  of  Third  street  in  front  of  the  plaintiflTs 
lots  was  raised  very  much  above  the  grade  as  previously 
established,  and  so  high  as  to  be  nearly  two  feet  above  the 
ground  floor  of  plaintiflTs  building.  At  the  time  of  the 
commencement  of  this  action  the  city,  without  any  petition 
therefor  or  the  consent  of  any  of  the  lot  owners  to  be  af- 
fected thereby,  was  about  to  let  the  contract  for  raising 
said  street  up  to  such  newly-established  grade,  and  to  repave 
the  same,  to  the  plaintiffs  great  injury  and  damage,  and  to 
assess  and  charge  against  said  lots  a  proportiopate  share  of 
the  costs  thereof,  without  taking  into  account  such  injury 
or  damage,  or  any  benefits  resulting  therefrom.  As  the 
charter  stood  prior  to  the  enactment  of  ch.  254,  Laws  of 
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1891,  the  plaintiflP,  as  such  lot  owner,  would  have  been  en- 
titled to  compensation  for  all  injury  or  damage  in  conse- 
quence of  such  change  of  grade.  Sec.  8,  subch.  7,  ch.  184, 
Laws  of  1874.  That  provision  of  the  charter  gave  to  every 
lot  owner  in  the  city  equal  protection  against  damage  or 
injury  by  reason  of  any  subsequent  change  of  an  estab- 
lished grade.  Ch.  254,  Laws  of  1891,  undertook  to  suspend 
and  declare  inapplicable  that  provision  of  the  charter  as  to 
that  portion  of  the  city  lying  between  Grand  avenue  and 
Vliet  street,  and  the  Milwaukee  river  and  Ninth  street,  and 
which  fraction  of  the  city  includes  the  premises  in  question, 
and,  according  to  the  complaint  herein,  is  less  than  half  a 
mile  square,  comprising  forty-nine  blocks,  and  covers  less 
than  one  fortieth  part  of  the  city ;  and  said  act  in  effect  de- 
clares that  the  benefits  arising  from  such  change  of  grade 
should  be  deemed  a  full  equivalent  for  all  damages  result- 
ing therefrom,  and  that  no  damage,  cost,  or  expense  should 
be  assessed  or  paid  to  adjoining  lot  owners  by  any  such  al- 
teration of  grade,  but  that  all  other  provisions  of  the  char- 
ter should  remain  applicable  to  said  forty-nine  blocks,  the 
same  as  before  said  enactment. 

If  the  legislature  had  power  thus  to  take  away  from  the 
lot  owners  in  forty-nine  particular  blocks  of  the  city  such 
rights  of  property  so  permanently  secured  to  them  by  the 
charter,  and  at  the  same  time  leave  such  chartered  rights 
unimpaired  as  to  all  other  lot  owners  in  the  city,  then  the 
legislature  has  the  same  power  as  to  the  lot  owners  in  a 
single  block,  or  even  as  to  the  owner  of  a  single  lot  in  a 
block.  It  is  one  of  the  purposes  of  American  constitutional 
law  to  prevent  all  such  special  class  legislation.  This  court 
has  repeatedly  held  void  such  discriminate  exercise  of  arbi- 
trary legislative  power.  BuU  v,  Conroe^  13  Wis.  233 ;  Dur- 
kee  V.  Janesvilley  28  Wis.  464;  HincTcs  v.  Milwaukee,  46  Wis. 
559;  Culbertson  v,  Coleman,  47  Wis.  193;  Hughes  v.  Fond 
du  Lac,  73  Wis.  382;  Janesville  v.  Carpenter,  77  Wis.  303; 
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Wilder  v.  0.  <&  W.  M,  R,  Co,  70  Mich.  382;  State  ex  rel 
McOue  V.  Sheriffs  51  K  W.  Rep.  112.  In  some  of  these 
cases,  such  discrimination  between  the  rights  of  diflFerent 
suitors  was  held  to  be  in  violation  of  that  provision  of  our 
state  constitution  which  secures  to  every  person  a  certain 
remedy  in  the  laws  for  all  injuries  or  wrongs  he  may  re- 
ceive in  his  person,  property,  or  character.  Sec.  9,  art.  I. 
It  was  to  prevent  such  discrimination  in  the  rights  of  per- 
sons and  property  that  the  constitution  of  the  United  States 
was  amended  so  as  to  declare  that  no  state  shall  "  deprive 
any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor'  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  tlie  laws^  Sec.  1,  art.  XIV,  Amendments. 
Here  the  act,  as  to  owners  of  lots  in  the  particular  blocks 
mentioned,  dispensed  with  any  petition  or  hearing,  and  took 
away  all  right  of  compensation  for  any  change  of  grade, 
whatever  might  be  the  injury  or  damage.  It  attempts  to 
make  an  arbitrary  classification  and  distinction,  in  regard 
to  such  an  established  grade,  between  lots  similarly  situated 
and  subject  to  the  same,  or  substantially  the  same,  condi- 
tions. This  is  certainly  in  violation  of  the  constitutional 
provision  quoted.    Scott  v.  Toledo,  36  Fed.  Rep.  385. 

Besides,  ch.  254,  Laws  of  1891,  is  essentially  a  local  act, 
relating  to  a  subject  not  expressed  in  its  title,  and  hence  is 
in  violation  of  sec.  18,  art.  IV,  Const.  Wis.  Durkee  v,  Janes- 
viUey  26  Wis.  697;  Yellow  R.  Imp.  Co.  v.  Arnold,  46  Wis. 
214. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 

See  note  to  this  case  in  16  L.  R  A.  880.— Rep. 
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LiERMAiTN,  Administratrix,  Respondent,  vs.  Thb  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  Appellant. 

April  16 —May  S,  189g. 

Railroads:  Killing  of  person  at  street  crossing:  Contributory  negli- 
gence: Instructions  to  jury:  Measure  of  damages, 

1.  The  rule  that  a  person  suddenly  put  in  a  position  of  gte&t  peril  by 

the  negligence  of  another,  is  not  responsible  for  an  unwise  choice 
of  a  mode  of  escape,  is  not  applicable  to  the  case  of  a  traveler  ap- 
proaching a  railroad  track  where  he  knows  trains  are  frequent 
and  where  his  view  is  unobstructed.  And  in  such  a  case  it  was 
error  to  instruct  the  jury  that  "it  is  the  right  and  duty  of  every 
roan  who  comes  into  a  dangerous  place  of  any  kiq^  to  exercise  his 
own  best  judgment  as  to  what  he  shall  do.  It  is  for  him  to  deter- 
mine for  himself  whether  or  not  a  train  is  so  distant  that  it  is  per- 
fectly safe  to  cross  the  track  in  advance  of  it,  or  whether  it  is  so 
near  as  to  make  it  dangerous  to  attempt  to  cross/'  eta 

2,  In  an  action  for  the  death  of  a  married  man  the  measure  of  damages 

is  the  pecuniary  loss  of  the  widow  alone. 

APPEAL  from  the  Circuit  Court  for  MUwauhee  County. 

PlaintifFs  intestate  was  killed  by  being  struck  by  a  loco- 
motive drawing  a  passenger  train,  at  or  near  the  crossing 
of  Muskego  avenue  over  the  defendant's  tracks,  in  the  city 
of  Milwaukee,  at  about  8  o'clock  p.  m.,  November  7,  1888. 
There  were  several  parallel  tracks  at  the  place  of  the  acci- 
dent. The  complaint  charges  the  company  with  negligence 
in  running  the  train  at  an  unlawful  rate  of  speed,  in  giving 
no  signals,  in  providing  no  guards  or  barriers  at  the  cross- 
ing, and  in  not  having  any  employee  at  the  crossing  to 
warn  persons  of  the  approach  of  trains.  Such  negligence 
was  charged  to  be  the  sole  cause  of  the  accident.  The 
defendant's  answer,  admitting  the  accident  and  death  of 
the  intestate,  denied  that  it  was  in  any  manner  caused  by 
the  negligence  of  defendant  or  of  any  of  its  employees. 
The  headlight  of  the  engine  was  properly  lighted.    There 
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was  a  conflict  in  the  evidence  as  to  whether  the  bell  was 
ringing  as  the  engine  approached  the  street,  and  there  was 
conflicting  evidence  as  to  the  speed  of  the  train.  Daring 
part  of  the  evening  before  the  accident  the  intestate  had 
been  in  a  saloon  just  north  of  the  tracks  on  Clermont 
street,  a  short  block  east  of  the  scene  of  the  accident,  and 
there  was  evidence  that  he  had  drunk  some  beer  or  whisky, 
or  both,  and  defendant  claimed  that  he  was  partially  intox- 
icated. After  leaving  the  saloon  the  intestate  went  south 
across  the  tracks,  stopped  a  few  minutes  at  or  near  a  flag 
shanty,  and  then  started  west,  and  recrossed  the  tracks  to 
the  north  at  Muskego  avenue,  and  was  struck  by  the  train 
and  killed.  The  evidence  was  conflicting  as  to  whether  he 
was  within  the  limits  dt  Muskego  avenue  when  struck,  or 
whether  he  was  just  outside  the  limits  and  in  the  right  of 
way  of  the  defendant  company.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiflf,  from  which  this  ap- 
peal was  taken. 

For  the  appellant  there  was  a  brief  by  John  T.  Fiah^  at- 
torney, and  Burton  Hansony  of  counsel,  and  oral  argument 
by  Mr.  Hanson. 

For  the  respondent  there  was  a  brief  by  Austin  <&JIamr- 
ilion,  and  oral  argument  by  W.  H.  Austin. 

WiNSLow,  J.  The  circuit  judge,  in  his  charge  to  the 
jury,  gave  them  the  following  instruction:  "  Generally,  it  is 
the  duty  of  any  man  who  is  crossing  a  railroad  track  to 
look  and  listen  carefully  for  approaching  trains,  and  to 
keep  off  the  track  if  there  is  any  appearance  of  danger  in 
crossing.  On  the  other  hand,  it  is  the  right  and  duty  of 
every  man  who  c6mes  into  a  dangerous  place  of  any  kind 
to  exercise  his  own  best  judgment  as  to  what  he  shall  do. 
It  is  for  him  to  determine  for  himself  whether  or  not  a 
train  is  so  distant  that  it  is  perfectly  safe  to  cross  the  track 
in  advance  of  it,  or  whether  it  is  so  near  as  to  make  it 
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dangerous  to  attempt  to  cross  the  track  in  advance.  It  is 
for  him,  when  he  finds  himself  upon  a  track  where  there 
is  an  approaching  train  bearing  down  upon  him,  to  deter- 
mine for  himself  whether  it  would  be  safest  for  him  to  go 
forward  or  to  go  back;  and  if  he  exercises  his  judgment 
to  the  best  of  his  ability  he  is  not  chargeable  with  negli- 
gence if  it  afterwards  turns  out  that  his  judgment  was 
wrong.  If  it  afterwards  turns  out  that  he  might  have  es- 
caped by  going  back  when  he  went  forward,  or  that  he 
might  have  escaped  by  going  forward  when  he  went  back, 
if  he  acted  upon  his  best  judgment  under  the  circumstances, 
that  is  all  that  is  required  of  him ;  and  his  mistake,  if  he 
commits  a  mistake  under  such  circumstances,  is  not  to  be 
imputed  to  him  as  negligence."  The  obvious  eflFect  of  the 
instruction  is  to  inform  the  jury  that  when  a  person  ap- 
proaches a  railway  track,  and  sees  a  train  coming,  he  may 
attempt  to  cross  in  advance  of  it  or  not,  just  as  he  pleases, 
and  he  is  not  chargeable  with  negligence,  however  rash  his 
act,  because  he  has  acted  on  his  judgment.  This  was  error. 
The  rule  that  a  person  suddenly  put  in  a  position  of  great 
peril  by  the  negligence  of  another,  is  not  responsible  for 
an  unwise  choice  of  a  mode  of  escape,  is  manifestly  not 
applicable  to  the  case  of  a  traveler  approaching  a  railroad 
track  where  he  knows  trains  are  frequent,  and  where  his 
view  is  unobstructed.  He  is  bound  to  the  exercise  of  ordi- 
nary care,  and  if  he  fails  in  this,  and  is  injured  in  conse- 
quence thereof,  he  cannot  recover.  Although  this  rule 
was  practically  stated  to  the  jury  in  another  part  of  the 
charge,  it  seems  plain  that  the  instruction  first  herein  quoted 
would  thoroughly  destroy  its  force. 

The  court  also  charged  that  the  damages  would  be  what 
the  intestate's  life  would  have  been  worth,  had  he  lived,  to 
his  widow  and  children.  This  was  incorrect.  It  is  the  pecun- 
iary loss  of  the  widow  alone  which  is  recoverable.  Abbot 
V.  McCadden,  81  Wis.  563.     Other  questions  are  presented. 
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but  as  there  mast  be  a  reversa!,  and  the  testimony  npon 
another  trial  may  present  other  or  different  facts,  they  are 
not  passed  npon. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial 


Mbisb,  Bespondent,  vs.  Mobgak  and  others,  Appellants. 

AprU  16— May  S,  lS9i. 

(i-J)  Master  oind  servant:  Injuries  caused  by  defective  building:  NegH- 
genoe  of  owner  or  of  independent  contractor.  {Jf^  Limiting  number 
of  witnesses;  Exception,  when  to  be  taken.  (5)  Jury  returning  for 
further  instructions:  Absence  of  counseL 

• 

!•  In  an  action  for  personal  injaries  caused  by  the  fall  of  the  side  of 
defendants'  ice-honse^  near  which  plaintiff  was  working  for  them, 
and  which  had  recently  been  filled  with  ice  under  the  direct  super- 
vision of  one  of  the  defendants,  the  jury  were  properly  instructed 
that  if  the  preponderance  of  evidence  showed  that  in  filling  the  ice- 
house defendants  carelessly  permitted  ice  to  be  pushed  against  the 
side  of  the  building  and  thus  weakened  it,  and  that  this  was  the 
proximate  cause  of  the  accident  the  plaintiff,  if  in  the  exercise  of 
ordinary  care,  was  entitled  to  recover. 

%  The  owner  of  a  building  cannot  dictate  that  it  be  constructed  of  im- 
proper materials  or  upon  an  improper  plan,  and  escape  liability 
for  injuries  occasioned  thereby  because  he  made  a  contract  with  a 
third  person  to  buUd  it 

&  Nor  can  such  owner,  with  knowledge  of  a  weakness  :»r  defect  threat- 
ening the  strength  of  the  building^  set  a  man  at  work  immediately 
under  it»  and  shift  all  responsibility  upon  the  builder. 

4  A  reasonable  limitation  of  the  number  of  witnesses  upon  a  single 
fact  is  within  the  discretion  of  the  trial  court ;  and  an  objection  or 
exception  to  such  limitation  should  be  taken  when  the  ruling  in 
that  behalf  is  first  made. 

fk  When,  in  a  civil  case,  the  jury  returns  into  court  for  further  instruc- 
tions, it  is  the  better  practice  to  procure  the  attendance  of  counsel 
for  both  parties;  but  the  failure  to  do  so  cannot  be  held  error,  in 
the  absence  of  anything  to  show  that  the  complaining  party  was 
prejudiced  thereby. 
Vol.83— 19 


Digitized  by 


Google 


290  SUPKEME  COUKT  OF  WISCONSIN.  [82 

Meier  ve.  Morgan  and  others. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

This  is  an  action  to  recover  for  personal  injuries  suflfered 
by  plaintiflF  by  the  falling  of  the  east  side  of  an  ice-house 
owned  by  defendants.  The  ice-house  was  built  in  March, 
1890,  and  was  in  four  sections  of  parts,  each  section  being 
34  feet  by  100  feet,  and  being  practically  separate  buildings, 
but  joined  together,  one  row  of  studding  answering  for  the 
sides  of  two  adjoining  sections.  Each  section  had  its  own 
gable  roof.  The  eaves  were  about  twenty  feet  .from  the 
ground.  The  studding  was  of  two  by  six  inch  scantling, 
sheathed  inside,  the  top  plate  a  single  two  by  six  scant- 
ling, the  roof  timbers  of  two  by  six  scantling,  fastened 
to  the  top  plate  by  notches  and  nailing,  and  meeting  at 
the  center  of  each  division  of  the  roof.  The  first  three 
sections  had  been  constructed  and  filled  with  ice  before 
the  fourth  or  east  section  (the  outside  wall  of  which  fell 
on  the  plaintiflT)  was  commenced.  The  buildings  were 
built  by  one  Frederickson  under  oral  contracts  with  defend- 
ants, and  there  was  evidence  tending  to  show  that  the 
defendants  themselves  determined  as  to  a  part  of  the  ma- 
erials  to  be  used  and  manner  of  construction  of.  the  build- 
ing, especially  as  to  the  single  top  plate.  The  defendants, 
however,  claimed  and  testified  that  they  had  nothing  to  do 
with  the  selection  of  materials  or  manner  of  construction. 
The  first  three  sections  had  nine  tie-beams,  reaching  from 
one  top  plate  to  the  other,  but  the  section  that  fell  had  but 
four  or  five  such  beams  at  the  time  of  the  collapse.  Before 
the  roof  was  put  on  this  section  the  defendants  filled  it 
with  ice  under  the  personal  supervision  of  Behrend^  one  of 
the  defendants,  and  Behrend  knew  that  there  were  but  four 
or  five  tie-beams  in  position  when  the  filling  with  ice  was 
completed.  After  the  ice  was  in,  Frederickson's  men  com- 
menced again  upon  the  roof,  and  upon  the  morning  of  the 
accident  had  put  upon  the  roof  a  large  number  of  bunches 
of  shingles,  and  several  men  were  on  the  roof  at  the  time. 
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The  side  of  the  building  fell  outwards  at  about  10  o'clock 
in  the  morning,  on  March  21st.  At  8  o'clock  on  that 
morning  the  plaintiff,  without  warning  ^as  to  possible  dan- 
ger, was  set  to  work  by  defendant  Behrend  on  the  side  of 
the  building  which  collapsed,  throwing  up  dirt  or  banking 
the  house.  Previously  the  plaintiff  had  been  employed  by 
defendants  upon  the  lake  and  about  the  runways,  and  had 
spent  one  day  ditching  aboUt  the  northwest  corner  of  the 
house,  but  had  not  been  at  work  in  or  about  the  section 
which  fell.  While  he  was  at  the  work  of  banking  the 
building,  the  side  fell  out  without  warning,  and  threw  him 
down,  by  which  he  received  injuries  which  he  claims  are  in 
some  degree  permanent. 

The  defects  in  the  building  which  plaintiff  claims  caused 
the  collapse  were  the  single  top  plate  and  the  absence  of 
the  proper  number  of  tie-beams.  The  plaintiff  also  claimed 
and  introduced  some  evidence  tending  to  show  that  the 
packing  of  the  building  with  ice  was  improperly  done ;  that 
the  pieces  of  ice  were  allowed  to  run  with  great  force 
against  the  side  of  the  building,  and  thus  weakened  it.  The 
defendants  deny  all  negligence  in  storing  the  building  with 
ice,  or  in  any  other  regard,  and  claim  that  the  houses  were 
built  by  an  independent  contractor  over  whom  they  had 
jio  control,  according  to  his  own  plans,  and  with  materials 
of  his  own  selection,  and  for  whose  negligence  they  were 
not  liable. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaint- 
iff for  $500  damages,  from  which  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  ff.  W.  Chynoweth 
and  R.  M.  La  FoUettey  and  oral  argument  by  Mr.  Chyno- 
weth, They  cited  Haley  'O,  Jump  River  Z.  Co.  81  Wis.  412 
Saohett  v.  W.  U.  Td,  Co.  80  id.  187;  Harper  v.  Milwaukee^ 
30  id.  365;  Mechem,  Agency,  sec.  747,  and  cases  cited 
Sufeet  V.  Ohio  Coal  Co.  78  Wis.  127;  Kelley  v.  C,  M.  cfe  St.  P. 
R.  Co.  53  id.  74;  Naylor  v.  C.  &  K  W.  R.  Co.  id.  661 
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Hdbla  V.  StaxteVy  62  id.  108 ;  Stephenaon  9).  Duncan^  73  id.  404 ; 
Johnson  V.  Ashland  Water  Co.  77  id.  51 ;  Carey  v.  SeUerSy 
41  La.  Ann.  500;  Thorn  v.  JV.  Y.  C  Ice  Co.  46  Hun,  497. 
For  the  respondent  there  was  a  brief  by  Oli/n  <&  Butler^ 
and  oral  argument  by  JT.  Z.  BiMer. 

WiNSLow,  J.  The  building  in  question  was  very  hastily 
constructed  just  as  the  ice  season  was  closing,  and  was  evi- 
dently filled  with  equal  or  greater  haste.  The  evidence 
shows  very  clearly  that  the  collapse  of  the  side  of  the  build- 
ing might  have'  resulted  from  one  of  three  causes,  or  from 
two,  or  all  of  them  combined,  viz. :  (1)  InsuflSciency  of  the 
single  top  plate ;  (2)  insufficiency  of  the  tie-beams ;  (3)  neg- 
ligence in  allowing  the  cakes  of  ice  to  run  violently  against 
the  side  of  the  building  while  it  was  being  filled,  thus  weak- 
ening the  side  and  tending  to  shove  it  outwai'd. 

The  legal  principle  is  that,  if  the  collapse  was  wholly  or 
partially  the  direct  or  proximate  result  of  the  negligence 
of  the  defendants,  they  are  liable  for  the  plaintiflPs  injuries 
resulting  therefrom,  in  the  absence  of  contributory  negli- 
gence on  his  part.  The  defendants  were  also  under  obli- 
gation when  they  set  plaintiff  to  work  to  furnish  to  him  a 
reasonably  safe  place  to  work,  or  to  explain  to  him  the 
dangers  which  they  knew,  or  ought  to  have  known,  and  of 
which  he  was  not  chargeable  with  notice  or  knowledge.  If 
there  was  sufficient  evidence  in  the  case,  upon  which  it  was 
properly  a  question  for  the  jury,  as  to  whether  the  defend- 
ants were  negligent  in  the  three  particulars  first  named, 
and  such  questions  were  fairly  submitted  without  error 
prejudicial  to  the  defendants,  it  is  apparent  that  the  verdict 
is  final,  in  the  absence  of  error  elsewhere  in  the  case. 

As  to  the  third  ground  of  negligence,  to  wit,  the  alleged 
careless  handling  of  ice  in  filling  the  building,  there  was 
sufficient  evidence  tending  to  show  that  ice  frequently  ran 
with  force  against  the  side  of  the  building,  and  that  this 
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would  tend  to  weaken  it.  The  filling  was  done  under 
direct  supervision  of  the  defendant  Behrend^  who  had  had 
much  experience  in  building  and  filling  ice  houses.  The 
circuit  judge  correctly  charged  the  jury  that  if  the  prepon- 
derance of  evidence  showed  that  the  defendants  carelessly 
permitted  ice  to  be  pushed  against  the  side  of  the  building 
and  thus  weakened  it,  and  that  this  was  the  proximate 
cause  of  the  accident,  the  plaintiflf,  if  in  the  exercise  of  ordi- 
nary care,  was  entitled  to  recover. 

As  to  the  first  and  second  grounds  of  negligence,  to  wit, 
the  insufficiency  of  the  top  plate  and  tie-beams,  it  is  strongly 
urged  that  the  evidence  conclusively  shows  Frederickson 
to  have  been  an  independent  contractor^  and  that  the  de- 
fects named  are  defects  for  which  the  contractor  was  solely 
liable.  It  seems  quite  clear  from  the  evidence  that  the  de- 
fendants reserved  no  control  over  the  erection  of  the  build- 
ing after  they  let  the  contract,  and  to  this  extent  Freder- 
ickson was  an  independent  contractor.  But  this  fact  does 
not  of  itself  relieve  the  defendants  from  all  liability.  There 
was  ample  evidence  tending  to  show  that  the  defendants 
consulted  with  the  builder,  and  determined  on  the  materi- 
als and  plan  of  construction  before  the  contract  was  let, 
especially  as  to  the  single  top  plate,  the  builder's  testimony 
being  that  the  defendants  said,  *'  Single  top  plates  we  guess 
will  do."  There  was  also  evidence  tending  to  show  that 
the  defendant  Behrend^  the  active  partner,  was  around  the 
premises  constantly,  and  Behrmid  himself  testifies  that  there 
were  but  four  or  five  tie-beams  on  the  section  which  fell, 
when  they  began  to  put  ice  in,  and  that  no  more  were  put 
in  up  to  the  time  when  the  filling  with  ice  was  completed. 
The  testimony  shows  that  work  was  begun  on  the  roof  im- 
mediately after  the  ice  was  put  in.  There  was  therefore 
ground  for  the  jury  to  say  that  the  defendants  themselves 
dfctated  and  are  responsible  for  the  weakness  resulting 
from  the  single  top  plate,  and  that  they  actually  knew  of 
tb^  insufficient  tie-beams  when  they  set  the  plaintiff  at 


Digitized  by 


Google 


294  SUPKEME  OOCJET  OF  WISCONSIN.  [82 

Meier  tb.  Morgan  and  others.  » 

work ;  and  if  these  be  the  facts,  the  circumstance  that  they 
may  have  reserved  to  themselves  no  control  over  Freder- 
ickson's  work  cuts  little  figure.  The  owner  cannot  dictate 
that  his  building  be  constructed  of  improper  materials  or 
npon  an  unsafe  plan,  and  escape  liability  for  injuries  caused 
thereby  because  he  made  a  contract  with  a  third  person  to 
build  it ;  nor  can  he,  with  knowledge  of  a  weakness  or  de- 
fect threatening  the  strength  of  the  building,  set  a  man 
at  work  immediately  under  it,  and  shift  all  responsibility 
upon  the  builder;  and  the  circuit  judge  substantially 
charged  the  jury  in  accordance  with  these  views.  14  Am. 
&  Eng.  Ency.  of  Law,  p.  835,  and  cases  cited ;  Whitney  v. 
Gliffordy  46  Wis.  138;  Phila.  <&  R,  B.  Co.  v.  Trainor,  137 
Pa.  St.  148.  The  court  properly  instructed  the  jury  as  to 
the  care  required  of  the  plaintiff,  and  that  if  he  could  with 
ordinary  care  have  readily  seen  the  defect  which  caused 
the  collapse  he  could  not  recover.  We  believe  these  re- 
marks dispose  of  the  questions  raised  by  the  appellants  as 
to  the  charge  and  instructions  refused. 

During  the  trial,  after  the  defendants  had  been  examined 
as  to  the  manner  in  which  the  ice  was  packed  in  the  ice- 
house, the  defendants  called  other  witnesses  to  establish 
the  fact  that  the  ice  was  properly  packed ;  and  at  the  close 
of  the  testimony  of  the  second  witness  the  court  ruled  that 
he  would  only  allow  three  more  witnesses  as  to  that  par- 
ticular fact,  making  eight  witnesses  in  all,  including  the  de- 
fendants themselves.  No  objection  or  exception  was  taken 
at  the  time  to  this  ruling,  but  at  a  later  stage  of  the  trial, 
after  the  number  allowed  by  the  court  had  been  examined, 
the  defendants  offered  another  witness  on  the  point,  and 
his  testimony  was  ruled  out,  and  defendants  except.  We 
think  the  proper  time  to  take  the  exception  was  when  the 
original  ruling  was  made.  The  ruling  seems  to  have  been 
practically  assented  to  when  originally  made;  certainly  it 
was  without  objection.  McConnell  v.  Osoffe^  80  Iowa,  296. 
A  reasonable  limitation  of  the  number  of  witnesses  upon  a 


Digitized  by 


Google 


Wis.]  JANUABY  TERM,  1892.  295 

Bevoir  y&  The  8tata 

eingle  fact  is  within  the  discretion  of  the  trial  court  1 
Thomp.  Trials,  §  353,  and  cases  cited. 

After  the  jury  had  been  deliberating  some  time,  they  re- 
turned into  court  in  the  absence  of  counsel  (apparently  at 
their  own  request)  and  received  some  further  instructions 
as  to  the  law  of  the  case,  and  heard  a  part  of  the  testimony 
of  two  of  the  defendants  read.  The  judge  carefully  re- 
frained from  stating  any  matters  of  fact  to  them,  and  no 
exception  is  taken  to  his  additional  instructions  upon  the 
law  of  the  case.  The  entire  proceeding  is  now  assigned  as 
error.  We  know  of  no  rule  which  requires  the  court,  in  a 
civil  case,  to  send  for  counsel  when  a  jury  desires  further 
instructions.  It  is  the  better  practice  to  procure  the  at- 
tendance of  both  counsel,  but,  in  the  absence  of  anything 
to  show  that  defendants  were  prejudiced  by  it,  we  see  no 
room  for  a  claim  of  error. 

Some  objection  is  made  to  that  part  of  the  charge  which 
relates  to  the  subject  of  damages.  We  perceive  no  error. 
The  damages  awarded  were  certainly  moderate,  in  view  of 
the  testimony. 

By  the  Court. — Judgment  affirmed. 


BsvoiB,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

AprU  18^  Mays,  1899. 

Criminal  law:  Insanity:  Burden  of  proof:  Instructions  to  jury. 

Xtpcm  the  trial  of  a  special  issue  as  to  the  sanity  of  a  person  accused  of 
murder  (under  sea  4G97,  B.  S.,  as  amended  by  cb.  164,  Laws  of 
1883),  it  was  error  to  charge  the  jury :  "  If  you  find  there  is  reason- 
aMe  doubt  as  to  whether  or  not  the  defendant  was  so  insane  that 
he  did  not  comprehend  the  nature  or  character  of  the  act  or  did 
not  know  that  it  was  wrong  or  unlawful,  you  should  find  him  sane* 
This  is  the  only  test  of  insanity  as  applicable  to  this  oasa" 
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ERROR  to  the  Circuit  Court  for  St.  Oraix  County. 

The  facts  are  stated  in  the  opinion. 

J.  W.  Bashford,  for  the  plaintiff  in  error.  [No  brief  on 
file.] 

The  Attorney  Oeneral  and  J,  M,  Olcmcey^  Assistant  At- 
torney General,  for  the  defendant  in  error. 

PiNNET,  J.  The  plaintiff  in  error  was  tried  in  the  circuit 
court  for  St.  Croix  county  on  an  information  charging  him 
with  the  crime  of  murder  in  the  first  degree.  The  accused 
pleaded  not  guilty,  and  subsequently  a  special  plea  of  in- 
sanity at  the  time,  etc.,  was  interposed.  Upon  the  trial  of 
the  special  issue  raised  by  the  special  plea  a  very  consider- 
able testimony  was  given  in  support  of  the.  plea,  making  it 
necessary  for  the  court  to  instruct  the  jury  fully  on  the 
law  of  insanity  as  applicable  to  the  case,  and  upon  the  ques- 
tion of  the  burden  of  proof;  but  a  statement  of  the  sub- 
stance of  the  evidence  would  serve  no  useful  purpose.  The 
circuit  judge  charged  the  jury  that,  if  they  should  find  that 
"  there  is  reasonable  doubt  of  the  sanity  of  the  accused  at 
the  time,  they  should  so  return  by  their  verdict,  and  find 
him  not  guilty  for  that  reason;  that  unless  the  evidence  in- 
troduced is  sufficient  to  raise  in  the  minds  of  the  jury  a  rea- 
sonable doubt  of  his  sanity  at  the  time,  the  presumption  of 
sanity  must  prevail."  These  instructions  were  excepted  to. 
In  a  subsequent  part  of  the  charge  the  circuit  judge  in- 
structed the  jury  as  follows :  "  If  you  find  there  is  reason- 
able doubt  as  to  whether  or  not  the  defendant  was  so  insane 
that  he  did  not  comprehend  the  nature  or  character  of  the 
act  or  did  not  know  that  it  was  wrong  or  unlawful,  you 
slwuldjtnd  him  sane.  This  is  the  only  test  of  insanity  as 
applicable  to  this  case."  And  this  was  also  excepted  to. 
The  jury  found  that  the  defendant,  at  the  time  of  thb  hom- 
icide charged  in  the  information,  was  sane.  Upon  the  plea 
to  the  information,  of  not  guilty,  there  was  a  further  trial, 
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and  the  defendant  was  found  guilty  of  murder  in  the  sec- 
ond degree,  and  was  sentenced  accordingly  to  fourteen 
years'  imprisonment  in  the  state  prison,  the  first  day 
thereof  to  be  solitary  oonfinement  The  accused  sued  out 
a  writ  of  error. 

Any  error  which  occurred  on  the  trial  of  the  issue  of  in- 
sanity, to  the  prejudice  of  the  accused,  requires  a  reversal 
ot  the  conviction  on  the  plea  of  not  guilty.  Bermett  v, 
StatSy  57  Wis.  69.  The  statute  in  force  governing  the  trial 
(R  S.  sec.  4697,  as  amended  by  ch.  164,  Laws  of  1883)  pro- 
vides that  if  the  jury  ^^  shall  find  upon  such  special  issue 
that  such  accused  person  was  so  insane,  or  that  th^re  is  rear 
styndble  davit  of  Ms  sanity  at  the  time  of  the  commission  of 
such  alleged  offense,  they  shall  also  find  shim  not  guilty  of 
such  offense,  for  that  reason,;  "  and  further  provides  that 
in  case  of  a  disagreement  of  the  jury  on  such  special  issue, 
and  the  plea  of  insanity  shall  not  be  withdrawn,  there  shall 
be  a  trial  upon  the  plea  of  not  guilty,  upon  which  the  ques- 
tion of  insanity  involved  in  such  special  issue  shall  be  tried 
and  determined  with  the  plea  of  not  guilty,  and  that  "  the 
presumptioa  of  such  accused  person's  sanity  at  the  time  of 
the  commission  of  such  alleged  offense  shall  prevail  and  be 
sufficient  proof  thereof  on  the  trial  of  such  special  issue, 
whether  the  same  be  tried  alone  or  with  the  plea  of  not 
guilty,  unless  the  evidence  produced  on  such  trial  aJiaU 
create  in  the  minds  of  the  jv/ry  a  reasonable  doubt  of  the 
sanity  of  such  accused  person  at  the  time  of  the  commis- 
sion of  such  alleged  offense."  The  instructions  to  the  jury 
on  the  question  of  the  burden  of  proof  are  as  directly  and 
fatally  contradictory  as  they  could  possibly  be.  The  in- 
struction last  given,  which  the  jury  were  told  was  the 
"  only  test  of  insanity  as  applicable  to  the  case,"  is  (through 
some  inadvertence  or  mischance)  directly  in  contravention 
of  tjie  provisions  of  the  statute.  The  jury  were  instructed 
by  it  to  find  the  accused  sane  in  the  very  contingency 
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which  required  them  to  acquit  him  of  the  offense  charged, 
namely,  in  case  they  should  find  that  ^^  there  is  reasonaUe 
doubt  as  to  whether  or  not  the  defendant  was  so  insane  "  that 
he  did  not  comprehend  the  nature  or  character  of  the  act,  or 
did  uot  know  that  it  was  wrong  or  unlawful.  This  mani- 
fest error  requires  a  reversal  of  the  judgment  of  conviction 
and  the  award  of  a  new  trial,  without  considering  the  many 
other  errors  assigned. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that  coiirt  with  di- 
rections to  proceed  to  a  new  trial  of  the  special  issue,  and 
such  further  proceedings,  if  any,  as  shall  be  required  by 
law ;  and  to  that  end  it  is  ordered  that  the  warden  of  the 
state  prison,  in  whose  custody  the  said  accused,  Albert  He- 
voiry  now  is,  do  deliver  him  into  the  custody  of  the  sheriff 
of  the  county  of  St.  Croix,  who  is  required  to  keep  him  in 
his  custody  until  discharged  therefrom  according  to  law. 


MiOHELSTETTEB,  Respondent,  vs.  Weiner  and  another.  Ap- 
pellants. 

FtSbruary  S  —  May  £4, 189$, 

DMor  and  creditor :  Voluntary  assignment:  Fraudulent  conveyances: 
Statute  of  frauds:  Delivery:  Court  and  jury, 

L  Three  mortgages  of  a  debtor's  stock  of  goods,  to  secure  three  sev- 
eral claims,  were  executed  on  the  same  day  and  delivered  to  the 
attorney  of  the  mortgagees;  and  on  the  next  day  the  goods  were 
turned  over  to  said  attorney,  either  in  satisfaction  of  all  the  mort- 
gages or  in  payment  of  the  claim  of  the  third  mortgagee  (the  debt- 
or's father)  with  the  understanding  that  he  would  have  to  pay  the 
two  prior  mortgages.  Held,  that  in  either  case,  as  no  trustee  was 
appointed  or  trust  created,  the  transactions  did  not  constitute  an 
assignment  for  the  benefit  of  creditors  within  the  meaning  of  sec. 
1694,  B,  a 
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2.  The  qnestion  whether  such  transfers  were  fraudulent  as  to  other 
creditors  is  held,  upon  ^e  evidence,  to  have  heen  properly  one  for 
the  jury. 

8b  When  the  goods  were  turned  over  to  the  attorney  of  the  mortgagees, 
he  left  the  mortgagor  in  charge,  upon  a  salary,  with  directions  to 
account' to  him  for  the  receipts  each  week.  The  goods  were  after- 
wards attached  in  an  action  by  other  creditors,  and  the  debtor's 
father,  the  third  mortgagee,  sued  the  officer  for  conversion,  claim- 
ing that  the  goods  had  been  sold  to  him  by  the  debtor  in  payment 
of  his  claim  as  above  stated.  Held,  that  there  had  been  a  suffi- 
cient delivery  of  the  goods  so  that  the  alleged  sale  was  not  void  under 
8ec,2908,Ra 

4  Although  there  had  been  no  delivery  and  actual  change  of  possession 
of  the  goods  sufficient  to  satisfy  the  terms  of  sec.  2810,  R  S.,  yet; 
there  being  evidence  tending  to  show  good  faith,  the  question  of 
fraud  in  such  alleged  sale  was  properly  submitted  to  the  juiy. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Trover  for  a  stock  of  books  and  stationery.  The  de- 
fendant justified  ad  sheriff  under  a  writ  of  attachment 
against  the  property  of  one  Henry  Michelstetter  and  claimed 
that  the  stock  of  goods  was  the  property  of  said  Henry 
and  had  been  conveyed  to  plaintiff  in  fraud  of  creditors. 

It  appeared  by  the  evidence  that  Henry  Michelstetter 
originally  owned  the  stock  of  goods.  On  the  22d  day  of 
March,  1886,  he  executed  three  several  mortgages  on  the 
property  to  secure  his  notes  of  the  same  date,  viz.,  one  to 
T.  J.  Cunningham  for  $205 ;  one  to  Arthur  Michelstetter, 
a  brother,  for  $600,  subject  to  the  Cunningham  mortgage; 
and  one  to  the  plaintiff,  Morris  Michelstetter  (father  of 
Henry),  for  $1,860,  subject  to  the  other  two  mortgages. 
These  mortgages  were  all  delivered  at  the  same  time  to 
D.  Buchanan,  Jr.,  who  was  attorney  for  all  of  the  mort- 
gagees. The  mortgages  were  immediately  filed  in  the  proper 
oflBce,  and  upon  the  following  day  Buchanan  demanded 
payment  of  the  notes,  which  was  refused.  Thereupon 
Buchanan  notified  Henry  Michelstetter  that  he  took  posses- 
sion of  the  goods  under  the  mortgages.    Buchanan  testified 
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that "  the  result  was  that  Michelstetter  turned  over  the  goods 
to  me  at  that  time  in  satisfaction  of  the  mortgages.'* 
Buchanan  left  Michelstetter  in  charge  of  the  goods  at  $50 
per  month,  with  directions  to  account  to  him  (Buchanan)  for 
the  receipts  every  Saturday  night  until  other  'disposition 
was  made.  On  the  25th  day  of  March  the  attachments 
were  levied  on  behalf  of  other  creditors  of  Henry,  and  the 
goods  taken  by  the  sheriff. 

At  the  close  of  the  testimony  a  special  verdict  was  ren- 
dered, as  follows:  "(1)  Was  the  mortgage  offered  in  evi- 
dence given  to  plaintiff,  given  in  good  faith  to  secure  an 
actual  indebtedness  from  Henry  Michelstetter  to  him?  and, 
if  you  say  *Tes,'  what  was  the  amount  of  such  indebted- 
ness at  the  time  such  mortgage  was  given,  to  wit,  March 
23,  1886?  Answer.  Yes;  amount  of  indebtedness  $1,350. 
(2)  Was  the  mortgage  offered  in  evidence  given  to  Arthur 
Michelstetter  and  the  one  given  to  Thomas  Cunningham 
given  in  good  faith  to  secure  an  actual  indebtedness  to  the 
mortgagees?  and,  if  you  answer  *  Yes,'  what  was  the  amount 
of  such  indebtedness  to  each  of  such  mortgagees  on  the 
23d  day  of  March,  1886?  A.  Yes;  indebtedness  to  Arthur 
Michelstetter,  $600;  indebtedness  to  T.  J.  Cunningham, 
$205.29.  (3)  Did  Henry  Michelstetter  sell  the  property  in 
question  to  Morris  Michelstetter  in  good  faith,  without  any 
intent  to  defraud  his  other  creditors?  A.  Yes.  (4)  What 
was  the  value  of  the  property  in  question  on  the  25th  day 
of  March,  1886?  A.  $2,000."  Judgment  was  entered  for 
the  plaintiff  upon  the  verdict,  and  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Jenkms  <&  Jen- 
kins^ and  oral  argument  by  J.  J.  Jenkins,  They  contended; 
inter  alia^  that  every  element  necessary  to  bring  the  case 
within  the  rule  of  Winner  v.  Hoyt^  66  Wis.  227,  was  present 
here.  There  was  (1)  a  debtor,  bankrupt  to  the  knowledge 
of  all  the  secured  creditors ;  (2)  more  than  one  creditor  se- 
cured, and  more  than  one  unsecured;  (3)  a  transfer  by  the 
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debtor  in  trust  of  all  his  property,  with  the  intention  to 
prefer  certain  creditors  to  the  exclusion  of  others;  (4)  a 
trustee  provided  for  the  secured  creditors. 

For  the  respondent  there  was  a  brief  by  Diohmson  dk 
Buoha/narij  and  oral  argument  by  D.  Bv^ckcman^  Jr. 

WmsLow,  J.  The  appellants  strenuously  contend  that 
the  transactions  between  Henry  Michelstetter  and  the  chat- 
tel mortgagees  constitute  an  assignment  for  the  benefit  of 
a  part  of  his  creditors,  and  that  they  must  be  held  void, 
within  the  rule  laid  down  in  Winner  v.  Soytj  66  Wis.  227. 
This  contention  must  fail,  because  the  evidence  nowhere 
shows  that  any  trust  was  created  or  trustee  appointed  either 
in  writing  or  by  parol.  This  court  has  held  that  in  order 
to  stamp  a  transaction  of  this  nature  with  the  character  of 
a  voluntary  assignment  there  must  be  a  trust  created  and 
a  trustee  appointed.  Ingram  v,  Oabom^  70  Wis.  184; 
Cribl  V.  JSTMard,  S.,  B.  <b  Co.  77  Wis.  199.  Certainly  no 
trust  was  created  by  the  execution  and  delivery  of  the  mort- 
gages themselves.  It  is  claimed,  however,  that  a  trust  was 
in  effect  created  by  virtue  of  some  transactions  just  after 
Buchanan  took  formal  possession  under  the  mortgages. 
The  exact  nature  of  these  transactions  is  left  in  some  uncer- 
tainty. The  attorney  who  was  acting  for  all  of  the  mort- 
gagees says  in  his  evidence  that  Michelstetter  turned  over 
the  goods  to  him  at  that  time  in  satisfaction  of  the  mort- 
gages; the  stock*  was  turned  out  in  payment  of  these  three 
notes.  But  in  another  part  of  his  testimony  he  says  that 
it  was  understood  that  the  goods  were  to  be  turned  out  to 
Morris  Michelstetter  in  payment  of  his  claim,  and  that  Mor- 
ris Michdstetter^  in  order  to  protect  his  mortgage  on  these 
goods,  would  have  to  pay  the  prior  mortgages.  Henry 
Michelstetter  testified  that  he  thinks  when  the  goods  were 
turned  over  the  agreement  was  that  his  father  'should  pay 
Cunningham's  claim.  Whichever  version  of  the  transaction 
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be  accepted  as  correct,  it  is  manifest  that  no  trust  was  cre- 
ated or  trustee  appointed.  It  was  simply  a  transfer  of  prop- 
erty made  absolutely  by  way  of  full  payment  and  satisfac- 
tion of  a  debt  or  debts,  and  was  in  the  nature  of  an  ordinary 
conveyance.  Ingram  v.  Osbornj  70  Wis.  184;  Greene  dk  B. 
Co.  V.  Remiugtony  72  Wis.  648. 

It  is  next  contended  by  the  appellants  that  the  evidence 
is  so  clear  that  the  transfers  in  question  were  fraudulent  as 
to  creditors  that  the  court  should  have  taken  the  case  from 
the  jury  and  directed  a  verdict  for  the  defendant.  We  shall 
not  undertake  to  review  the  evidence  in  this  opinion.  It  is 
sufficient  to  say  that  in  our  judgment  the  question  as  to 
whether  or  not  the  transfers  were  fraudulent  was  properly 
one  for  the  jury  under  proper  instructions. 

The  objection  that  the  alleged  sale  of  the  goods  was  void 
under  sec.  2308,  R  S.,  because  no  note  or  memorandum 
thereof  was  made  and  no  part  of  the  goods  delivered,  can- 
not prevail,  because  there  was  sufficient  delivery  of  the 
goods  to  satisfy  th^  terms  of  this  section.  Janvri/n  ^.  Mcuc- 
weUy  23  Wis.  61. 

It  is  said  (as  the  fact  is)  that  there  was  no  delivery  and 
actual  change  of  possession  sufficient  to  satisfy  the  terms 
of  sec.  2310,  E.  S.,  and  that  there  is  no  evidence  sufficient 
to  overcome  tho  presumption  of  fraud  raised  by  that  sec- 
tion. A  jury  would  certainly  have  been  entirely  justified 
under  the  evidence  in  finding  the  transaction  fraudulent, 
but  there  was  evidence  tending  to  show  good  faith,  and  the 
court  was  undoubtedly  right  in  submitting  the  question  to 
the  jury. 

Finally,' it  is  claimed  by  appellants  that  the  special  ver- 
dict does  not  cover  all  the  issues  in  the  case.  Taken  in  con- 
nection with  the  charge  of  the  court,  which  was  very  full 
and  was  not  excepted  to  by  appellants,  we  think  the  special 
verdict  fairly  covers  all  the  controverted  questions  in  the 
case. 

By  the  Court. — Judgment  affirmedi 
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Ijlwson  and  others.  Appellants,  vs.  Stagy  and  another,  Re- 
spondents. 

Fdnvarytr^May  £4, 18918. 

Votuniary  assignment:  Accounting  by  assignee:  Eemedies  of  creditors. 

In  case  of  the  failure  of  the  assignee  to  bring  suit  to  vacate  fraudu- 
lent conveyances  by  the  aBsignor,  or  in  the  matter  of  the  settlement 
of  the  assignee's  accounts,  or  in  case  the  assignee  is  incompetent  or 
has  become  disqualified  or  has  wasted  or  misapplied  any  of  tiie 
trust  estate,  the  remedies  given  by  seca  1693&,  1701, 1702,  &  dc  K 
Ann.  Stats.,  respectively,  are  exclusive ;  and  a  creditor  who,  having 
filed  and  proved  his  claim,  is  estopped  to  question  the  validity  of 
the  assignment,  cannot  maintain  an  independent  suit  to  have  it  ad- 
judged void,  and  to  have  a  receiver  appointed  and  the  assignee 
compelled  to  account 

APPEAL  from  the  Circuit  Court  for  Shawano  County. 

This  action  was  commenced  November  24, 1890,  by  the 
plaintiffs,  on  behalf  of  themselves  and  of  other  creditors  of 
the  defendant  Fuller  who  should  come  in  and  contribute 
to  the  expanses  of  the  action,  for  the  purpose  of  setting 
aside  as  fraudulent  and  void  an  assignment  executed  by 
FuUer  for  the  benefit  of  his  creditors  to  the  defendant 
Stacy ^  June  30,  1888,  and  to  have  a  receiver  appointed  of 
the  property  in  the  hands  of  said  assignee,  and  to  require 
him  to  account  ixx  full  for  all  such  property  and  the  pro- 
ceeds thereof.  The  complaint,  among  other  things,  alleged 
that  the  credits  and  assets  at  the  time  of  said  assignment 
amounted  to  $2,858.41,  of  which  about  $1,000  was  either 
worthless  or  very  doubtful;  that  the  indebtedness  of  said 
Fuller  at  that  time  amounted  to  $2,724.78;  that  said  as- 
signee had  qualified  and  given  notice  as  required  by  law  to 
the  creditors  of  said  Fuller^  and  that  each  of  the  plaintiffs 
did  file  their  claims  and  accounts  against  said  Fuller  with 
the  clerk  of  the  court,  with  due  proofs  of  the  same  verified 
by  their  respective  affidavits,  as  required  by  law,  and  that 
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no  objection  to  any  part  thereof  had  been  made  or  filed  by 
said  assignee  or  any  creditor  of  said  FvUer;  that  the  day 
before  making  said  assignment  FvU^  was  indebted  to  Stcbcy 
about  $240,  and  that  he  paid  the  same  in  part  and  secured 
the  balance  with  intent  to  give  him  (the  said  Stacy)  a  pref- 
erence, and  that  the  assignee  had  improperly,  and  with  in- 
tent to  defraud  the  creditors,  conducted  the  business  under 
said  assignment. 

The  defendants  demurred  to  the  complaint  on  the  grounds 
that  the  court  had  no  jurisdiction  of  the  subject  matter ; 
that  the  plaintiffs  had  not  the  legal  capacity  to  maintain 
this  action;  and  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  From  an  order  sus- 
taining said  demurrer  the  plaintiffs  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Thorn  <&  Ghiemsey.  They  contended,  inter  alia^  that  the 
assignee  is  a  trustee,  and  if  he  fails  or  neglects  to  perform 
his  duties  a  bill  in  equity  will  lie  to  enforce  the  trust;  and 
a  court  of  equity  has  power  tio  remove  the  trustee  and  will 
do  so  when  the  safety  of  the  fund  or  the  due  execution  of 
the  trust  shall  require  it.  Oeiaae  v.  Beally  3  Wis.  367; 
Gurm  V.  Blair^  9  id.  352 ;  Merrill  v.  MerrUly  53  id.  522 ;  • 
Brown  v.  Guthrie^  110  N.  Y.  435-441 ;  McFerran  v.  Da/ois, 
70  Ga.  661;  Oroifse  v.  FrotUngham^  97  N.  Y.  105. 

Benj.  M.  Ooldberg^  for  the  respondents. 

The  following  opinion  was  filed  March  22,  1892: 

Cassoday,  J.  If,  before  the  assignment,  the  assignor  made 
transfers  of  his  property  with  intent  to  give  a  preference  or 
to  defraud  any  of  his  creditors,  as  alleged,  then  such  prop- 
erty was  recoverable  by  the  assignee.  Batten  v.  Smith,  62 
Wis.  92 ;  BacJchaus  v.  Sleeper,  66  Wis.  72 ;  Batten  v.  Rich- 
ards, 70  Wis.  272.  If  the  assignee  neglected  or  failed  to 
perform  his  duty  in  such  regard,  or  was  incompetent  or 
disqualified,  or  wasted  or  misapplied  any  of  the  trust  estate, 
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then  the  creditors  had  the  remedy  prescribed  by  sec.  1693ft, 
S.  &  B.  Ann.  Stats.,  or  by  removal  and  the  appointment  of  an- 
other, as  prescribed  by  sec.  1702  as  amended.  Here  each  of 
the  several  plaintiflfs  filed  and  proved  his  claim  as  prescribed 
by  statute.  Sees.  1698,  1699,  R.  S.  This  being  so,  they  are 
severally  estopped  from  questioning  the  validity  of  the 
assignment.  LitUejohn  v.  Turner^  73  Wis.  113 ;  Boynton 
F.  Co.  V.  Sorensony  80  Wis.  594;  In  re  George  T.  Smith 
Middlings  Purifier  Co.  86  Mich.  149.  The  statute  made 
ample  provision  for  the  settlement  of  the  assignee's  account. 
Sec.  1701  as  amended.  He  was  compellable  to  render  his 
account  and  settle  the  same  by  order.  Ibid.  Upon  the  final 
settlement  of  his  account  the  court  was  thereby  required  ta 
hear  any  objections  made  by  any  creditor,  take  such  evi- 
dence as  might  be  proper,  and  settle  and  adjust  such  ae- 
counts  and  his  compensation  and  expenses  as  such  assignee, 
whether  objection  thereto  be  made  or  not,  as  may  be  just ; 
and  the  statute  expressly  provides  that  the  order  thereupon 
made  by  the  court  "  shall  be  oonelvsive  upon  all  parties,  in- 
cluding the  sureties  of  the  assignee,"  subject,  however,  to 
the  right  to  appeal  as  therein  prescribed.  Sec.  1701.  Such 
order  is  alleged  to  have  been  made  in  this  case,  and  the 
same  is  conclusive  upon  all  creditors  who  had  thus  proved 
their  respective  claims;  and  hence  cannot  be  questioned  in. 
an  independent  action  by  way  of  a  collateral  attack,  as  is 
here  attempted.  Magnvs  v.  Sleeper ^  69  Wis.  219;  In  r# 
Baker,  72  Wis.  395. 
By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 

Upon  a  motion  for  a  rehearing,  counsel  for  the  appel- 
lants stated  that  this  court  was  mistaken  in  assuming  that 
there  had  been  a  final  settlement  of  the  assignee's  accounts 
and  an  order  of  the  circuit  court  thereon  which  would  be 
conclusive  upon  all  creditors.  They  also  urged,  among 
other  things,  that  this  court  had  misapprehended  the  object 
Vou  82-20 
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and  purposes  of  the  action.  The  right  of  action  was  founded 
on  the  principles  adjudicated  in  Geiase  v.  BeaZly  3  Wis.  367; 
and  the  relief  asked  in  that  case  was  substantially  the  same 
as  asked  in  this,  but  only  an  accounting  was  decreed,  which 
is  all  that  is  now  asked  in  this  case.  The  purpose  is  to  en- 
force the  trust  and  compel  an  honest  accounting,  not  to 
attack  the  assignment  on  the  ground  that  it  was  fraudulent 
as  to  creditors,  although  that  is  asserted  in  the  pleadings. 
The  remedies  provided  in  sees.  1701, 1702,  R  S.,  should  not 
be  held  exclusive,  but  merely  cumulative.  Stafford  v.  In- 
gersol^  3  Hill,  38;  Renwick  v.  Morrisj  id.  621;  Clark  v. 
Brown,  IS  ^ end.  213;  Colden  v.  Eldred,  15  Johns.  220; 
Boidmore  v.  Smithy  13  id.  322;  Branch  Bank  v.  Tillman, 
12  Ala.  214;  Greenville  <&  O.  R.  Co.  v.  Cathcart,  4  Rich. 
Law,  89;  Sutherland,  Stat.  Const.  609,  sec.  399;  State  9). 
Wettsteiny  64  Wis.  240;  Saddington^s  Estate  v.  Hewitt,  7(J 
id.  248. 
The  following  opinion  was  filed  May  24,  1892: 

Cassodat,  J.  A  reargument  is  asked  upon  the  ground 
that  the  opinion  filed  "  is  based  upon  a  misconception  of 
the  facts,  in  assuming  that  there  had  been  a  final  settle- 
ment and  adjustment  of  the  assignee's  accounts  and  an. 
order  of  the  court  thereupon  made  that  would  be  conclu- 
sive upon  all  creditors."  Whether  such  order  had  in  fact 
been  made  was  not  regarded  of  any  special  consequence  in 
the  decision  of  the  case,  and  hence  it  was  inadvertently 
said  that  ^*such  order  is  alleged  to  have  been  made  in  this 
case."  As  indicated  in  the  opinion  filed,  the  plaintiflfs,  by 
proving  their  claims,  were  severally  estopped  from  ques- 
tioning the  assignment,  and  limited  to  the  remedy  given 
by  the  statutes  therein  cited.  The  fact  that  these  statutes 
make  the  order  upon  final  settlement  "  conclusive  upon  all 
parties,  including  the  sureties  of  the  assignee,"  subject  only 
to  the  right  of  appeal,  indicates  pretty  clearly  that  the  leg- 
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islatare  intended  to  make  the  remedy  thus  given  exclusive. 
Here  tte  plaintiffs  had  resorted  to  the  statutory  remedy; 
and,  after  making  the  discovery  alleged,  commenced  this 
separate  and  independent  action  in  equity.  To  allow  such 
a  collateral  attack  would  greatly  frustrate  the  object  and 
purpose  of  the  statutes.  It  is  unnecessary  to  consider  what 
the  rule  would  be  under  a  different  statute. 

By  the  Court. —  The  motion  for  a  rehearing  is  denied, 
with  $25  costs. 


DwYSB,  Respondent,  vs.  Thb  Ambbioak  Expbbss  Oohpant, 

Appellant. 

May  S^May  f^  1899. 

Master  and  nertxmt:  Liability  for  injury  to  sertxmt  ca^ised  by  negligence 
of  vice  principal 

Where  the  master  was  not  guilty  of  any  negligence  or  breaoh  of  daty 
in  the  employment  of  his  servants,  his  liability  for  an  injury  to  one 
servant  caused  by  the  negligence  of  another  engaged  in  the  same 
business  depends  upon  the  nature  of  the  act  in  the  performance  of 
which  the  injury  was  inflicted,  without  regard  to  the  rank  of  the 
negligent  servant  And  the  master  is  not  liable,  in  such  oase^  unless 
the  negligent  act  pertained  to  a  matter  in  respect  to  which  he  owed 
a  direct  duty  to  the  servant  injured. 

APPEAL  from  the  Circuit  Court  for  Winneboffo  County. 

Ten  years  ago  the  plaintiff  brought  an  action  against 
the  defendant,  the  American  ExipreH%  Company^  to  recover 
damages  for  personal  injuries  which  he  claimed  to  have  re- 
ceived in  1881,  because  of  the  negligence  of  one  Colvin, 
who  was  alleged  to  be  the  agent  and  manager  of  the  de- 
fendant's office  at  Oshkosh.  The  complaint  alleged  that 
plaintiff  was  employed  by  the  express  company  to  go  with 
wagon  loads  of  goods  to  and  from  the  defendant's  office 
and  the  railway  depots  in  Oshkosh,  and  to  load  and  unload 
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such  goods ;  that  on  a  certain  day  Colvin  drove  one  of  de- 
fendant's teams,  which  was  hauling  a  load  of  goods  for  the 
express  company,  so  negligently  that  the  plaintiff,  who  in 
the  course  of  his  employment  was  riding  on  the  load,  was 
injured.  That  case  came  to  this  court  on  an  appeal  from 
an  order  sustaining  a  general  demurrer  to  the  complaint. 
Such  order  was  affirmed.    55  Wis.  453. 

This  action  was  brought  in  1886  to  recover  damages  for 
the  same  injuries.  The  complaint  herein  differs  from  the 
complaint  in  the  former  action  only  in  that  it  is  now  al- 
leged that  Colvin  had  all  the  authority  of  the  express  com- 
pany at  Oshkosh, —  that  is  to  say,  he  was  defendant's  vice 
principal  there, —  and  that  it  was  not  his  duty  to  drive  the 
team  which  he  was  driving  when  the  plaintiff  was  injured, 
"  but  that  it  was  the  duty  of,  and  said  work  was  performed 
by,  servants  employed  by  the  defendant  for  that  purpose." 
The  present  appeal  is  by  the  defendant  from  an  order  over- 
ruling a  general  demurrer  to  the  complaint. 

For  the  appellant  there  was  a  brief  by  Miller^  Noyes  cfe 
Miller^  and  oral  argument  by  B.  K.  Miller^  Jr.  To  the 
point  that  the  liability  of  the  master  in  a  case  like  this  de- 
pends upon  the  character  of  the  act  in  the  performance  of 
which  the  injury  arises,  without  regard  to  the  rank  of  the 
employee  performing  it,  they  cited  7  Am.  &  Eng.  Ency.  of 
Law,  834r,  and  cased  cited;  Crispin  v.  Babbitt^  81  N.  Y. 
520,  521;  Flike  v.  B.  dk  A.  B.  Co.  53  id.  549;  Smith  v. 
C.J  M.  (&  St.  P.  B.  Co.  42  Wis.  530;  Johnson  v.  Ashland 
Water  Co.  71  id.  553;  Feschd  v.  01,  M.  dk  St.  P.  B.  Co.  62 
id.  354;  McCoaker  v.  L.  1.  B.  Co.  84  N.  T.  77;  Brick  v. 
i?.,  N.  T.  cfe  P.  B.  Co.  98  id.  211;  Quinn  v.  N.  J.  L.  Co. 
23  Fed.  Rep.  363;  Hoke  v.  St  Z.,  K.  cfe  iT.  B.  Co.  11  Mo. 
A  pp.  574.  In  the  case  at  bar  the  compjaint  shows  that 
the  act  done  by  Colvin  was  the  act  of  an  ordinary  servant, 
and  if  the  alleged  negligence  had  been  that  of  another  man, 
hired  by  the  defendant,  there  would  be,  in  the  absence  of 
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an  allegation  as  to  his  general  incompetency,  not  a  ques- 
tion as  to  the  non-liability  of  the  defendant.  BartonshiU 
Coal  Co.  V.  Eeidj  3  Macq.  (App.  Cas.),  266. 

Joh/n  Ha/rrington  and  W.  W,  Quartermass^  for  the  re- 
spondent, to  the  point  that  the  master  is  liable  for  the  neg- 
ligence of  his  vice  principal  when  acting  within  the  scope 
of  his  delegated  powers  or  duties,  even  though  the  vice 
principal  is,  for  the  time  being,  performing  the  usual  duties 
of  a  co-employee,  cited  Ashworth  v.  Stanioix,  8  Ellis  & 
Ellis,  TOl;  Slater  v.  Chapman,  67  Mich.  523;  Eodman  v, 
M.  C.  R.  Co.  59  id.  395;  Chicago  &  N.  W.  R.  Co.  v.  Bay- 
jield,  37  id.  205,  213;  Taylor  v.  K  &  T.  H.  R.  Co.  121 
Ind.  124;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St.  287;  Day- 
harsh  V.  H.  <&  St.  J.  R.  Co.  103  Mo.  570;  Oormley  v.  Vulr 
eon  Iron  WorJcs,  61  id.  492,  495 ;  Louiaville  ds  N.  R.  Co.  v: 
Collins,  2  Duvall  (Ky.),  114;  Lalor  v.  CI,  B.  <&  Q.  R.  Co. 
52  111.  401;  Ross  v.  (7.,  M.  <&  St.  P.  R.  Co.  112  U.  S.  377; 
JSardy  v.  M.  cfe  St.  L.  R.  Co.  36  Fed.  Rep.  657;  Wood, 
Master  &  S.  sec.  442;  Shearm.  &  Redf.  Neg.  (4th  ed.), 
pecs.  226  et  seq.;  Taylor  v.  E.  &  T.  H.  R.  Co.  121  Ind.  124; 
Hoke  V.  St.  Z.,  K  <&  N.  R.  Co.  88  Mo.  360,  reversing  S.  C. 
11  Mo.  App.  574 

Lyon,  0.  J.  The  complaint  contains  no  averment  that 
Colvin  was  an  incompetent  person  to  drive  the  team  in 
question,  or  that  there  was  any  defect  in  the  teams,  wagons, 
or  appliances  for  making  shipments  of  goods.  It  is  alleged 
in  the  complaint  that  the  driving  of  the  team  was  a  duty 
of  servants  employed  by  the  express  company,  and  it  is 
conceded  that,  were  Colvin  an  ordinary  hired  servant  of 
the  company,  the  complaint  would  be  defective  in  that  it 
fails  to  charge  the  company  with  any  negligence  or  breach 
of  duty  to  plaintiff  in  omplo3Mng  him.  So  we  have  for  de- 
termination the  single  question  whether  the  mere  fact  that 
Colvin  was  the  vice  principal  of  the  express  company  in  the 
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transaction  of  its  general  business  at  Oshkosh  makes  the 
company  liable  for  his  negligent  driving  of  the  team,  when, 
were  he  not  such  vice  principal,  the  company  would  not  be 
thus  liable,  as  was  ruled  on  the  appeal  in  the  former  action. 

This  question  has  been  determined  both  ways.  The  courts 
of  some  states  hold  that,  if  an  employer  put  one  servant 
under  the  control  of  another,  such  servants  are  not  fellow- 
servants,  and  the  master  is  liable  if  the  subordinate  servant 
is  injured  by  the  negligence  of  the  other,  without  regard  to 
the  nature  of  the  work  or  business  in  which  they  were  en- 
gaged at  the  time.  The  circuit  court  applied  this  rule  when 
it  overruled  the  demurrer  to  the  complaint. 

Other  courts  adhere  to  the  doctrine  that  whether  the  re- 
lation of  co-employee  or  fellow-servant  exists  between  differ- 
ent employees  engaged  in  the  same  business  for  the  same 
employer  is  not  to  be  determined  by  the  rank  or  grade  of 
either  servant,  but  by  the  character  of  the  act  being  per- 
formed by  them.  "  If  it  is  an  act  that  the  law  implies  a 
contract  duty  on  the  part  of  the  employer  to  perform,  then 
the  offending  employee  is  not  a  servant,  but  an  agent,  but 
as  to  all  other  acts  they  are  fellow-servants.*'  7  Am.  & 
Eng.  Ency.  of  Law,  834,  and  cases  cited. 

This  court  is  unmistakably  committed  to  the  latter  rule, 
to  wit,  that  the  liability  of  the  master  depends  upon  the 
nature  of  the  act  in  the  performance  of  which  the  injury 
is  inflicted,  without  regard  to  the  rank  of  the  offending 
employee.  In  Brdblita  v.  C.  <&  N.  W.  JS.  Co.  38  Wis. 
289,  the  company  was  held  liable  to  an  employee  for 
injuries  caused  by  the  use  of  an  engine  out  of  repair  which 
it  was  the  duty  of  the  foreman  of  defendant's  shops  to  re- 
pair, but  which  he  negligently  omitted  to  do.  It  was  not 
determined  that  the  foreman  was  a  vice  principal,  but  the 
company  was  held  liable  on  the  express  ground  that  it  owed 
a  duty  to  plaintiff  to  repair  the  engine  within  a  reasonable 
time  after  it  became  defective,  and  hence  that  it  was  liable 
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.for  the  negligent  failure  of  any  of  its  servants  or  employees 
to  whom  that  duty  was  intrusted  to  repair  the  defective 
engine,  without  regard  to  the  rank  or  subordination  of  the 
negligent  servant. 

In  Howland  v.  M.,  L.  S.  dk  W.  li.  Co.  54  Wis.  226,  the 
plaintiff  was  employed  as  a  shoveler  to  aid  in  removing 
,snow  from  the  railway  track.  He  was  in  a  car  drawn  by 
an  engine,  and  the  work  of  clearing  the  track  was  in  charge 
of  a  conductor,  to  whose  orders  the  plaintiff  was  subject. 
At  a  certain  point  the  conductor  directed  plaintiff  to  re- 
main in  the  car  and,  as  it  was  alleged,  negligently  attempted 
to  run  the  engine  and  car  through  a  snowdrift  on  the  track. 
In  so  doing  the  car  was  overturned  and  the  plaintiff  in- 
jured. It  was  held  that  the  conductor  and  plaintiff  were 
fellow-servants  in  the  common  business  of  clearing  the 
track,  and  that  the  railway  company  was  not  liable  for  the 
negligence  of  the  conductor. 

The  above  cases  fairly  illustrate  the  doctrine  of  this  court 
on  the  subject  under  consideration.  In  the  Brabbits  Case 
the  company  was  held,  on  the  principle  that  it  is  liable  to 
one  of  its  servants  for  the  negligence  of  another  in  respect 
to  any  duty  intrusted  to  the  latter  to  perform,  which  at  the 
same  time  is  a  duty  the  company  owes  to  the  injured  serv- 
ant, no  matter  how  humble  or  subordinate  the  employment 
of  the  offending  servant  may  be.  The  real  effect  of  the  rule 
is  to  make  any  servant  of  the  company  who  is  charged  with 
the  performance  of  any  duty  which  the  company  owes  its 
servants  a  vice  principal  in  respect  to  such  duty.  The  case 
of  Schnltz  V.  a,  M.  i&  St  P,  R.  Co.  48  Wis.  375^affords  an 
apt  illustration  of  an  application  of  this  rule. 

In  the  Howland  Case  the  company  was  held  not  liable 
for  the  negligence  of  the  conductor,  who  for  many  pur- 
poses is  held  to  stand  for  the  company,  and  who  had  con- 
trol of  the  plaintiff,  because  the  alleged  negligent  act  did 
not  pertain  to  a  matter  in  respect  to  which  the  company 
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awed  a  direct  doty  to  plaintiff.  For  that  reason  the  corf- 
dttotor  and  his  subordinate  employee — the  plaintiff  — 
were  held  to  be  fellow-servants  engaged  in  a  common  un- 
dertaking, and  the  company  was  held  not  liable  for  the 
negligence  of  the  former  which  resulted  in  injury  to  the 
latter.  The  same  doctrine  is  adhered  to  in  Toner  v.  (7.,  M. 
dk  St.  P.  li.  Co.  69  Wis.  188,  and  in  numerous  other  cases 
in  this  court,  some  of  which  are  cited  in  the  opinion  in  the 
Toner  Case.  Whateyer  may  be  thought  of  the  reason  or 
justice  of  the  rule,  it  is  now  too  deeply  imbedded  in  our 
jurisprudence  to  be  repudiated  or  shaken  by  judicial  de- 
termination. If  any  change  of  the  rule  is  desirable,  it 
should  be  made  by  the  legislature  —  not  by  the  courts. 

The  question  here  under  consideration  was  not  reached 
on  the  appeal  in  the  first  action  for  the  alleged  injury, 
and  there  is  no  significance  in  the  circumstance  that  the 
court  there  gave  no  opinion  upon  it,  but  expressly  declined 
to  do  so.  In  this  case  there  is  no  direct  averment  in  the 
complaint  that  the  express  company  was  negligent,  or  that 
Oolvin  was  incompetent  to  drive  the  team,  or  that  the  com- 
pany failed  in  any  duty  it  owed  plaintiff.  It  simply  al- 
leges facts  which  show  that  Colvin  chose  to  drive  the  team, 
as  he  had  undoubted  authority  to  do,  instead  of  allowing 
plaintiff  or  some  other  employee  of  the  company  to  drive 
it,  and  that  he  drove  it  so  negligently  that  the  plaintiff  was 
thereby  injured.  Under  the  above  rule,  these  averments 
show  that  Colvin  and  plaintiff  were  fellow-servants  in  the 
particular  business  in  which  they  were  engaged,  and  hence 
that  the  company  is  not  liable  for  the  negligence  of  Colvin. 

It  results  from  the  foregoing  views  that  the  complaint 
fails  to  state  a  cause  of  action  against  the  express  company, 
and  that  the  demurrer  thereto  should  have  been  sustained. 

By  the  Court. —  The  order  overruling  the  demurrer  to 
the  complaint  is  reversed,  and  the  circuit  court  directed  to 
sustain  such  demurrer. 
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Gatnoe,  Respondent,  vs.  Blewett  and  another,  Appellants. 

May  S — May  S4, 18918. 

Mortgages:  Foreclosure:  Receivers:  Rights  of  tenant  of  mortgagor, 

A  tenant  who  leases  mortgaged  land  after  the  filing  of  a  notice  of  lis 
pendens  in  an  action  to  foreclose  the  mortgage,  takes  the  land  sub- 
ject to  whatever  order  the  court  may  make  affecting  the  title  or 
possession ;  and  although  he  has  paid  rent  for  a  year ,  in  advance, 
whe»  a  receiver  is  afterwards  appointed  the  court  may  properly 
order  that  the  tenant  shall  either  surrender  possession  to  such  re- 
ceiver or  attorn  to  him  and  pay  to  him  a  reasonable  rent  for  the  use 
of  the  premises  after  the  date  of  his  appointment 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

This  action  was  for  the  foreclosure  of  a  mortgage,  and 
notice  of  the  pendency  of  it  was  filed  May  26,  1887.  Final 
decree  of  foreclosure  and  sale  was  entered  at  the  May  term, 
1891,  and  an  order  was  made  on  the  5th  of  May,  1891,  ap- 
pointing one  Hughes  receiver  of  the  mortgaged  .premises, 
directing  him  to  take  possession  thereof,  manage  and  con- 
trol the  same,  and  have,  collect,  and  receive  all  the  rents, 
issues,  and  profits  arising  or  growing  out  of  the  estate,  and 
to  take  charge  of  it  during  the  pendency  of  the  action  and 
until  the  further  order  of  the  court. 

On  or  about  the  1st  day  of  January,  1891,  one  John  F. 
Smith  entered  into  possession  of  the  premises  as  tenant  un- 
der the  defendants,  the  mortgagors,  and  has  held  posses- 
sion ever  since.  After  the  appointment  of  the  receiver  he 
exhibited  the  order  of  his  appointment  to  the  tenant.  Smith, 
and  demanded  possession  and  control  of  the  premises,  and 
Smith  refused  to  give  possession  to  him,  or  to  pay  rent,  or 
to  recognize  his  rights  in  the  premises.  The  reasonable 
value  of  the  rent  of  the  premises  is  alleged  to  be  about  $400 
per  annum. 

Application  was  made,  upon  these  grounds,  to  the  court 
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for  an  order  directing  the  receiver  to  take  possession  or  se- 
cure the  rent.  The  tenant,  Sinith^  opposed  the  application, 
stating  that  he  rented  the  premises  from  the  mortgagor 
soon  after  the  1st  of  April,  1891,  for  the  term  of  one  year, 
for  $275,  which  he  had  paid  him  in  full  therefor,  and  which 
was  all  it  was  reasonably  worth,  and  that  at  the  time  of 
making  such  lease  and  paying  the  rent  he  had  no  notice  of 
any  intention  to  apply  for  a  receiver  in  the  action.  The 
court  ordered  that  Smithy  the  tenant,  forthwith  deliver 
possession  of  the  premises  to  the  receiver,  or  else  pay  or 
secure  to  be  paid  to  him  the  reasonable  rent  for  the  use  and 
occupation  of  said  lands  for  the  then  current  year,  and  that 
he  attorn  to  said  Hughes  as  receiver.  The  mortgagor, 
Bleweiiy  and  the  tenant,  Smithy  jointly  and  severally  ap- 
pealed from  the  order. 

Edward  S.  Bragg^  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Geo,  E.  Sutherland.  He  cited  Boyd  v.  Weil,  11  Wis. 
58-60;  Oelpekev.  M.  tfe  H.  B.  Co.  id.  454;  Bennett,  Lis  Pen- 
dens, seqs.  217,  265;  Beach,  Eec.  sec.  230;  Thornton  v. 
Wash.  Sav.  Bank,  76  Va.  432;  High,  Rec.  sec.  144;  PickeU 
V.  Ferguson^  45  Ark.  177;  Yates  v.  Smith,  11  Bradw.  (Ill.)> 
459 ;  Syracuse  City  Bank  v.  Tallman,  31  Barb.  201 ;  Haven 
V.  Adams,  8  Allen,  363;  16  Am.  &  Eng.  Ency.  of  Law,  826, 
subd.  7;  Hall  Lumber  Co.  v.  Gustin,  54  Mich.  624,  634; 
Wood,  Landl.  &  T.  sees.  127,  128. 

PiNj^EY,  J.  The  rents  and  profits  of  lands  are  not 
pledged  by  a  mortgage  of  the  lands  merely,  but  belong  to 
the  owner  of  the  equity  of  redemption  until  the  court,  for 
equitable  reasons,  shall  appoint  a  receiver  to  collect  them 
for  the  benefit  of  the  mortgagee,  or  directs  the  receiver  to 
take  possession  of  the  mortgaged  premises  and  the  rents 
and  profits  of  the  same,  to  the  end  that  the  rents  realized 
may  be  applied  to  the  payment  of  any  deficiency  that  may 
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remain  unpaid  after  applying  the  proceeds  of  the  sale  of 
the  mortgaged  premises;  and  whatever  is  not  needed  for 
that  purpose  is  to  be  paid  to  the  mortgagor  or  other  per- 
son entitled  thereto.  The  appointment  of  a  receiver  for 
that  purpose  is  a  matter  resting  in  the  soand  discretion  of 
the  court,  and  gives  the  plaintiff  in  the  foreclosure  suit  an 
equitable  lien  upon  the  accrued  and  unpaid  rents.  Kerr, 
Reo.  177;  Eider  v.  Bagley^  84  N.  Y.  461,  465,  and  cases 
there  cited;  HowM  v.  Ripley^  10  Paige,  43.  The  appoint- 
ment of  a  receiver  is  equivalent  to  a  sequestration  of  the 
rents  and  profits  accruing  after  the  date  of  the  order,  and 
as  to  all  which  have  previously  accrued  and  which  remain 
unpaid.  Syracuse  City  Bmik  v.  TaXLmany  31  Barb.  201, 
212;  Lofshy  v.  Mauier,  3  Sandf.  Ch.  69,  71;  Johnston  v. 
Riddle,  70  Ala.  219,  225;  ArgaU  v.  Pitts,  78  N.  Y.  242; 
Thornton  v.  Wash.  Sav.  Banh^  76  Va.  432.  Rents  accrued 
are  rents  earned,  within  the  sense  and  meaning  of  this  rule. 
The  mortgagor  cannot  evade  the  rule  by  anticipating  the 
appointment  of  a  receiver  in  a  suit  pending  to  foreclose 
the  mortgage,  and  leasing  the  premises  for  one  or  more 
years,  and  taking,  as  in  this  case,  payment  of  the  rent  in 
advance. 

The  tenant,  Smith,  one  of  the  appellants,  stands  in  the  po- 
sition of  a  purchaser  or  lessee  pendente  lite  from  the  mort- 
gagor defendant,  and  had  constructive  notice  of  the  action 
to  foreclose  by  the  filing  of  the  notice  of  lis  pendens,  and 
took  subject  to  whatever  order  or  decree  the  court  might 
lawfully  make  affecting  either  the  title  or  possession.  He 
could  not  get  any  better  right  than  his  lessor,  the  mort- 
gagor defendant,  had.  It  matters  not  that  he  did  not 
know,  as  he  says,  that  there  was  any  intention  to  apply  for 
the  appointment  of  a  receiver.  He  knew,  or  is  chargeable 
with  knowledge,  that  the  court  might  make  such  an  ap- 
pointment, and  that  whatever  interest  he  might  acquire  in 
the  possession  and  use  of  the  premises  might  thereby  be 
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cut  off,  unless  be  should  elect  to  attorn  to  the  receiver, 
and  pay  to  him  all  rents  for  the  use  of  the  premises  after 
the  date  of  the  appointment.  So  far  as  the  possession  of 
the  premises  is  concerned,  the  appointment  of  the  receiver 
had  the  effect  of  an  equitable  ejectment.  Were  this  other- 
wise, the  beneficial  results  of  a  receivership  could  be  easily 
defeated  by  giving  a  lease  of  the  premises  in  question  long 
enough  to  last  during  the  probable  duration  of  the  litiga- 
tion, and  by  collecting  the  rent  in  advance.  The  receiver, 
on  his  appointment,  became  entitled,  as  against  the  appel- 
lants, to  the  possession  and  use  of  the  premises,  and  his 
rights  are  in  no  way  affected  by  the  provisions  of  the  lease 
and  payment  in  advance  of  rent  to  thereafter  accrue  under 
it.  As  the  order  appointing  the  receiver  has  not  been  ap- 
pealed from,  we  must  presume  that  there  was  suflBcient 
ground  for  making  the*  appointment. 

Unless  the  tenant.  Smith,  attorns  to  the  receiver  and 
pays  rent  for  the  use  of  the  premises  from  and  after  the 
date  of  the  order  appointing  the  receiver,  he  must  sur- 
render possession.  The  order  of  the  circuit  court  was  cor- 
rect and  must  be  afBrmed. 

By  the  Court. —  The  order  of  the  circuit  court  is  af- 
firmed. 


Thb  T.  T.  Haybook  Carriage  Company,  Respondent,  vs. 
PiBR,  Garnishee,  Appellant. 

May  3 -- May  £4, 189i. 

Voluntary  assignment :  Allowances  to  assignee  under  void  assignment 

FiDdings  of  the  trial  court  as  to  certain  allowances  to  be  made  to  an 
assignee  for  disbursementB  under  a  void  assignment,  are  Jield  to  be 
in  accord  with  the  evidence  and  the  mandate  of  this  court  on  a 
former  appeal 
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APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

On  December  22,  1887,  one  Bartell  made  an  assignment 
for  the  benefit  of  creditors  to  the  defendant,  Mrs.  Pier. 
On  January  20,  1888,  the  plaintiff  commenced  an  action 
against  Bartell,  and  garnished  the  defendant,  Mrs,  Pier^ 
and  subsequently  obtained  a  judgment  against  Bartell  in 
the  principal  action  for  over  $800.  On  the  trial  of  the  gar- 
nishee action  it  was  found  that  Mrs.  Pier  had  property  in 
her  hands,  which  she  rightfully  held  under  the  assignment. 
That  judgment  in  favor  of  Mrs.  Pier  as  such  assignee  was 
reversed  by  this  court  on  the  ground  that  as  the  law  then 
stood  a  married  woman  could  not  be  an  assignee  for  the 
benefit  of  creditors,  for  the  reasons  therein  stated.  74 
Wis.  682. 

On  the  cause  being  remanded  to  the  circuit  court,  an  ac- 
counting was  had  therein  of  the  amount  of  money  in  the 
hands  of  Mrs.  Pier  as  such  garnishee,  to  which  the  plaint- 
iff was  entitled,  and  it  was  found  that  she  had  received 
$606.04:  from  the  assigned  property,  and  claimed  an  allow- 
ance for  disbursements  on  account  of  the  assignment  of 
$478.52.  The  court  allowed  her  $114.35  for  expenses  in 
the  care  and  sale  of  the  property,  rejecting  the  balance  of 
her  claim,  and  gave  judgment' accordingly.  From  that 
judgment  she  appealed  to  this  court,  and  Mr.  Justice  Lyon, 
giving  the  opinion 'of  the  court,  among  other  things,  said: 
^*  The  items  in  the  defendant's  account  disallowed  by  the 
court  are:  (1)  Cost  of  taking  inventory;  (2)  postage,  sta- 
tionery, etc. ;  (3)  costs  in  justice's  and  circuit  court  in  the 
case  of  White  Sewing  Machine  Co.  v.  Kate  Pier;  (4)  attor- 
neys' fees;  and  (5)  costs  and  disbursements  in  this  court  on 
the  former  appeal  in  this  action."  And  in  the  mandate  of 
the  court  he  said,  in  effect:  "  The  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  with  direc- 
tions to  determine  the  necessary  sums  paid  by  the  defend- 
ant for  taking  inventory^  for  postage  and  stationery^  and 
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for  costs  and  disbursements  in  the  replevin  suit.  The  ag- 
gregate of  these  suras,  when  so  fiscertained,  together  with 
the  $114.35  already  allowed,  will  be  deducted  from  the 
amount  received  by  the  defendant,  to  wit,  $606.04,  and 
judgment  will  be  rendered  for  the  plaintiff  for  the  balance, 
with  costs." 

Upon  the  cause  being  remitted  to  the  circuit  court,  and 
after  hearing  the  testimony  therein,  the  court '  found  as 
matters  of  fact  that  the  plaintiff  was  entitled,  in  addition  to 
the  $114.35  mentioned,  to  the  following  items,  to  wit: 
$18.25  for  costs  of  taking  inventory;  $4.25  additional  print- 
ing, advertising,  etc. ;  $2.30  postage,  stationery,  etc. ;  $10.12 
costs  in  justice's  court  in  White  Sewing  Machine  Company 
Case;  $64.75  general  costs  in  the  same  case;  $55  attorneys' 
fees  in  the  same  case ;  making  $154.67,  which,  added  to  the 
amount  previously  allowed,  makes  a  total  of  $269.02,  to 
which  the  defendant  was  entitled.  The  court  also  found, 
among  other  things,  as  conclusions  of  law,  that  the  defend- 
ant, Mrs,  Piei\  as  such  garnishee,  was  entitled  to  said  last- 
named  sum,  and  that  the  plaintiff  was  entitled  to  judgment 
against  her  for  $337.02,  being  the  balance  mentioned,  and 
interest  thereon  from  January  21, 1888,  besides  the  costs  of 
this  action.  From  the  judgment  entered  accordingly  the 
defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Kate  H.  Pier^  and  for  the  respondent  on  that  of  Edwa/rd 
W.  Phdps. 

Oassodat,  J.  The  decision  of  this  case  by  this  court  on 
the  last  appeal  left  nothing  for  determination  except  "  the 
necessary  sums  paid  by  the  defendant  for  taking  inventory, 
for  postage  and  stationery,  and  for  costs  and  disbursements 
in  the  replevin  suit,"  the  aggregate  of  which  sums,  when  so 
ascertained,  together  with  the  $114.35  previously  allowed 
to  Mrs.  Pier^  it  was  there  adjudged  that  she  was  entitled 
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to  retain  out  of  the  moneys  in  ber  hands;  and  judgment 
was  therein  directed  in  favor  of  the  plaintiff  for  the  balance, 
with  costs,  r.  T.  Haydock  O,  Co.  v.  Pier,  78  Wis,  581- 
583.  Thereupon  the  circuit  court  heard  the  respective  par- 
ties and  their  proofs,  and  determined  that  the  necessary 
sums  paid  by  the  defendant  for  the  several  purposes  named 
amounted  in  the  aggregate  to  $154.67,  as  mentioned  in  the 
foregoing  statement,  which  sum,  together  with  the  allow- 
ance so  previously  made,  amounted  in  the  aggregate  to 
$269.02.  We  think  the  findings  so  made  were  in  strict 
accord  with  the  evidence  and  the  mandate  on  the  former 
appeal. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


ScHUERMAK,  Appellant,  vs.  Foster,  Garnishee,  Respondent. 
May  3  —  May  f ^  189£. 
^     Oamishment:  Pleading, 

1.  One  "M,  paid  to  F.  money  for  the  rent  of  land  leased  by  F.  M,  H.ix} 

said  M.,  under  an  agreement  that  F.  should  hold  the  money  as 
trustee  and  in  a  certain  contingency  should  repay  it  to  M.  The  event 
happened  which  entitled  M.  to  have  the  money  repaid  to  him,  but» 
there  being  a  controversy  on  the  subject,  F.  paid  the  money  to  one 
D.  H,,  taking  a  bond  of  indemnity.  F.  testified  that  he  told  M.  that 
if  the  money  was  paid  to  H,,  M.  could  still  sue  F.  for  it  and  that  M. 
said  **  Then  pay  it  over."  In  garnishment  proceedings  against  F., 
held,  that  his  liability  to  M.  still  existed. 

2.  To  be  available  as  a  defense,  a  prior  garnishment  must  be  {beaded. 

APPEAL  from  the  Circuit  Court  for  I^o?id  du  Lac  County. 

Garnishment  in  aid  of  an  execution  upon  a  judgment  in 
favor  of  plaintiff  against  one  Horatio  G.  Mathews,  upon 
which  judgment  over  $4,000  was  due  in  April,  1890,  when 
the  garnishee  summons  was  served.    The  answer  was  a  de- 
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nial  of  all  liability  under  the  statute,  upon  which  plaintiflp 
took  issue.  It  appeared  upon  the  trial  that  on  the  1st  ot 
April,  1886,  the  garnishee  received  from  H.  G.  Mathews 
$326.74,  and  gave  him  the  following  receipt  therefor,  which 
expresses  the  arrangement  under  which  he  received  the 
money : 

"  Brandon,  April  1,  1886. 

"  Received  of  H.  G.  Mathews  three  hundred  and  twenty- 
six  74-100  dollars,  being  in  full  for  rent  of  lands  rented  by 
F.  M.  Ilillman  to  H.  G.  Mathews  for  one  year.  It  is  un- 
derstood I  am  to  hold  this  money  as  trustee,  and  in  case 
said  H.  G.  Mathews  shall,  upon  foreclosure  of  Geo.  L. 
Field's  mortgage,  purchase  said  lands,  this  money  is  to  be 
paid  to  said  Mathews.  F.  R  Foster." 

The  lands  named  in  the  receipt  consisted  of  a  farm,  title 
to  which  was  at  that  time  in  F.  M.  Hillman,  under  a  deed 
to  him  from  H.  G.  Mathews,  and  the  farm  was  subject  to 
a  mortgage  to  one  Field.  This  mortgage  was  foreclosed, 
and  the  farm  sold  April  4,  1887.  It  was  bid  off  in  the 
name  of  one  Mead,  but  it  appears  by  the  findings  and  judg- 
ment entered  in  the  creditor's  action  of  Schuerman  v. 
Mathews  that  it  was  in  fact  purchased  by  H.  G.  Mathews. 
The  record  of  this  action  was  introduced  in  evidence,  and  it 
appears  that  it  was  there  decided  that  the  transfer  of  the 
farm  from  Mathews  to  F.  M.  Hillman  was  fraudulent  as  to 
this  plaintiff.  This  action  is  reported  at  length  in  78  Wis. 
309. 

After  the  foreclosure  sale  there  appears  to  have  been 
some  controversy  as  to  who  was  entitled  to  the  money,  and 
Foster  finally  turned  it  over  to  D.  Hillman,  taking  the 
following  receipt  or  contract: 

"  Received  of  F,  H.  Foster  $326.74  as  payment  in  full  for 
a  certain  deposit  paid  to  said  Foster  by  H.  G.  Mathews, 
April  1, 1886,  as  payment  for  rent  of  certain  lands  owned  by 
F.  M.  Hillman.  Said  Foster  gave  H.  G.  Mathews  a  conditional 
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receipt  for  said  money,  and,  it  not  being  definitely  settled 
at  present  who  this  money  belonged  to,  *  said  Hillman  or 
said  Mathews,'  in  consideration  of  this  payment  to  the  un- 
dersigned he  agrees  to  guaranty  said  Foster  against  all  loss 
of  every  character  in  consequence  of  said  payment  of  said 
deposit  to  him.  I).  Hillman. 

"Dated  at  Brandon,  August  24, 1887." 

Foster^a  testimony  as  to  this  payment  was  uncontrar 
dieted,  and  was  as  follows :  "  I  can't  say  that  Mathews 
ever  consented  to  my  payment  of  it,  but  I  told  him  this : 
That  if  I  paid  it  to  Mathews  or  to  Hillman  there  was  the 
indemnifying  bond.  He  could  still  sue  me  for  it  if  he 
wished  to.  He  [H.  G.  Mathews]  said  to  that,  *  Then  pay 
it  over.' " 

The  court  found  that  Foster  was  not  liable  as  garnishee, 
and  rendered  judgment  against  the  plaintiff*  from  which  he 
appeals. 

Edward  8.  Bragg^  for  the  Appellant. 

ilT.  C.  Oiffin^  for  the  respondent. 

WiNSLow,  J.  We  think  it  clear  that  the  plaintiff  should 
have  had  judgment.  Foster  agreed  to  pay  the  money  to 
Mathews  in  case  Mathews  bought  the  farm  upon  the  fore- 
closure. Mathews  did  in  fact  buy  the  farm,  and  conse- 
quently the  event  happened  which  entitled  him  to  the 
money.  But  it  is  said  that  Mathews  consented  that  the 
money  be  paid  to  Hillman,  and  that  Foster  should  be  pro- 
tected in  that  payment  in  the  absence  of  evidence  showing 
that  he  knew  of  or  participated  in  any  frslud.  There  are 
two  answers  to  this  objection:  First.  Mathews'  consent 
was  simply,  "  Then  pay  it  over."  It  is  manifest  that,  in 
the  absence  of  explanation  (and  there  is  no  explanation), 
this  must  be  construed,  pay  it  over  to  F.  M,  Hillman,  he 
being  the  party  entitled  to  the  money,  if  Mathews  was  not. 
This  was  no  warrant  to  pay  the  money  to  D.  Hillman,  a 
Vol.88  — 31 
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third  person,  to  whom  Foster  in  fact  paid  it.  Second,  Math- 
ews' consent  was  ba^ed  upon  Fosier^a  statement  that  he 
(Mathews)  could  still  sue  him  {Foste?')  for  it  if  he  wished 
to.  This  amounts  to  an  agreement  that  Mathews'  rights 
of  action  against  Foster  should  remain  unimpaired  notwith- 
standing the  payment  to  another,  and  that  Foster  should 
rely  for  his  protection  solely  on  the  indemnifying  contract. 
No  reason  is  perceived  why  such  an  agreement  should  not 
be  effectual,  and  preserve  Mathews'  right  of  action  for  the 
money  against  Foster.  We  conclude  that  Mathews  had  a 
good  cause  of  action  against  Foster  for  the  money  in  qu^- 
tion  at  the  time  this  garnishee  action  was  commenced. 

The  garnishee  attempted  to  prove  at  the  trial  that  he  had 
been  previously  garnished  by  one  Sheldon,  another  cred- 
itor of  Mathews.  This  was  objected  to  by  the  plaintiff, 
because  no  defense  of  prior  garnishee  had  been  pleaded. 
The  objection  was  well  taken,  and  should  have  been  sus- 
tained. Such  a  defense  must  be  affirmatively  pleaded. 
Drake,  Attach m.  (6th  ed.),  §  QSOa,  and  cases  cited.  The 
same  principle  is  laid  down  in  Adams  v.  Filer,  7  Wis.  306- 
323. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  for  plaintiff  in  accord- 
ance with  this  opinion. 


The  Fond  dv  Lao  Watek  Company,  Appellant,  vs.  The  Cnr 

OF  Fond  du  Lao,  Respondent. 

May  S  —  May  fS4, 189£. 

Taxation :  Property  and  franchises  of  water  company,  how  assessed : 
Potvers  of  board  of  revieux 

1.  An  assessment  of  several  lots,  on  which  are  the  pumping  works  and 
station  of  a  water  company,  merely  by  their  numbers  and  the  num- 
ber of  the  block,  is  not  sufficient  to  lay  the  foundation  for,  or  to 
give  the  board  of  review  jurisdiction  to  make,  a  valuation,  as 
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against  those  lots,  of  the  entire  property  of  the  company,  including 
its  mains,  pipes  and  hydrants  throughout  the  city,  and  its  rights, 
privileges,  and  franchises. 
2.  Under  sea  1061,  R  a,  the  board  of  review  has  no  authority  to  raise 
the  valuation  of  any  property,  real  or  personal,  on  the  assessment 
roll,  without  evidence  or  agaizist  all  the  evidence. 

APPEAL  from  the  Circuit  Court  for  Fond  d/a  Log  County. 

This  action  was  brought  to  enjoin  and  restrain  the  de- 
fendant city  and  its  clerk  from  proceeding  to  levy  taxes 
upon  lots  37,  38,  39,  40,  48,  49,  and  50,  of  block  26  of  the 
original  plat  of  the  city,  the  property  of  the  plaintiff,  valued 
for  taxation  in  1890  by  the  assessor  at  $40,000,  and  in- 
creased by  the  board  of  review  to  $55,000,  until  a  revision 
and  revaluation  of  the  same  might  be  had ;  and  that  if  the 
tax  shall  have  already  been  levied  the  defendants  be  re- 
strained from  delivering  the  warrant  to  the  city  treasurer 
until  such  revision  could  be  had.  Th0  plaintiff  prayed  for 
a  perpetual  injunction,  and  for  such  further  and  other  re- 
lief in  the  premises  as  might  be  just,  upon  the  ground, 
among  others,  that  said  assessment  and  the  increase  thereof 
by  the  board  of  review  were  largely  in  excess  of  the  true 
valuation,  and  that  the  rule  of  valuation  applied  to  it  was 
different  and  of  a  higher  rate  than  the  rules  of  valuation 
applied  to  other  corporate  property  of  the  same  and  kindred 
classes  in  the  city ;  that  the  plaintiff  was  cited  before  the 
board  of  review  to  show  cause  why  the  assessment  of 
$40,000  should  not  be  raised,  and  its  treasurer  appeared  be- 
fore the  board,  and  asked  for  a  reduction  of  the  assessed 
value  of  $20,000,  and  tendered  proof  on  the  subject  of  value, 
which  the  board  declined  to  receive;  that  the  board,  with- 
out proof  or  other  inquiry,  increased  the  assessment  as 
aforesaid,  instead  of  reducing  it,  which  increase  it  is  alleged 
was  fraudulent,  wilful,  and "  malicious.  The  answer  denies 
these  allegations,  and  alleges  that  at  the  time  the  value  of 
the  plaintiff's  property  was  much  greater  than  the  valuar 
tion  placed  upon  it  by  the  board  of  review. 
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The  court  found  that  on  said  premises,  at  the  time  of  the 
assessment  and  levying  of  the  tax,  were  located  the  pump- 
ing house  and  pumping  machinery  of  the  plaintiff,  and 
appurtenant  thereto  and  connected  therewith  were  iron 
water  mains  and  pipes  extending  under  certain  streets  of 
said  defendant,  with  hydrants  and  laterals  attached,  by 
means  of  which  the  plaintiff  company  carries  on  its  busi- 
ness of  supplying  the  defendant  city  and  its  inhabitants 
with  watdr;  that  the  plaintiff's  said  real  estate,  and  the 
buildings  and  machinery  thereon,  and  the  water  mains, 
pipes,  laterals,  and  hydrants,  cost  and  were  worth  at  least 
$150,000  at  the  time  of  the  assessment  and  the  action  of 
the  board  of  review ;  that  the  assessors  of  the  city  for  1890, 
in  making  their  assessment,  assessed  plaintiff's  said  property, 
including  said  water  mains,  pipes,  laterals,  and  hydrants, 
at  the  sum  of  $40,000,  and  the  board  of  review  raised  it 
to  the  sum  of  $55,000 ;  that  during  the  session  of  the  board 
of  review  the  plaintiff  appeared  before  the  board,  and 
made  a  statement  of  its  earnings  and  expenses,  and  its 
treasurer  was  orally  examined  by  said  board  in  regard  to 
the  value  of  said  property  for  taxation;  that  the  assess- 
ment was  made  by  the  assessor  and  raised  by  the  board  in 
good  faith,  and  not  fraudulently  or  with  any  intention  to 
plax5e  an  excessive  valuation  on  said  plaintiff's  said  property, 
and  that  the  action  of  the  board  of  .review  in  raising  the 
assessment  was  taken  on  sufficient  evidence ;  that  the  fall 
value  of  the  property  which  could  ordinarily  be  obtained 
therefor  at  private  sale  exceeded  the  valuation  fixed  thereon 
by  the  board  of  review,  and  that  the  assessment  as  fixed 
by  said  board  was  not  excessive;  that  the  income  of  the 
plaintiff  from  its  property  for  the  year  1890  was  not  less 
than  $16,000. 

The  city  clerk,  and  ex  officio  clerk  of  the  board  of  review, 
testified  to  the  appearance  of  the  treasurer  of  the  plaintiff 
company  before  the  board  of  review,  and  filing  with  it  a 
oommunication  protesting  against  any  increase  of  the  assess- 
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ors'  valuation  for  the  purposes  of  taxation  of  the  property 
of  the  company,  and  asking  that  the  assessors'  valuation  be 
reduced  to  correspond  with  the  taxable  values  fixed  on  other 
property  in  the  city  somewhat  similarly  situated.  This  com- 
munication stated  that  the  company  has  never  declared  a 
dividend ;  that  its  earnings  do  not  clear  its  expenses ;  that 
it  was  hoped  to  make  the  property  valuable;  that  it  was 
organized  with  a  capital  stock  of  $200,000,  and  bonded  in- 
debtedness of  $155,000 ;  that  its  income  last  year  fpom  pri- 
vate sources  was  less  than  $6,000 ;  that  its  expenses  exceed 
its  income ;  olHcers'  salaries,  except  superintendent,  are  not 
Included,  not  being  paid  them ;  that  the  lots,  buildings,  and 
machinery,  which  were  assessed  at  $40,000,  cost  the  com- 
pany only  about  $26,600;  and  insisting  that  $16,000  or 
$20,000  was  a  large  present  valuation  of  them  for  taxable 
purposes.  By  this  communication  he  offered  to  submit  to 
inspection  the  books  of  the  company,  and  the  treasurer 
offered  to  be  examined  under  oath  as  to  the  truth  of  his 
statement.  The  clerk  further  testified  that  there  was  no 
proof  taken  under  oath  by  the  board  of  review  in  relation 
to  this  assessment ;  that  the  treasurer  was  sworn  and  re- 
peated this  statement,  and  no  other  proof  was  taken.  On 
cross-examination  he  said  there  was  no  other  record  made 
than  that  L.  Muenter  appeared,  m  response  to  notice,  was 
duly  sworn,  and  made  statement  as  to  increase  and  expenses 
of  the  company,  and  presented  a  written  document  protest- 
ing against  any  increase  of  the  assessors'  valuation  of  the 
water  works,  and  requested  that  the  valuation  be  reduced 
to  correspond  with  the  value  of  their  property ;  that  is  all 
of  the  record  testimony ;  that  he  did  not  remember  that 
any  other  questions  were  asked  him ;  that  he  read  some 
other  papers  to  the  board  besides  those  filed ;  that  the  as- 
sessment did  not  state  the  property  included,  the  entry 
being,  ^^The  Fond  du  Lao  Water  Company,  48  feet  of  lot 
37,  all  of  38,  39,  40,  48,  49,  50,  of  block  26,  original  plat, 
Taloation  by  assessors,  $40,000." 
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Qaestion  arose  at  the  trial  as  to  what  was  considered  by 
the  board  of  review  as  included  in  said  assessment,  or  what 
formed  the  basis  on  which  the  board  raised  it.  The  court 
allowed  the  witness  to  testify,  and  other  proof  to  be  given, 
to  show  that  the  assessment  was  intended  to  cover  the  real 
estate,  including  the  hydrants,  mains,  the  plant,  and  con- 
nections generally  of  the  plaintiff.  Objection  to  this  testi- 
mony was  made  on  the  ground  that  there  was  nothing  else 
entered  on  the  roll  than  the  mere  description  of  the  lots  as 
a  subject  of  taxation,  but  the  court  permitted  the  testi- 
mony to  be  given.  It  appeared,  among  other  things,  that 
the  company  had  cast-iron  mains  and  wrought-iron  laterals, 
about  four  miles  of  mains  through  the  town,  and  fifteen 
miles  of  pipe ;  and  considerable  other  testimony  was  given 
on  the  trial  tending  to  show  that  the  entire  property  of  the 
plaintiff,  consisting  of  pumping  works,  mains,  laterals,  hy- 
drants, and  plant,  was  worth  much  more  than  $55,000. 

The  plaintiff  put  in  evidence  an  ordinance  of  the  city 
granting  to  the  plaintiff  corporation,  during  the  term  of  its 
existence,  the  franchise  and  privileges  stated  in  the  opinion. 
The  plaintiff  corporation  was  organized  under  the  general 
law  of  the  state.  E.  S.  ch.  86.  The  defendant  called  a 
member  of  the  board  of  review  to  testify,  in  answer  to  a 
question,  w^hat  property  the  board  considered  as  pertaining 
to  the  lots  assessed  in  raising  the  valuation,  which  was  ob- 
jected to  by  the  plaintiff,  and  he  answered  all  the  hydrants 
and  pipes  leading  thereto  and  the  plant ;  that  the  company 
had  down  at  that  time  about  fifteen  miles  and  a  half  of 
pipe. 

The  court  held  that  the  valuation  placed  by  the  board  on 
said  property  was  just  and  proper,  and  the  tax  was  valid 
and  lawful ;  and  entered  judgment  dismissing  the  complaint 
and  dissolving  the  injunction  theretofore  granted.  Excep- 
tions were  taken  to  the  finding,  particularly  to  that  portion 
that  the  action  of  the  board  of  review  was  taken  on  suffi- 
cient evidence,  and  that  the  court  did  not  find  that  the  in- 
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crease  by  the  board  was  a  mere  exercise  of  arbitrary  power, 
and  to  the  finding  that  the  tax  as  fixed  by  the  board  was 
not  excessive,  and  to  the  part  that  the  property  assessed 
included  water  mains,  pipes,  laterals,  and  hydrants,  etc. 

Edward  S.  Bragg^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Edward  TF. 
PKdp%^  attorney,  and  Joseph  TF.  Hvaer^  of  counsel,  and  oral 
Argument  by  Mr.  Hiner. 

PiNNEY,  J.  The  corporation  plaintiff  was  organized  and 
exists  as  such  under  ch.  86,  R  S.,  and  by  sec.  1780  had  the 
power  to  make  and  enter  into  any  contract  with  the  city 
defendant  to  supply  it  with  water  for  fire  and  other  pur- 
poses, upon  such  terms  and  conditions  as  might  be  agreed 
upon,  and  might,  by  the  consent  of  and  in  the  manner 
agreed  upon  with  its  proper  authorities,  use  any  street, 
alley,  lane,  park,  or  public  grounds  for  laying  water  pipes 
therein,  provided  no  permanent  injury  should  be  done 
thereto;  and  the  city  might  by  contract  acquire  the  right 
to  use  the  water  supplied  by  such  corporation,  or  such  por- 
tion of  it  as  it  might  desire,  upon  such  terms  and  conditions 
as  might  be  agreed  upon  by  such  corporation  and  the  au- 
thorities of  such  city.  The  corporation  plaintiff  and  the 
city  entered  into  arrangements  as  contemplated  by  the 
statute,  evidenced  by  an  ordinance  of  fourteen  sections, 
regulating  their  respective  rights  and  duties.  The  more 
important  provisions  of  this  ordinance  consist  of  a  grant  to 
the  plaintiff  of  the  franchise  for  and  during  the  term  of  its 
corporate  existence,  subject  to  the  right  of  purchase  and 
the  conditions  and  the  forfeiture  therein  provided,  "  to 
erect,  construct,  complete,  maintain,  and  operate  water 
works  in  said  city  for  supplying  it  and  the  inhabitants 
thereof  and  its  vicinity  with  water  for  public  and  private 
purposes,  and  to  use,  in  the  present  and  future  limits  of  the 
<;ity,  subject  to  the  limitations,   etc.,  therein  fixed,  the 
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streets,  alleys,  public  ways,  and  the  bridges  and  beds  of 
Fond  du  Lao  river,  and  of  its  forks,  and  of  De  Nevea 
creek  and  other  water  ways,  for  the  purpose  of  laying,  tak- 
ing up,  and  repairing  mains,  pipes,  hydrants,  and  other  ap- 
paratus," vesting  in  the  plaintiff  all  the  powers  possessed 
by  the  city,  and  which  it  could  lawfully  grant  for  that  pur- 
pose, under  its  charter  and  acts  amendatory  thereof;  and 
as  the  inducement  for  the  plaintiff  to  enter  upon  the  con- 
struction of  such  works,  the  franchise  thereby  vested  in  it 
was  to  remain  in  it  during  its  term  of  corporate  existence, 
and  the  city  agreed  to  rent  of  it  140  hydrants  for  and  dur- 
ing the  term  of  thirty  years  from  the  completion  of  such 
works. 

The  company  thus  acquired  not  only  the  corporate 
rights  and  franchises  resulting  from  its  organization  under 
the  general  law,  but  the  valuable  and  important  franchises 
and  rights  granted  to  it  by  the  city,  which  will  doubtless 
increase  in  value  from  year  to  year  as  the  city  becomes 
more  populous  and  prosperous.  These  franchises  were 
grants  in  gross  of  incorporeal  hereditaments,  and  not  grants 
appurtenant  to  any  particular  land,  lots,  or  estate,  in  the 
strict  technical  sense  of  the  term.  They  were  granted  to 
the.  plaintiff  without  reference  to  its  ownership  of  these 
or  any  particular  lots,  and  it  was  not  necessary  that  it 
should  purchase  or  own  any  lots  or  lands  in  fee  to  carry 
out  its  enterprise  and  make  the  franchises  with  which  it 
had  been  clothed  for  important  public  purposes  available, 
as  it  might  well  secure  all  it  needed  as  to  lots  or  lands  by 
a  lease  for  a  long  period  of  years,  with  the  right  of  renewal 
from  time  to  time.  The  plaintiff  corporation,  though  cre- 
ated primarily  for  private  gain,  was  a  quasi  public  corpo- 
ration, clothed  with  an  important  public  trust,  and,  having 
secured  these  valuable  rights,  proceeded  to  lay  its  water 
mains  and  pipes  to  the  extent  mentioned  in  the  preceding 
statement ;  but  it  built  its  pumping  works  and  station  on 
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the  several  lots  of  land  purchased  by  it,  herein  mentioned 
as  the  subject  of  the  assessment  in  question. 

The  questions  presented  by  the  record  are:  (1)  Whether 
an  assessment  of  the  several  lots  described  in  the  complaint, 
on  which  the  pumping  works  and  station  of  the  plaintiff 
are  situated,  merely  by  their  numbers  and  the  number  of 
the  block  in  which  they  are  situated,  is  an  assessment  of 
the  mains,  pipes,  hydrants,  and  the  rights  and  franchises  of 
the  plaintiff,  or  merely  of  the  lots  themselves;  and,  if  so, 
whether  it  is  a  valid  assessment.  (2)  Whether  the  action  of 
the  board  of  review  in  arbitrarily  and  without  evidence 
raising  the  valuation  of  these  lots,  alleged  to  be  excessive, 
from  $40,000  to  $55,000,  was  void,  so  that  the  tax  levied 
thereon  should  be  enjoined. 

1.  Taxes  are  to  be  levied  upon  all  property  in  this  state, 
except  such  as  is  exempted  therefrom  (R  S.  sec.  1034),  and 
it  will  be  seen  that  none  of  the  property  of  the  plaintiff 
hereinbefore  mentioned  is  within^ the  category  of  property 
exempt  from  taxation  (R  S.  sec.  1038).  Inasmuch  as  the 
property  of  the  corporation  is  not  exempt,  but  is  taxable, 
stock  therein  is  exempt  from  taxation.  B.  S.  sec.  1038, 
subd.  9.  The  franchises,  rights,  and  privileges  acquired  as 
hereinbefore  stated  are  property,  the  title  to  which  is 
vested  in  the  plaintiff,  and  the  mains,  pipes,  hydrants,  and 
machinery  are  really  of  little  or  no  value  without  the  fran- 
chises annexed,  which  render  the  use  of  them  valuable  and 
productive,  and  without  which  they  could  not  be  used  or 
operated.  In  short,  the  entire  plant  and  works  are  to  this 
extent,  no  doubt,  an  entirety  within  the  rule  laid  down  in 
Yellow  Biver  Imp,  Co.  v.  Wood  Co.  81  Wis.  554;  and  in 
this  sense  the  lots  in  question,  used  with  these  franchises, 
mains,  pipes,  and  hydrants,  etc.,  are  a  part  of  such  entirety, 
and  are  all  taxable  together  as  such,  but  not  in  separate 
parcels  or  items.  In  virtue  of  the  intimate  and  necessary 
relation  of  the  lots  and  the  mains,  pipes,  and  hydrants. 
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which  extend  to  most  parts  of  the  city,  with  the  franchises 
and  privileges  of  the  plaintifif,  it  would  seem  that,  as  a  sab- 
ject  of  taxation  as  well  as  of  sale  under  judicial  process, 
they  are  to  be  regarded  as  an  entirety;  and  as  the  plaintiff 
is  a  quad  public  corporation,  a  dismemberment  or  separa- 
tion of  the  entire  plant  under  such  proceedings  cannot  be 
allowed,  for  the  reasons  fully  set  forth  in  the  opinion  of 
Mr.  Justice  Cassoday  in  the  case  above  referred  to,  wherein 
it  is  stated  that "  the  cases  go  upon  the  theory  that  the 
rights,  franchises,  and  plant  essential  to  the  continued  busi- 
ness and  purposes  of  such  corporations  are  not  to  be  sev- 
ered, broken  up,  or  destroyed  without  express  legislative 
authority,  but,  on  the  contrary,  are  to  be  preserved  in  their 
entirety."  This  rule  applies,  however,  only  to  property 
and  lots  the  use  of  which  is  essential  to  the  exercise  and 
enjoyment  of  the  franchises  of  the  corporation.  All  such 
property  of  the  corporation  must  be  regarded  and  entered 
upon  the  assessment  roll,  and  treated  throughout,  for,  all 
purposes  of  taxation,  as  an  entirety,  and  valued  as  such. 
Property  not  so  annexed  and  necessary  or  essential  to  the 
exercise  and  enjoyment  of  the  franchises  of  the  corporation 
may  properly  be  treated  and  dealt  with  separately,  as  in 
the  case  of  property  belonging  to  a  natural  person.  Within 
this  rule,  the  assessment  and  taxation  of  these  particular 
lots  whereon  the  pumping  station  and  works  of  the  com- 
pany are  situated,  separate  and  apart  from  the  rest  of  the 
property,  and  merely  as  so  many  lots,  cannot  be  justified. 
It  is  not  necessary  to  do  more  than  refer  to  the  rule  so  well 
stated  in  that  case,  and  abundantly  fortified  by  the  best- 
considered  cases  on  the  subject. 

The  only  subject  of  taxation  entered  upon  the  assess- 
ment roll  in  this  case  is  simply  certain  specified  lots  in 
block  26,  without  the  least  reference  to  the  works  of  the 
plaintiff,  its  mains,  pipes,  and  hydrants,  or  its  corporate 
rights  or  franchises,  either  in  detail  or  as  a  plant  or  en- 
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tirety.  The  proceeding  must  be  regarded  and  treated  as 
one  against  the  lots  only,  particularly  as  it  does  not  appear 
that  the  franchises,  mains,  pipes,  etc.,  are  by  the  grant  by 
which  the  company  holds  the  title  to  the  lots  made  appur- 
tenant thereto,  nor  are  the  rights,  franchises  of  the  plaint- 
iff, etc.,  made  appurtenant  to  the  lots  by  the  grant  under 
which  it  received  them.  All  that  can  be  reasonably  claimed 
is  that  the  word  appurtenances  will  carry  with  it  easements 
and  servitudes  used  and  enjoyed  with  the  lands  for  the 
benefit  of  which  they  were  created.  Even  an  easement 
will  not  pass  as  an  appurtenance  unless  it  is  necessary  to 
the  enjoyment  of  the  thing  granted.  Linthicum  v.  Ray^ 
9  Wall.  243;  Humphreys  v.  McKissock,  140  U.  S.  313,  314. 
The  only  union  between  the  subjects  mentioned  is  in  their 
use  to  enable  the  plaintiff  to  carry  out  the  purposes  of  its 
corporate  existence.  It  cannot,  we  think,  be  contended 
that  a  sale  of  these  lots  under  the  tax  levied  upon  this  as- 
sessment, as  thus  specified  and  entered  upon  the  roll,  could 
be  followed  by  a  tax  deed  that  would  be  operative  to  con- 
vey the  mains,  pipes,  hydrants,  and  franchises  and  privi- 
leges of  the  plaintiff.  If  the  taxing  officers  designed  to 
proceed  against  and  assess  for  taxation  this  entire  property, 
it  was  certainly  indispensable  that  it  should  have  been  en- 
tered upon  the  roll  by  some  general,  yet  apt,  words,  de- 
scribing it  as  embracing  the  plant,  pipes,  and  franchises,  as 
a  subject  of  assessment,  with  reasonable  certainty. 

The  assessment  of  the  lots  as  such  merely  cannot  be  ex- 
tended or  enlarged  by  parol  proof  of  intention,  nor  could 
the  assessors  or  board  of  review  obviate  the  defect  by  re- 
ceiving proof  of  the  value  of  property  of  the  plaintiff  sub» 
ject '  to  taxation,  but  not  properly  entered  on  the  roll,  to 
sustain  or  justify  an  assessment  of  the  specific  property 
entered  at  an  unjust  and  excessive  valuation  for  it  as  thus 
entered.  It  is  entirely  plain  from  the  evidence  that  the 
assessor,  as  well  as  the  board  of  review,  in  valuing  the  lots. 


Digitized  by 


Google 


332  SUPREME  COURT  OF  WISCONSIN.  [82 

The  Fond  du  Lac  Water  Ca  vs.  The  City  of  Fond  da  Laa 

included  in  their  valuation  the  entire  value  of  the  mains, 
pipes,  hydrants,  etc., —  in  short,  of  the  entire  plant,  works, 
and  franchises  of  the  plaintiff;  and  their  action  in  thus 
making  such  yaluation  of  the  lots  was  attempted  to  be  sus- 
tained at  the  argument.  The  valuable  rights  and  franchises 
of  the  plaintiff  would  not  pass  by  a  mere  conveyance  of  the 
lots,  without  further  description,  and  without  these  rights 
and  franchises  the  pumping  works,  mains,  pipes,  and  hy- 
drants would  be  of  little  or  no  value,  and,  as  we  have  seen, 
could  not  be  used  or  operated  at  all. 

It  was  contended  by  the  appellant  that  these  rights  and 
franchises  are  not  taxable,  and  authorities  under  the  New 
York  statute  were  cited  to  that  effect.  Bored  v.  New 
York^  2  Sandf .  662 ;  People  ex  rd.  Citizen^  O.  L.  Co.  v.  Aa- 
sessorsj  39  N.  Y.  81.  If  it  could  be  maintained  that  the 
franchises  and  privileges  in  question  cannot  be  taxed,  and 
as  without  them  the  works  of  the  plaintiff  will  be  of  little 
or  no  value,  then  it  would  be  plain  that  the  valuation  of  the 
lots  is  grossly  excessive.  But  we  think  that  our  statute  is 
broader  in  its  terms,  requiring  all  property  not  exempted 
to  be  taxed,  and  that  it  not  only  justifies,  but  requires,  that 
the  franchises  and  privileges  of  a  corporation,  which  are 
clearly  property  of  the  corporation,  should  be  taxed.  By 
sec.  1035,  R.  S.,  it  is  provided  that  the  terms  "  real  prop- 
erty," "  real  estate,"  and  "  land,"  in  the  statute  relating  to 
taxation,  "  shall  include,  not  only  the  land  itself,  but  all 
buildings,  fixtures,  improvements,  rights^  and  privileges  ap- 
pertaining thereto;"  and  this  statute,  it  is  urged,  warrants 
the  assessment  as  made  in  this  case.  But  this  statute  does 
not  imply  that  such  property  as  the  mains,  pipes,  and  hy- 
drants, with  the  rights  and  franchises  of  the  plaintiff  by 
which  alone  its  works  are  made  valuable  and  productive, 
can  be  assessed  by  a  mere  description  of  the  lots  on  which 
the  pumping  works  are  situated,  and  this,  too,  without  any 
reference  to  the  water  works  in  connection  with  which  the 
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lots  are  used.  Indeed,  the  water  works  and  franchises  of 
the  company  are  the  principal  thing,  to  which  the  owner- 
ship and  use  of  the  lots  in  connection  therewith  is  in  a  prac- 
tical point  of  view  rather  an  incident,  instead  of  being  the 
principal  thing,  embracing  in  their  description  the  water 
works  and  franchises  of  the  company.  We  hold,  therefore, 
that  the  assessment  on  the  roll  returned  to  the  board  of 
review  by  the  assessor  was  not  sufficient  to  lay  any  founda- 
tion for  or  to  give  the  board  jurisdiction  to  make  a  valua- 
tion of  the  entire  property,  as  against  these  particular  lots. 
2.  It  was  held  by  this  court,  under  the  statute  in  force 
from  1868  to  1871  (Laws  of  1868,  ch.  130,  sec.  25)  both  as 
to  real  and  personal  estate,  that  the  board  of  review  could 
not  arbitrarily  increase  the  valuation  of  the  assessor  with- 
out any  proof  being  furnished,  but  could  do  so  only  upon 
the  testimony  of  persons  examined  under  oath,  and  that  all 
examinations  were  required  to  be  reduced  to  writing  and 
carefully  preserved  on  file  in  the  office  of  the  clerk;  that 
if  the  board  proceeded  without  such  proof  its  act  in  raising 
the  valuation  "  would  be  unauthorized  and  impose  no  obli- 
gation upon  the  property  owner  to  pay  the  taxes."  Phil- 
lips V,  Stevens  Pointy  23  Wis.  594,  596 ;  Steele  v.  Dunham j 
26  Wis.  894;  Milwaiikee  Iron  Co.  v.  Schuhel,  29  Wis.  444, 
452.  In  the  latter  case  the  court  say :  "  The  board  arbitra- 
rily affixed  values  to  the  property,  in  utter  disregard  of  the 
sworn  statements  of  witnesses  examined  before  them.  This 
action  of  the  board  was  wholly  unauthorized  and  plainly  in 
excess  of  their  jurisdiction.  There  was  no  conflict  in  the 
testimony  whatever.  The  board  were  bound  to  take  these 
uncontradicted  statements  of  the  witnesses  under  oath  as 
to  the  value  of  the  property,  and  should  have  corrected  the 
assessment  accordingly.  .  .  .  Where  there  is  a  conflict 
of  evidence,  and  the  real  facts  are  in  dispute,  the  decision 
of  the  board  fixing  the  valuation  might  well  be  held  final. 
...    It  appeared  from  all  the  evidence  that  the  real  es- 


Digiti 


zed  by  Google 


334  SUPREME  COURT  OF  WISCONSIN.  [82 

The  Fond  du  Lac  Water  Ca  va  The  City  of  Fond  du  Lac, 

tate  of  the  company  had  been  valued  too  high  by  the  as- 
sessor, and  the  law  required  them  to  act  upon  that  evidence, 
amd  fix  a  valtmtion  in  accorda/tice  with  iV^  Such  was 
clearly  the  law  applicable  to  the  proceeding  in  the  present 
case  before  the  board  of  review ;  for  although  the  section 
referred  to  was  amended  by  sec.  1,  ch.  166,  Laws  of  1871, 
by  adding  a  proviso  by  which  the  board  of  review  were  au- 
thorized to  increase  or  diminish  th^  assessors'  valuation 
without  hearing  witnesses,  as  explained  and  held  in  Mcln- 
tyre  v.  White  Creek^  43  Wis.  620,  and  Shove  v,  Manitowoc^ 
57  Wis.  7,  yet  the  section  as  revised,  and  now  appearing  as 
sec.  1061,  E.  S.,  is  the  same  in  substance  as  to  the  matter 
here  in  question  as  the  original  act  of  1868,  with  power 
granted  to  the  board  to  compel  the  attendance  and  exam- 
ination of  witnesses.  The  board,  by  sec.  1061,  R  S.,  are 
required,  "under  their  official  oaths,  to  carefully  review 
and  examine  said  roll  and  statement,  and  all  valuations  of 
real  and  personal  property,"  and  they  are  required  "to 
hear  and  examine  any  person  or  persons  who  shall  appear 
before  them^in  relation  to  the  assessment  of  miy  property 
upon  said  roll;  .  .  .  and  if  it  shall  appear  that  (my 
property  has  been  valued  by  the  assessor  too  high  or  too 
low,  they  shall  increase  or  lessen  the  same.  .  .  .  The 
board  of  review  shall,  when  satisfied  from  the  evidence 
taken  that  the  assessor's  valuation  is  too  high  or, too  low, 
lower  or  raise  the  same  accordingly,  whether  the  person 
assessed  appear  before  them  or  not,  .  .  .  But  they  shall 
-not  raise  any  assessment  .  .  .  unless  the  person  as- 
sessed, if  a  resident  of  the  town,  city,  or  village,  shall  have 
been  duly  notified  in  time  to  appear  and  be  heard  before 
the  board  in  relation  thereto."  And  the  clerk  is  required 
to  "  keep  a  careful  record  of  all  changes  made  and  valua- 
tions determined  on  bv  the  board,  and  shall  redtice  to 
writing  and  preserve  the  examinations  and  the  statements  of 
every  person  and  witness  taken  by  the  board." 
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The  claim  that  the  board  of  review  may  arbitrarily,  and 
without  evidence,  raise  the  valuation  of  real  estate  by  the 
assessor,  and  that  the  provisions  requiring  them  to  act  only 
upon  and  according  to  evidence  for  that  purpose  apply  only 
to  valuations  of  personal  estate,  derives  no  support  from 
the  language  of  the  act  or  the  decisions  of  this  court  made 
under  it.  The  case  of  Mclntyre  v.  White  Creeky  43  Wis. 
620,  was  decided  while  the  proviso  of  1871  was  in  force, 
and  before  the  section  as  thus  amended  was  revised  and 
materially  changed,  requiring  the  action  of  the  board  in  all 
cases  to  be  based  on  the  evidence  taken,  and  that  the  evi- 
dence shall  be  reduced  to  writing  and  preserved.  The  case 
of  Shave  V.  Manitowoc,  57  Wis.  7,  related  only  to  personal 
estate,  and  there  is  nothing  in  the  case  to  warrant  the  in- 
ference that  any  different  rule  applies  under  the  statute  as 
it  now  stands,  in  the  case  of  real  estate,  than  in  respect  to 
personal  estate. 

There  is  no  competent  evidence  to  show  that  any  other 
witness  was  sworn  and  examined  before  the  board  than 
Muenter,  the  treasurer  of  the  company,  nor  that  any  testi- 
mony was  gi^^en  materially  controverting  his  statement. 
The  testimony  of  the  city  clerk  is  positive  and  decisive  on 
this  point,  and  the  statement  of  the  treasurer,  uncontra- 
dicted, shows  that  the  assessment  should  have  been  re- 
duced. It  did  not  appear  from  any  proper  evidence  ad- 
duced before  the  board  that  the  assessment  ought  to  be 
raised.  The  statute  regulates  the  method  of  proceeding 
before  the  board,  and  any  action  not  in  conformity  with  its 
warrant  was  without  jurisdiction,  and  void.  The  radical 
departure  from  the  course  of  proceeding  prescribed  by  the 
statute,  resulting  in  the  arbitrary  raising  of  the  valuation 
without  and  against  the  evidence,  when  it  ought  to  have 
been  lowered  upon  the  showing  made,  deprived  the  plaint- 
iflf  of  important  rights  secured  by  the  law,  going  to  the  jus- 
tice and  ground-work  of  the  tax  levied  on  the  increased 
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valuation,  and  entitles  the  plaintiflf  to  relief  just  as  clearly 
as  if,  having  paid  the  taxes  under  protest  ^or  duress  of 
property,  it  had  brought  an  action  for  money  had  and  re- 
ceived, which  is  an  equitable  action,  to  recover  it  back,  and 
in  which  it  would  be  entitled  to  recover  under  the  decision 
in  PhiUipa  v.  Stevens  Pointy  25  Wis.  596. 

For  these  reasons  the  judgment  of  the  circuit  court  must 
be  reversed,  and  the  case  remanded  for  further  proceedings 
according  to  law. 

Okton,  J.  I  fully  agree  with  the  decision  and  opinion 
in  this  case  on  the  questions  legitimately  presented  by  the 
record.  The  complaint  is :  (1)  That  the  assessor,  in  valu- 
ing the  lots  and  the  buildings,  reservoirs,  and  machinery 
thereon,  took  into  consideration  the  water  mains,  lateral 
pipes,  and  conduits  connected  therewith  for  distributing 
the  water  throughout  the  city,  together  with  the  rights, 
privileges,  and  franchises  of  the  company  under  which 
they  were  used,  as  appurtenant  thereto  and  enhancing 
the  value  thereof,  and  by  reason  thereof  assessed  said  lots 
and.  improvements  thereon  100  per  cent,  higher  than  their 
true  value.  (2)  That  the  board  of  review  arbitrarily  and 
without  evidence  raised  said  assessment  $15,000,  notwith- 
standing the  company  plaintiflf  appeared  before  them,  and 
attempted  to  show  that  said  assessment  was  too  high, 
and. asked  for  a  reduction  thereof.  These  were  the  only 
questions  before  this  court,  and  the  decision  is :  (1)  That 
the  assessment  was  illegal  and  void  by  reason  of  the  as- 
sessor so  taking  into  consideration  the  mains,  pipes,  etc., 
and  the  franchise  of  the  company,  as  appurtenant  to  said 
lots,  and  as  enhancing  their  value.  (2)  That  the  adjudi- 
cation of  the  board  of  review  was  void,  because  arbitrary 
and  without  evidence. 

To  the  decision  and  opinion,  %q  this  extent,  I  fully  assent, 
and  submit  and  protest  that  these  were  the  only  questions 
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brfore  the  court,  and  the  only  questions  presented  or 
argued  by  counsel  on  either  side.  But  the  able  and 
learned  opinion  is  carried  much  further,  so  as  to  embrace 
and  decide  one  of  the  most  important  and  doubtful  ques- 
tions connected  with  the  subject  of  taxation,  and  a  question 
entirely  new  to  this  court  and  not  presented  by  the  record 
in  this  case  or  by  counsel  outside  of  it,  and  to  establish  a 
principle  against  the  universal  practice  of  the  taxing  offi- 
cers of  this  state,  so  far  as  I  have  been  able  to  ascertain. 
That  question  is:  Are  the  franchises  of  this  corporation 
assessable  as  its  property,  separate  and  distinct  from  its 
other  property?  It  is  decided  in  this  case  that  its  lots  and 
improvements  thereon  ought  not  to  have  been  assessed  in 
connection  with  the  mains,  pipes,  etc.,  and  the  franchises  as 
appurtenant  thereto.  The  lots  are  the  subject  of  taxation 
in  the  list,  and  the  mains,  pipes,  etc.,  and  franchises  are 
considered  only  as  appurtenances  thereto  to  enhance  their 
value.  There  was  no  assessment  oi.  franchises^  as  separate 
property,  in  the  case.  But  outside  of  the  case  it  is  decided, 
also,  in  the  opinion,  that  the  franchises  of  this  corporation 
are  assessable,  separate  and  distinct  from  its  other  prop- 
erty. From  this  part  of  the  opinion  I  most  respectfully 
dissent.  I  do  so,  however,  not  because  I  might  not  have 
the  same  opinion  if  the  question  should  be  raised  in  a 
proper  case,  but  because  the  question  is  not  presented  in 
this  case.  It  will  be  timely  to  decide  such  an  important 
question  when  it  is  presented  and  fully  argued,  examined, 
and  considered. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 

See  note  to  this  case  in  16  L  R  A.  581 ;  also  note  to  YdViw  K  Imp, 
Co.  «L  Wood  Co.  (81  Wis.  554),  in  17  L.  R  A.  ©3.— Rkp. 
Vou82— 22 
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SiMONSEN  and  others,  Respondents,  vs.  Staohlevtioz  and 
wife,  imp.,  Appellants. 

May  4  —  May  24, 1892. 

Estoppel :  Lien  of  subcontractors. 

Statements  made  to  the  owner  of  a  building  or  to  his  architect  by  snb- 
contractorB»  to  the  effect  that  the  principal  contractors  were  per- 
fectly good  and  had  always  paid  their  bills,  cannot  estop  such 
subcontractors  from  asserting  their  lien  on  the  building  for  mate- 
rials furnished,  although  after  such  statements  the  owner  had  paid 
the  principal  contractors,  if  he  was  not  misled  by  the  statements  or 
induced  thereby  to  make  such  payment 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  foreclose  a  subcontractors'  lien  upon  the  prem- 
ises of  the  defendant  Stdcfdewicz  for  lumber  sold  and  de- 
livered to  the  principal  contractors  and  used  in  the  erec- 
tion of  a  buildiug  upon  said  premises.  It  was  proven  that 
there  was  due  the  plaintiffs  from  the  principal  contractors 
$267.23,  and  that  due  notice  of  the  claim  for  a  subcon- 
tractors' lien  was  served  upon  the  owner.  It  was  also 
proven  that  Stachlewicz  had  paid  the  principal  contractors, 
before  notice  of  the  subcontractor's  alleged  lien,  the  entire 
contract  price,  except  $19.73,  which  last-named  sum  was 
tendered  to  plaintiffs  before  action  brought. 

The  defense  relied  upon  was  an  alleged  estoppel  in  pais^ 
consisting  of  statements  alleged  to  have  been  made  by  the 
plaintiffs  and  their  bookkeeper,  upon  which  it  is  alleged 
the  defendant  acted  in  paying  the  contractors.  As  to  this 
alleged  estoppel  the  circuit  court  found  the  facts  to  be  as 
follows :  Prior  to  the  payment  to  the  principal  contractors 
of  the  $800  upon  the  contract,  Stachlewicz  called  at  plaint- 
iffs' office  in  their  absence,  and  asked  their  bookkeeper  if 
plaintiffs  were  satisfied  with  the  principal  contractors,  and 
the  bookkeeper  said  that  the  contractors  had  dealt  with 
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plaintiffs  for  several  years,  and  always  paid  when  they  got 
the  money,  and  the  plaintiffs  always  considered  them  good; 
that  the  superintending  architect  of  the  building,  before 
giving  the  principal  contractors  an  estimate  for  said  pay- 
ment of  $800,  asked  the  plaintiff  Simonsen  if  the  contract- 
ors were  correct  in  their  payments,  and  if  they  were  all 
right,  if  they  paid  their  lumber  bills,  and  if  they  w^re  sat- 
isfied with  them,  to  which  Simonsen  answered,  "  They  are 
just  as  good  as  the  sun  under  the  sky ;  they  have  always 
paid  their  bills ;  the  plaintiffs  consider  them  perfectly  good 
payment," — of  which  statements  the  superintendent  in- 
formed the  owner;  that  all  of  such  statements  were  made 
in  good  faith  without  intent  to  mislead  or  deceive,  and  that 
the  owner  was  not  induced  or  misled  by  any  of  said  state- 
ments to  make  the  payments  thereafter  made  to  the  con- 
tractors. 

Judgment  of  foreclosure  of  their  lien  for  the  full  amount 
due  them  was  rendered  by  the  circuit  court,  from  which 
Stachlewicz  and  wife  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  J,  M.  Cla7*he^  and  for  the  respondents  on  that  of  Fran-  . 
cis  J.  Borchardtj  attorney,  and  Jared  Thompson^  Jr.^  of 
counsel. 

WiNSLow,  J.  Accepting  the  findings  of  the  circuit  court 
as  settling  the  disputed  questions  of  fact  in  this  action,  the 
simple  question  is  presented  as  to  whether  the  plaintiffs  are 
estopped  from  asserting  their  lien  upon  the  defendants* 
premises.  It  is  elementary  that  an  estoppel  in  pais  arises 
only  when  the  act  or  conduct  relied  on  has  induced  a  change 
of  position  in  accordance  with  the  real  or  apparent  inten- 
tion of  the  party  against  whom  it  is  alleged ;  in  other  words, 
the  act  or  conduct  of  the  one  party  must  have  been  acted 
upon  by  the  other.  Conceding  that  the  statements  of  the 
bookkeeper  or  Simonsen  were  statements  of  fact  upon  which 


Digitized  by 


Google 


840  SUPEEME  COURT  OF  WISCONSm.  [82 

Bobbins  ts.  The  City  of  Food  du  Lac. 

in  a  proper  case  an  estoppel  could  be  based,  the  circuit  court 
has  found  that  they  did  not  mislead  the  defendants  nor  in- 
duce them  to  make  the  payment  to  the  principal  contract- 
ors. This  finding  is  in  accordance  with  the  evidence,  and 
it  takes  from  the  case  a  vital  and  essential  fact  without 
which  there  can  be  no  estoppel. 
By  th$  Court. —  Judgment  aflBlrmed. 


BoBBiNBy  Appellant,  vs.  Thb  City  of  Fond  du  Lao,  Ee- 
spondent^ 

May  4— May  24, 189S. 

Nuisance:  Evidence, 

Findings  of  the  trial  court  to  the  effect  that  a  certain  sewer  had  never 
been  a  nuisance,  and  that  plaintiff  had  suffered  no  damage  by  rea- 
son of  its  construction  and  use^  are  Tield  to  be  sustained  by  the  evi- 
denca 

'  APPEAL  from  the  Circuit  Court  for  JPbnddu  Lac  County. 

The  action  is  to  recover  damages  for  injuries  to  plaintiff 
and  his  property,  alleged  to  have  been  caused  by  the  con- 
struction and  maintenance  by  the  defendant  city  of  a  sewer 
in  Forest  street  in  said  city,  which  discharges  into  the  east 
branch  of  the  Fond  du  Lao  river,  near  the  business  ofSce 
of  the  plaintiflf.  It  is  charged  that  the  sewer  at  the  point 
of  discharge  into  the  river  emits  offensive  odors  and  gases, 
and  is  a  nuisance  to  plaintiff  and  his  property.  In  addition 
to  damages,  abatement  of  the  alleged  nuisance  is  de- 
manded. The  answer  is  a  general  denial,  except  as  to  the 
construction  of  the  sewer  by  the  city,  and  its  use  as  such, 
which  is  admitted. 

The  action  seems  to  have  been  regarded  by  the  parties 
and  the  court  as  an  equitable  one,  and  was  tried  as  such  by 
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the  court  without  objection.  The  trial  resulted  in  findings 
that  at  no  time  since  its  construction  has  the  sewer  been  a 
nuisance,  and  that  plaintiff  has  sustained  no  damage  by 
reason  of  its  construction  and  use.  Thereupon  judgment 
was  ordered  and  entered  for  defendant  dismissing  the  com- 
plaint, and  for  costs.  The  plaintiff  appeals  from  the  judg- 
ment. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  EdAJowrd  &  Bragg. 

For  the  respondent  there  was  a  brief  by  Edward  IF. 
Phdpsj  attorney,  and  Joseph  W.  Hvaer^  of  counsel,  and 
oral  argument  by  Mr.  Hmer. 

Lyon,  0.  J.  This  appeal  presents  for  determination  only 
the  question  whether  the  testimony  sustains  the  findings 
of  fact  that  the  sewer  complained  of  has  never  been  a  nui- 
sance to  plaintiff,  and  that  he  has  sustained  no  damage  by 
reason  of  its  construction  and  use.  An  affirmative  answer 
to  this  question  must  necessarily  result  in  the  affirmance  of 
the  judgment.  A  negative  answer  thereto  must  result  in 
its  reversal.  Unless  there  is  a  clear  and  satisfactory  pre- 
ponderance of  evidence  against  these  findings, —  that  is  to 
say,  unless  the  evidence  clearly  and  satisfactorily  proves 
that  the  sewer  as  constructed  and  used  was  a  nuisance  to 
plaintiff,  who  sustained  injury  thereby, —  such  findings  are 
supported  by  the  proofs,  and  the  judgment  cannot  properly 
be  disturbed. 

The  testimony  of  plaintiff,  and  that  of  the  witnesses  pro- 
duced by  him,  which  tends  to  corroborate  it,  standing 
alone,  is  probably  sufficient  to  prove  the  sewer  a  private 
nuisance  and  injury  to  plaintiff.  Were  there  no  other  tes- 
timony, it  might  well  be  assumed  that  these  facts  were 
proved,  and  that  the  plaintiff  is  entitled  to  judgment.  But 
there  is  conflicting  testimony  on  the  subject.  Other  wit- 
nessesy  having  good  opportunities  to  know  the  effect  of  the 
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sewer,  negative  the  proposition  that  the  discharge  there- 
from fouls  the  air  in  the  neighborhood  of  its  mouth  to  any 
appreciable  extent.  Manifestly,  the  court  gave  the  greater 
w^eight  to  their  testimony.  Besides,  it  appeared  by  the 
evidence  that  during  a  considerable  portion  of  the  year  but 
little  water — frequently  none  —  flowed  in  such  east  branch ; 
that  the  water  stood  therein  in  stagnant  pools,  and  offen- 
sive odors  were  emitted  therefrom,  as  well  before  as  after 
the  construction  of  the  sewer  in  question.  It  was  compe- 
tent for  the  trial  judge  to  determine  that  the  effect  of  such 
testimony  is  to  weaken  the  probative  force  of  plaintiff's 
testimony,  which  attributes  all  or  most  of  the  noxious 
smells  complained  of  to  the  sewer  alone.  A  medical  wit- 
ness called  by  plaintiff  quaintly  said,  "  The  river  never  has 
been  particularly  fragrant."  Considering  this  element  of 
doubt  in  the  case,  and  giving  to  the  testimony  which  tends 
to  negative  the  claim  that  the  discharge  from  the  sewer  is 
a  nuisance  to  plaintiff,  the  weight  which  the  trial  judge 
might  properly  give  it,  and  not  overlooking  the  rule  that 
positive  testimony  is  more  persuasive  (other  conditions 
being  alike)  than  mere  negative  testimony  on  the  same 
subject,  we  find  ourselves  unable  to  say  that  the  findings 
are  against  the  clear  and  satisfactory  preponderance  of  tes- 
timony. Hence  we  cannot  properly  disturb  the  judgment. 
Further  discussion  of  the  testimony  would  be  profitless. 
The  case  is  one  of  a  numerous  class  of  cases  which  turn 
upon  questions  of  fact  alone,  and  in  which  there  is  a  sub- 
stantial conflict  of  testimony  upon  the  controlling  facts. 
In  such  cases  the  findings  of  fact  by  the  trial  court  can  sel- 
dom be  disturbed.     Certainly  they  cannot  in  this  case. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed* 
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BoBiNsoN  Bbos.  Shob  Company,  Appellant,  vs.  Knapp,  Re- 
spondent. 

May  4  — May  SJ^  189S. 

Insolvency:  Attachment:  Priority, 

Under  sea  4298,  R  S.,  an  attachment  levied  after  the  defendant  has 
filed  a  petition  in  insolvency,  but  before  an  assignment  has  been 
made^  gives  the  attaching  creditor  priority  over  other  creditors. 
M(ncry  v.  White,  21  Wia  417,  followed. 

APPEAL  from  the  Circuit  Court  tovFonddu  Lac  County. 

The  facts  are  stated  in  the  opinion. 

Maurice  McKenna^  for  the  appellant,  cited  Sexton  v. 
Mann,  15  Wis.  162;  Foster's  Case,  2  Story,  131;  In  re  Bel- 
lows and  Peck,  3  id.  428;  Fisher  v.  Vose,  3  Rob.  (La.),  457; 
Oliver  v.  Smith,  5  Mass.  183 ;  Farmers'  Bank  v,  Beaston,  7 
Gill  &  J.  421;  Colby  v.  Coates,  6  Cush.  558;  Dewing  v. 
Wentworth,  11  id.  499 ;  Davenport  v.  Tilton,  10  Met.  320 ; 
Shwrplessv.  Welsh,  4  Dall.  279;  3  Parsons,  Cont.  431;  In 
re  St.  mien's  MiUs  Co.  10  N.  B.  R.  418;  In  re  Wayne,  4  id. 
23 ;  AUen  v.  Massey,  17  Wall.  351 ;  Carr  v.  HiUon,  1  Curtis, 
280;  Under  v.  Lewis,  19  N.  B.  R.  455;  Adams  v.  Ilywms, 
19  Blatchf.  487. 

For  the  respondent  there  was  a  brief  by  Edward  &. 
Bragg;  and  for  other  attaching  creditors  similarly  situated 
there  was  a  brief  by  Colman,  Sutherland  cfe  Iliner;  and 
the  cause  was  argued  orally  by  J.  W.  Iliner.  They  cited 
7  Lawson,  Rights  &  R  sec.  3564,  and  cases  cited ;  Drake, 
Attach,  sees.  224^5,  425;  Mowry  v.  White,  21  Wis.  417; 
Totes  V.  Dodge,  123  IlL  50;  Oroshy  v.  Ilillyer,  24  Wend. 
280;  Berthelon  v.  Beits,  4  Hill,  577;  Bailey  v.  Burton,  8 
Wend.  339. 

Orton,  J.  The  appellant  was  a  creditor  of  F.  A.  Brast^d 
on  August  1, 1891,  in  the  sum  of  $933,  and  the  said  Brasted, 
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on  July  23, 1891,  filed  his  petition,  under  ch.  179,  R  S.,  as 
an  insolvent  debtor.  The  respondent,  on  the  25th  day  of 
July,  1891,  commenced  attachment  proceedings  against  the 
said  Brasted,  by  which  a  portion  of  his  property  was  levied 
on,  and  by  order  of  the  court  afterwards  sold  and  converted 
into  money  in  the  sum  of  $5,000,  and  which  is  now  in  the 
custody  of  the  court.  The  appellant  filed  its  petition  for 
the  stay  of  all  proceedings  in  said  attachment  pending  the 
insolvency  proceedings,  and  procured  an  order  to  show 
cause  accordingly.  The  respondent  demurred  to  said  peti- 
tion, and  the  demurrer  was  sustained  and  the  petition  de- 
nied by  the  court,  and  the  appellant  has  appealed  from 
said  order. 

At  the  time  this  order  was  made  there  had  been  no  as- 
signment of  the  debtor's  property,  or  appointment  of  an 
assignee.  The  petition  was  evidently  heard  by  the  court 
on  the  strict  legal  rjghts  of  the  parties.  This  case  is  ruled 
by  Mowry  v.  White^  21  Wis.  417.  The  same  statute  there 
considered  is  yet  in  force.  It  is  claimed  by  the  learned 
counsel  of  the  appellant  that  the  attachment  created  no 
lien  on  the  property.  It  is  not  well  to  be  technical  on  that 
question,  but  to  consider  the  facts  as  they  are.  The  prop- 
erty had  been  sold  and  converted  into  money,  and  the 
money  is  held  by  the  court  to  await  the  judgment  in  the 
attachment ;  and  the  question  now  is :  Have  the  other  cred- 
itors of  the  insolvent  debtor,  represented  by  the  appellant, 
a  right  to  their  money  superior  to  that  of  the  respondent 
under  his  attachment?  If  they  have  not  such  a  right  by 
virtue  of  the  filing  of  the  petition  of  the  insolvent  debtor, 
then  they  have  no  right  to  interrupt,  delay,  or  stay  the  re- 
spondent's attachment  suit. 

The  learned  counsel  of  the  appellant  says  in  his  brief 
that  by  the  statute  (sec.  4298,  R.  S.)  the  assignment  in  the 
insolvent  proceedings  of  the  debtor's  property  "  vests  in 
the  assignee  all  the  property  of  such  insolvent  at  the  time 
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of  preaerUmg  his  petition^  If  that  is  so,  it  is  certainly  a 
very  strong  argument  that  frhe  insolvency  proceedings  hp,ve 
lawful  priority  over  the  attachment  in  respect  to  the  prop- 
erty of  the  debtor.  Bat  it  seems  not  to  be  so.  That  sec- 
tion provides  that  '^  the  assignment  shall  vest  in  the  assignee 
all  the  interest  of  such  insolvent,  at  the  time  of  executing  the 
aame^  in  any  estate  or  property,"  etc.  This  is  the  hinge 
on  which  the  case  of  Mowry  v.  White,  21  Wis,  417,  turned. 
Chief  Justice  Dixon  said  in  his  opinion,  after  citing  this 
statute  (which  was  the  same  as  the  present) :  "  Until  the 
assignment  is  made,  the  debtor  remains  in  full  possession 
and  enjoyment  of  his  estate,  and  may  dispose  of  the  same 
at  pleasure,"  etc.  I  regard  that  case  as  having  settled  the 
law,  until  the  statute  is  changed  in  this  particular,  that  the 
attaching  creditor  has  a  prior  right  over  insolvency  pro- 
ceedings to  the  debtor's  property  until  the  assignment  is 
actually  made.  It  is  the  interest  the  debtor  then  has  in 
property  only  that  is  assigned.  As  said  further  in  that 
case,  "  the  terms  of  the  statute  are  very  clear." 

I  shall  not  follow  the  learned  counsel  on  either  side  in 
considering  cases  decided  elsewhere,  when  the  case  is  so 
dearly  governed  by  a  former  decision  of  this  court.  That 
case  has  become  a  settled  rule  of  property  in  all  such  cases. 
We  are  satisfied  that  the  case  was  decided  correctly,  and 
we  shall  follow  it  in  this  case. 

By  the  Court. — The  order  of  the  circuit  court  is  aflSrmed. 
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St.  Subb,  Appellant,  vs.  Lindsfelt,  Bespondent. 

MayJ^'-May  SJ^  189g. 

Divorce  obtained  in  foreign  country:  Jurisdiction:  Conflict  of  lam: 

Presumptions, 

L  The  coarts  of  a  foreign  country  have  no  jurisdiction  to  dissolve  the 
marriage  relation  between  residents  of  this  stata 

2.  Courts  of  this  state  will  not  presume  the  existence  in  a  fcureign 
country  of  any  statute,  law,  or  custom  authorizing  a  divorce  upon 
the  conviction  and  sentence  of  the  husband  for  an  offense,  where 
such  conviction  and  sentence  were  without  notice  or  hearing  and 
after  the  husband  had  left  such  foreign  country  aiid  become  a  resi- 
dent of  the  United  States. 

8L  Husband  and  wife  came  to  this  country  from  Sweden  in  1842.  Tliey 
lived  together  here  until  1852,  when  the  wife  returned  to  Sweden. 
In  1858  she  filed  there  a  petition  for  divorce,  but  in  1858  returned 
to  this  country,  and  again  lived  with  her  husband  until  he  went  to 
the  war  in  1863.  In  1864  an  ecclesiastical  court  in  Sweden  en- 
tered a  decree  of  divorce  upon  the  petition  filed  in  1853,  upon  the 
ground  that  the  husband  had  absconded  from  the  kingdom  and 
had,  in  1844  —  two  years  after  he  had  become  a  resident  of  the 
United  States, —  been  sentenced  as  a  cheater  by  a  Swedish  court 
No  statute,  law,  or  custom  authorizing  a  divorce  for  such  cause  is 
shown,  nor  does  it  appear  that  any  notice  of  the  divorce  suit  was 
given  in  any  way  to  the  husband,  or  that  anything  was  done  which, 
according  to  our  laws,  would  give  the  Swedish  court  jurisdiction 
of  his  person.    Held,  that  the  divorce  was  a  nullity. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 
.  Adolph  St.  Sure  Lindsfelt  was  married  to  Elise  Concor- 
dia Von  Krassow,  May  27,  1835,  at  Rostoop,  Sweden.  As 
the  fruit  of  such  marriage  they  had  eight  children  —  four 
boys  and  four  girls.  One  of  them,  the  witness  George,  was 
born  in  Sweden  in  1839.  Adolph  and  wife  came  to  America 
and  settled  at  Syracuse,  N.  Y.,  in  1842.  The  plaintiflF, 
William  0.  St,  Sure^  ^vas  born  at  that  place.  Adolph  and 
his  wife,  Elise,  and  their  children,  came  to  Wisconsin, —  first 
to  Kenosha,  then  to  Milwaukee,  and  afterwards  to  Sheboy- 
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gan.  About  1852,  Elise,  with  their  four  daughters,  returned 
to  her  friends  in  Sweden.  March  1,  1853,  Elise  filed  a  pe- 
tition for  divorce,  on  the  ground  that  Adolph  had  ab- 
sconded and  had  been  sentenced  as  a  cheater,  December  11, 
1844.  During  the  time  she  was  in  Sweden  she  and  Adolph 
appear  to  havB  kept  up  a  friendly  correspondence,  and  he 
from  time  to  time  sent  her  money.  November,  1858,  Elise 
returned  to  Wisconsin,  and  again  lived  with  Adolph  as  man 
and  wife  until  he  went  to  the  war,  about  1863.  About  1863 
Elise  went  to  live  with  a  man  by  the  name  of  Smith,  and 
was  said  to  have  married  him.  January  19, 1864,  and  while 
Adolph  was  still  in  the  war,  he  went  through  the  form  of 
marrying  Elizabeth  Sabine,  at  €inciunati,  Ohio.  February 
3,  1864,  at  "  a  meeting  of  the  consistory  "  under  the  presi- 
dency of  the  bishop  and  commander  in  Sweden,  a  decree 
of  divorce  was  entered  upon  the  petition  so  filed  by  Elise, 
March  1,  1853,  from  the  said  Adolph,  as  a  late  gentleman 
of  the  king's  bed  chamber.  About  1868  Elizabeth  died, 
while  living  with  Adolpl^  as  his  wife  in  Sheboygan.  Au- 
gust 30,  1883,  Adolph  went  through  the  form  of  marrying 
the  defendant,  Olive  St.  Sure  ZindsfeUj  at  Portage,  Wis. 
March  18, 1886,  Elise  died. 

In  May,  1887,  Adolph  died  intestate  at  Sheboygan,  leav- 
ing an  estate  of  both  real  and  personal  property  to  be  ad- 
ministered according  to  law.  June  21,  1887,  the  plaintiff 
in  this  action  filed  a  petition  in  the  county  court  at  She- 
boygan for  administration  of  said  estate,  and  thereupon 
Frederick  Hoppe  was  appointed  administrator  thereof,  and 
qualified  as  such,  and  as  such  delivered  to  the  defendant, 
as  the  widow  of  said  Adolph,  the  personal  property  and 
household  furniture  described,  of  the  value  of  about  $200, 
and  the  defendant  carried  away  the  same.  Said  adminis- 
trator was  afterwards  requested  to  take  steps  to  recover 
back  from  the  defendant  the  portion  of  said  estate  so  de- 
livered to  her,  but  neglected  and  refused  to  take  any  steps 
to  recover  the  same  or  the  value  thereof. 
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On  March  28, 1888,  the  plaintiff,  as  heir  at  law  of  said 
Adolph,  filed  this  bill  to  compel  the  defendant  to  return 
said  property  to  the  said  administrator,  and  other  moneys 
which  it  is  alleged  she  was  owing  to  said  estate.  The  de- 
fendant answers  and  in  effect  denies  that  Elise  was  the 
wife  of  Adolph  until  her  death,  March  18,  1886,  and  claim- 
ing said  property  as  the  rightful  widow  of  the  said  Adolph. 
Upon  the  trial  of  the  cause  the  court  found  several  of  the 
facts  stated,  and  particularly  the  divorce  in  Sweden,  which 
was  held  to  be  a  valid  divorce,  and  that  the  defendant  was  the 
lawful  widow  of  said  Adolph  and  as  such  entitled  to  the 
property  mentioned,  and  ordered  judgment  thereon  accord- 
ingly. From  the  judgment  entered  thereon  the  plaintiff 
appeals. 

G.  W.  Foster^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  A,  G.  Preacott  He  contended,  inter  alia^  that  the  ap- 
pellant, having  alleged  the  continuance  of  the  marriage  re- 
lation between  his  parents  until  1883,  must  prove  that  they 
had  never  been  divorced.  Patterson  v.  GaineSy  6  How.  550, 
5W;  Wharton,  Evi.  sees.  354-6;  1  Greenl.  Evi.  sees.- 78,  81. 
If  either  of  those  parents  was  the  defendant  in  an  action, 
the  court  would  be  warranted  in  presuming  that  the  mar- 
riage relation  between  them  continued,  for  the  reason  that 
if  a  divorce  had  been  granted  they  should  have  known  it, 
and  when  and  where  it  was  granted.  But  the  respondent 
here  has  no  knowledge  of  these  facts,  and  the  court  will 
presume  in  her  protection  that  the  first  marriage  had  been 
dissolved.  WiUiams  v.  Williams^  63  Wis.  64,  66,  67; 
Blanchard  v.  Lamhertj  43  Iowa,  228,  22  Am.  Rep.  245 ; 
BovZden  v.  Mclntire^  119  Ind.  574,  12  Am.  St.  Rep.  453; 
Bishop,  M.  &  D.  sees.  1145, 1148-9. 

Cassoday,  J.  The  record  of  the  divorce  granted  by  the 
ecclesiastical  court  in  Sweden,  February  3,1864,  mentioned 
in  the  foregoing  statement,  appears  to  be  sufSciently  au- 
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thenticated  to  be  admissible  in  evidence  under  our  statute. 
R.  S.  sec.  4139.  It  is  conceded  by  both  parties  that  the 
only  question  for  determination  is  whether  that  decree  of 
divorce  is  valid  and  operated  as  a  legal  separation  of 
Adolph  and  Elise  at  the  time  it  was  rendered. 

In  this  country  it  is  prescribed  by  constitutional  compact 
that  full  faith  and  credit  mast  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
state;  and  yet  it  is  well  settled  that  the  record  of  a  judg- 
ment rendered  in  another  state  may  be  contradicted  as  to 
the  facts  necessary  to  give  the  court  jurisdiction,  and  if 
want  of  jurisdiction  appear  upon  the  face  of  the  record,  or 
is  shown  either  as  to  the  subject  matter  or  the  person  or, 
in  proceedings  m  rerrvy  as  to  the  thing,  the  record  will  be 
regarded  as  a  nullity.  Thompson  t?.  Whitman^  18  Wall. 
457;  Pennoyer  v.  Neff,  95  U.  S.  714;  Simmons  v.  Saulj  138 
U.  S.  439;  BarileU  v.  Knight,  1  Mass.  401;  S.  C.  2  Am. 
Deo.  36;  Starludkv.  Murray,  5  Wend.  148;  S.  C.  21  Am. 
Deo.  172;  Taylor  v.  Barron,  30  K  H.  78;./S  O.  64  Am.  Dec. 
281;'  Rape  v.  Eeaton.,  9  Wis.  328;  8.  C.  76  Am.  Dec.  269; 
Renier  v.  SurHut,  81  Wis.  24.  The  rule  is  certainly  as 
strong,  if  not  stronger,  when  applied  to  a  judgment  ren- 
dered in  a  court  of  a  foreign  country,  towards  which  no 
such  duty  is  enjoined,  and  especially  where  the  jurispru- 
dence of  such  foreign  country  is  in  no  sense  based  upon 
the  common  law. 

Adolph  and  Elise  were  married  in  Sweden  in  1835.  After 
remaining  there  seven  years,  they  both  came,  with  their 
children,  to  the  United  States,  and  for  a  time  resided  in 
New  York,  and  then  came  to  and  continued  to  reside  in 
this  state  during  the  remainder  of  their  respective  lives,  as 
mentioned  in  the  foregoing  statement.  The  divorce  pro- 
ceedings were  not  instituted  until  eleven  years  after  they 
had  departed  from  Sweden  and  taken  up  their  residence  in 
the  United  States.     Such  proceedings  were  pending  for 
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eleven  years  before  the  decree  of  divorce  was  entered.  It 
is  true,  Elise  had  returned  to  Sweden  a  few  months  before 
she  filed  her  petition  for  such  divorce,  March  1,  1853;  but 
she  came  back  to  Adolph  in  Wisconsin,  and  continued  to 
live  with  him  as  his  wife  for  five  years,  and  until  he  went 
to  the  war,  which  was  about  a  year  prior  to  the  rendition 
of  the  decree  of  divorce.  It  is  possible,  if  not  probable, 
that  at  the  time  she  filed  that  petition  she  intended  to  re- 
main in  Sweden  and  obtain  a  divorce.  Had  she  so  remained 
there  until  after  that  decree,  the  divorce  would  perhaps 
have  been  regarded  as  valid  by  the  laws  of  Sweden.  Un- 
doubtedly every  country  has  the  power  to  absolutely  fix, 
regulate,  and  control  the  marriage  status  of  each  and  all  of 
its  own  citizens;  but  no  country  or  state  has  any  power  to 
fix,  regulate,  or  control  such  status  as  to  the  citizens  of  any 
other  country  or  state.  Cooh  v.  Cooh^  66  Wis.  208 ;  Roth  v. 
Roth,  104  111.  35;  S,  C.  44  Am.  Eep.  81.  It  logically  fol- 
lows that  the  Sweden  court  hAd  no  jurisdiction  or  power 
to  dissolve  the  marriage  relation  between  Adolph  and  Elise, 
twenty-two  years  after  they  had  both  abandoned  that- 
country  and  taken  up  their  residence  in  this,  and  six  years 
after  Elise  had  abandoned  her  temporary  visit  or  residence 
there  and  returned  to  Adolph  as  his  wife.  In  speaking  of 
the  residence  in  this  state  essential  to  give  the  court  juris- 
diction, Ryan,  C.  J.,  aptly  said :  "  No  mere  pretense  of  resi- 
dence, no  passing  visit,  no  temporary  presence,  no  assump- 
tion of  residence  here  pro  hoc  vice  only,  nothing  short  of 
actual  abode  here,  with  intention  of  permanent  residence, 
will  fill  the  letter  or  the  spirit  of  the  statute."  Dutcher  v. 
Butcher,  39  Wis.  658;  Cooh  v.  Cook,  56  Wis.  206.  "  The 
legislature  was  legislating  for  the  citizens  of  this  state,  not 
for  others."  Ihid,  These  propositions  are  still  more  sig- 
nificant when  applied  to  any  statute,  law,  or  custom  of  any 
foreign  country  like  Sweden. 
Again,  the  only  ground  for  the  divorce  stated  in  the  rec- 
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ord  is  that  Adolph  had  absconded  from  the  kingdom,  and 
Jiad  been,  December  11,  1844,  by  a  judgment  of  a  district 
court,  "  sentenced  as  a  cheater^  ...  to  stand  at  the  pil- 
lory, at  a  public  place,  for  his  shame,  during  two  hours,  and 
then  to  suffer  penal  servitude  for  five  years  in  any  of  the 
fortresses  of  the  realm."  This  presupposes  such  conviction 
and  sentence  without  notice  or  hearing  two  years  after 
Adolph  and  his  wife  and  family  had  left  Sweden  and  be- 
come permanent  residents  of  the  United  States.  No  stat- 
ute, law,  or  custom  has  been  alleged  or  proved  authorizing 
a  divorce  on  such  a  conviction  and  sentence  procured  in 
such  a  way ;  and  the  courts  of  this  state  are  not  authorized 
to  presume  the  existence  of  any  so  repugnant  to  our  own 
laws.  Walsh  v.  Dart,  12  Wis.  635 ;  Eellam  v.  Toms,  38 
Wis.  592;  Osbom  v.  BlacJcburn,  78  Wis.  209;  1  Greenl.  Ev. 
§§  5,  43,  486,  and  notes.  Presumptions  as  to  foreign  laws 
are  generally  confined  to  those  states  and  countries  in  which 
the  common  law  is  the  law  of  the  land,  as  in  the  several  states 
of  this  country  and  Great  Britain ;  and  even  then  they  do 
not  extend  to  such  statutory  enactments  as  are  penal  in 
their  nature.  Hull  v.  Atig^istine,  23  Wis.  383 ;  Murphy  v. 
CoUins,  121  Mass.  6;  Ctciler  v.  Wright,  22  K  Y.  472;  Leon- 
ard V.  Columbia  S.  N.  Co.  84  N.  Y.  48 ;  Smith  v.  Whitaher, 
23  III.  367;  Gunn  v.  Howell,  27  Ala.  663;  S.  C.  62  Am.  Dec. 
785;  1  Greenl.  Ev.  §  43,  and  note. 

Besides,  in  the  record  of  the  divorce  in  question  it  does 
not  appear  that  any  notice  was  ever  served  or  attempted 
to  be  served  on  Adolph  by  publication  or  otherwise,  not- 
withstanding he  had  been  outside  of  the  jurisdiction  of  the 
realm  for  many  years;  nor  is  there  anything  in  that  record 
showing  or  tending  to  show  any  appearance  by  him  or  in 
his  behalf  therein ;  nor  are  there  any  facts  recited  or  men- 
tioned therein  which,  according  to  our  laws,  could  give 
jurisdiction. 

For  the  reasons  stated,  we  must  hold  that  the  divorce 
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was  a  nullity.  This  being  so,  it  is  manifest  that  Elise  con- 
tinued to  be  the  wife  of  Adolph  until  her  death,  March  18, 
1886.  It  necessarily  follows  that  the  marriage  of  the  de- 
fendant, Olive^  to  Adolph,  August  30, 1883,  was  an  absolute 
nullity,  and  gave  her  no  rights  whatever  as  his.  widow. 
WUUams  v.  WiUiams,  63  Wis.  58,  and  cases  there  cited. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 


The  Toww  of  Rhine,  Respondent,  vs.  The  City  of  She- 
boygan, Appellant. 

May  4  — May  f^  189!^. 

Poor  laws:  Who  are  *' poor  persons,^ 

Where  a  married  man  has  property  of  considerable  value  over  and 
above  incumbrances,  and  which  is  not  indispensable  for  daily  use 
but  can  bo  made  available,  by  sale  or  by  way  of  security,  for  the 
support  of  himself  and  wife,  they  are  not  poor  persoiis  for  whose 
support  the  town  in  which  they  have  a  legal  settlement  is  liable, 
within  the  meaning  of  sec.  1518,  R  S. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

The  opinion  states  the  facts.  The  defendant  appeals 
from  a  judgment  in  favor  of  the  plaintiff. 

Carl  Runge^  for  the  appellant,  cited,  besides  cases  cited 
in  the  opinion,  Holland  v.  Belgium^  66  Wis.  557,  560. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Seaman  &  Williams.  They  cited  Mappes  v.  Iowa  Co. 
47  Wis.  dl;Saukville  v.  Grafton,  68  id.  192;  McCaffrey  v. 
Shields,  54  id.  645;  2  Abbott,  Law  Diet.  257,  Paupeb;  Wal- 
bridge  v.  Walhridge,  46  Vt.  617;  PopUn  v.  Hawke,  8  N.  H. 
305;  Wallingfordv.  Souihington,  16  Conn.  431;  Jasper  Co. 
V.  Osiorny  59  Iowa,  208 ;  Norridgewock  v.  Solon,  49  Me.  385 ; 
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Fiske  V.  Lincoln^  19  Pick.  473;  Ooodale  v.  Lawrence^  88 
N.  T.  613;  ISr&u)  EaHfordv.  C<mam^  52  Conn.  158. 

PiNNEY,  J.  This  action  is  brought  by  the  town  of  Rhine 
against  the  city  of  Sheboygcm  to  recover  for  relief  furnished  . 
by  the  town  to  John  Knoll  and  wife,  as  poor  persons,  while 
living  in  that  town,  but  having  a  legal  settlement  in  the 
city  of  Sheboyga/n;  the  town  system  of  supporting  the  poor 
being  in  force  in  Sheboygan  county. 

The  action  is  founded  on  R.  S.  sec.  1513,  that,  "  if  any 
poor  person  shall  become  a  charge  to  any  town,  having  no 
settlement  therein,  the  town  in  which  he  may  have  a  legal 
settlement  shall  be  liable  for  his  support." 

The  circuit  court  found  that  at  the  time  the  relief  was  ex- 
tended Knoll  and  wife  had  a  legal  settlement  in  the  city  of 
Sheboygan;  that  they  removed  to  the  town  of  Rhine  in 
October,  1889,  and  when  the  relief  was  furnished,  July  1, ' 
1890,  they  were  poor  persons  without  means  for  their  sup- 
port, and  physically  disqualified  for  labor,  and  in  need  of 
aid  to  obtain  food  for  their  sustenance,  and  that  the  city 
defendant  was  liable  for  their  support.  Judgment  was 
given  against  the  defendant  accordingly  for  the  amount 
claimed. 

The  uncontradicted  evidence  shows  that  Knoll  owned 
the  premises  on  which  he  lived,  consisting  of  three  acres  of 
ground,  a  house  thereon,  and  dance  hall  connected  with  it, 
which  he  valued  at  $1,200,  and  for  which  he  has  been 
offered  $1,100,  which  he  refused ;  subject  to  an  incumbrance 
of  about  $450.  It  was  shown  that  he  had  kept  a  saloon  or 
place  of  entertainment  there ;  that  when  he  applied  for  aid 
he  told  the  supervisors  of  the  plaintiff  town  that  he  was 
without  means  and  that  if  he  could  not  get  a  saloon  license 
he  would  be  unable  to  support  himself;  that  he  was  other- 
wise without  means  of  support ;  that  he  had  no  means  to 
pay  for  a  license,  and  wanted  to  pay  for  it  by  monthly  in- 
VOL.82— 28 


Digitized  by 


Google 


854  SUPKEMfi  COURT  OF  WISCONSIN.  [82 

The  Town  of  Rhine  vs.  The  City  of  Sheboygan. 

stalraents.  At  this  time  he  and  his  wife  needed  food  and 
clothing.  They  were  each  about  sixty-five  years  of  age, 
and  had  seven  children  living  in  Sheboygan^  but  they  were 
without  means. 

it  is  too  plain  for  argument  that  Knoll  and  wife  were 
not  poor  persons,  within  the  meaning  of  the  statute  under 
which  the  action  is  brought,  and  the  finding  of  the  court 
to  the  effect  that  they  were  such  is  clearly  erroneous.  In 
order  to  entitle  a  person  to  relief  from  a  town,  and  to  en- 
able the  latter  to  recover  the  amount  expended  against  the 
town  or  city  where  such  person  has  a  legal  settlement,  he 
must  be  so  completely  destitute  of  resources,  property,  or 
means  of  security  as  to  be  unable  to  obtain  the  absolute 
means  of  subsistence.  While  such  person  is  possessed  of 
property  not  absolutely  indispensable  for  daily  use,  he 
must  apply  it  to  his  support  by  sale  or  by  way  of  security. 
•It  is  not  the  poor  man,  as  contradistinguished  from  the 
man  of  ample  means  or  the  rich,  that  is  an  object  of  char- 
ity; it  is  the  jpauper^  and  not  the  poor  man  in  the  ordinary 
sense  of  the  term,  the  man  not  only  in  want,  but  who  has 
no  means  or  resources  for  relieving  it,  who  is  entitled  to 
the  statutory  aid  provided  in  obedience  to  the  dictates  of 
the  humane  policy  of  the  statute  relating  to  the  poor.  The 
word  poor  in  the  statute  has  a  restricted  and  technical 
meaning,  and  it  is  practically  synonymous  with  destitute, 
denoting  extreme  want  and  helplessness.  Anderson,  Law 
Diet.  "  Pooe;  "  State  ex  rel.  Griffith  v.  Osawkeey  14  Kan.  421, 
422. 

As  Knoll  had  property  to  the  value  of  $600  or  $700  over 
any  incumbrance,  he  was  bound  to  support  himself  and 
wife  out  of  it.  The  town  of  Rhine^  by  supplying  their  ne- 
cessities under  the  circumstances  disclosed  by  the  evidence, 
could  not  acquire  a  claim  for  reimbursement  against  the 
city  of  Skeloygariy  where  they  had  a  legal  settlement.  Un- 
til Knoll  and  wife  had  exhausted  their  resources  they  could 
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not  be  considered  as  poor  persons,  within  the  meaning  of 
the  statute  for  the  relief  of  the  poor.  Stewart  v.  SJiermany 
4  Conn.  553,  5  Conn.  244;  WaUingford  v.  Southington^  16 
Conn.  435 ;  Peters  v.  Litchfieldy  34  Conn.  264.  Doubtless 
cases  of  distress  may  exist  urgently  requiring  aid  before  the 
parties  can  resort  to  or  utilize  their  limited  resources,  not 
in  and  of  themselves  affording  credit  for  immediate  relief 
and  pressing  want.  The  spirit  of  the  law,  in  such  excep- 
tional cases,  might  perhaps  justify  the  extension  of  aid 
under  the  statute,  but  the  evidence  wholly  fails  to  show 
any  such  case.  Under  the  construction  sanctioned  by  the 
recovery  in  this  case,  the  statute  for  the  relief  of  the  poor 
would  become  subject  to  numerous  gross  and  manifest 
abuses  in  favor  of  the  undeserving. 

For  the  error  in  finding  that  Knoll  and  wife  were  poor 
persons,  within  the  meaning  of  the  statute,  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  in  favor  of  the 
defendant.  t 

By  the  Court. —  Judgment  is  ordered  accordingly. 


Mayhew,  Bespondent,  vs.  Mathsb  and  another,  Appellants. 

May  6— May  f^  189i. 

(i,  f)  Sale  of  chattels:  Fraud:  Rescissunu    {S)  Court  and  jury:  Finding 
of  undisputed  facts.    (4)  Judgment  in  replevin. 

1.  The  defendant  M.  purchased  cheese  from  plaintiff,  who  understood 

that  he  was  selling  it  to  a  firm  for  which  M.  had  made  previous 
purchases  as  agent ;  and  M.,  knowing  that  plaintiff  sold  the  cheese 
with  that  understanding,  did  not  undeceive  him.  Held,  that  no  title 
to  the  cheese  passed  to  M.,  and  he  could  transfer  no  title  to  another. 

2.  Plaintiff  cashed  a  check  sent  him  by  M.  for  the  amount  which  the 

latter  claimed  to  be  due  on  the  cheese,  but  afterwards,  on  learning 


Digitized  by 


Google 


866  SUPREME  COURT  OF  WISCONSIN".  [82 

Mayhew  v&  Mather  and  another.  . 

that  M.  had  sold  the  cheese  as  his  own,  tendered  back  the  money 
and  brought  replevin  against  M.  and  his  vendea  Held,  that  by 
cashing  the  check,  without  knowledge  of  the  fact  that  M.  claimed 
to  have  bought  the  cheese  on  his  own  account^  plaintiff  did  not 
elect  to  ratify  the  sale,  bat  might  afterwards  disaffirm  or  rescind  it 
as  he  did. 

&  In  connection  with  a  special  verdict  upon  disputed  questions  in  an 
action  at  law,  the  trial  court  may  properly  make  a  formal  finding 
of  the  undisputed  facts. 

4  Under  sea  2888^  R.  S.,  the  plaintiff  in  replevin  cannot  waive  recov- 
ery of  the  property  and  take  merely  a  money  judgment^  except 
when  the  property  has  been  delivered  to  the  defendant  under  sec. 
87da 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

Replevin  to  recover  3,979  pounds  of  cheese.  Plaintiff 
was  a  cheese  manufacturer  at  Greenbush,  Sheboygan 
county,  and  claimed  that  the  defendant  Mather,  pretending 
to  be  the  agent  of  William  E.  Smith  &  Co.,  a  solvent  firm 
of  New  York,  agreed  to  purchase  the  cheese  in  suit  of 
plaintiff,  and  that  the  plaintiff,  relying  on  such  representa- 
tions as  to  MatJier^a  agency,  and  knowing  the  firm  of  Will- 
iam E.  Smith  &  Co.  to  be  solvent,  delivered  the  said  cheese 
to  Mather  at  Sheboygan ;  that  Mather,  after  delivery  of  the 
cheese,  denied  his  purchase  as  agent,  and  did  not  deliver  the 
same  to  William  E.  Smith  &  Co.,  but  that  Matlier  and  the 
other  defendant,  Baltz,  unjustly  detain  the  cheese.  The  de- 
fendants admit  the  delivery  of  the  cheese  by  plaintiff  to  de- 
fendant Mather,  November  1,  1889,  and  admit  that  it  was 
never  delivered  to  William  E.  Smith  &  Co.,  but  deny  all 
the  other  allegations  of  the  coniplaint. 

Upon  the  trial  it  appeared  that  the  defendant  Mather 
claimed  to  have  bought  from  plaintiff  the  cheese  in  ques- 
tion on  his  own  account,  and  with  no  representation  of 
agency  for  any  person.  This  was  the  main  ground  of  de- 
fense, but  other  contentions  were  also  made,  which  appear 
in  the  opinion.  At  the  close  of  the  evidence,  after  a  motion 
for  nonsuit  was  made  and  overruled,  the  defendants  re- 


Digiti 


zed  by  Google 


Wia]  JANUARY  TERM,  1892.  857 

Hayhew  te  Mather  and  another. 

qaested  a  special  verdict.  The  following  proceedings  took 
place : 

"  Plaintiff  waived  the  recovery  of  the  property,  and  asked 
to  recover  the  value  of  the  cheese  set  forth  in  the  com- 
plaint, less  the  amount  of  the  check  paid  on  it,  with  inter- 
est from  the  date  of  the  commencement  of  the  action. 
That  will  avoid  the  need  of  adopting  the  form  of  verdict  in 
replevin.  DefencUmfa  cotmsel:  '  The  court  does  not  need 
to  submit  that  general  verdict,  because  the  taking  of  this 
cheese  and  the  detention  of  it  are  all  in  the  case  by  undis- 
puted evidence.  There  is  not  anything  except  the  simple 
question  of  title  that  is  to  be  determined.  If  there  are  any 
facts  to  be  determined,  these  are  the  ones  to  be  submitted 
to  the  jury.' 

"  The  defendants  requested  the  court  to  submit  questions 
to  the  jury  as  follows:  *(1)  When  did  the  plaintiff.  May- 
hewj  first  know  that  the  defendant  Matherhsbi  sold  and  de- 
livered the  cheese  to  the  defendant  BdUzf  (2)  What  was 
the  value  of  the  cheese  per  pound?  (3)  Did  Mather  suppose 
and  believe  that  the  plaintiff,  Mayhew^  knew  that  he  was 
buying  the  cheese  in  question  not  as  agent  but  as  pur- 
chaser?' 

"  The  court  directed  the  jury  to  answer  the  following 
questions,  which,  with  the  answers  written  thereunder, 
constitute  the  special  verdict  returned  by  the  jury,  as 
herein  stated:  *(1)  Was  it  the  understanding  of  the  plaint- 
iff at  the  time  of  the  shipment  of  the  cheese  in  question 
that  W.  E.  Smith  &  Co.  were  purchasers  thereof?  Answer. 
Yes.  (2)  Did  the  defendant  Mather  suppose  and  believe 
that  the  plaintiff,  Mayhew^  knew  that  he  was  buying  the 
cheese  in  question  not  as  agent  but  as  purchaser?    A.  No. 

(3)  When  did  the  plaintiff,  Mayhew,  first  know  that  the  de;- 
fendant  Mather  had  sold  and  delivered  the  cheese  to  the 
defendant  Baltzf  A.  About  the  time  the  suit  commenced. 

(4)  What  was  the  value  of  the  cheese  in  question,  per 
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pound,  at  the  time  of  the  delivery  on  the  1st  day  of  No- 
vember, 1889?  A.  Nine  cents.'  " 

Defendants  moved  for  judgment,  or,  if  that  motion  was 
not  granted,  for  an  order  setting  aside  the  verdict  and  for 
a  new  trial,  both  of  which  motions  were  overruled,  and  the 
court  made  further  findings  of  fact  in  the  case  as  follows : 
"  (1)  That  the  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  property  mentioned  in  the  complaint  at 
all  the  times  therein  mentioned,  to  wit,  3,979  pounds  of 
cheese.  (2)  That  the  same  was  converted  by  the  defend- 
ant Ghanning  O.  Mather  on  or  about  November  1, 1889, 
and  was  by  said  Mather  unlawfully  sold  and  delivered  to 
the  defendant  Peter  Baltz  on  or  about  December  1, 1889. 
(3)  That  the  value  thereof,  at  nine  cents  per  pound,  as 
found  by  the  jury,  was  of  the  date  of  conversion  by  the 
said  defendant  Mather.  (4)  That  the  value  thereof,  at  the 
time  of  the  delivery  to  the  said  defendant  Baltz^  as  shown 
by  his  testimony,  was  seven  and  one-half  cents  per  pound, 
making  the  total  value  of  the  cheese  at  such  time  $298.43. 
(5)  That  the  sum  of  $143.13,  admitted  by  the  pleadings  to 
have  been  paid  to  the  plaintiff  and  received  by  him,  should 
be,  under  the  plaintiff's  tender,  deducted  from  said  value, 
to  wit,  making  the  balance  of  plaintiff's  damages  against 
both  defendants  the  sum  of  $155.30  and  interest  thereon 
from  commencement  of  action,  December  21, 1889." 

And  the  plaintiff  thereupon  elected  to  remit  from  the 
said  special  verdict  one  and  one-half  cents  per  pound  to 
make  the  value  of  the  cheese  seven  and  one-half  cents  per 
pound. 

And  as  conclusions  of  law  the  court  found :  "  (1)  That 
the  plaintiff  is  entitled  to  and  have  judgment  against  the 
defendants,  and  each  of  them,  for  the  said  sum  of  $155.30 
and  interest  as  aforesaid,  and  for  his  costs  and  disburse- 
ments of  this  action."  Judgment  was  rendered  in  accord- 
ance with  the  findings,  and  defendants  appeal. 
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For  the  appellants  there  was  a  brief  by  Nash  <b  Nash^ 
and  oral  argament  by  Z.  J.  Na%L 

For  the  respondent  there  was  a  brief  by  Seaman  <&  WiU- 
iamSf  and  oral  argament  by  W.  H.  Seamam,. 

WiNSLOw,  J.  It  appears  that  the  dealings  between  the 
plaintiff  and  the  defendant  Mather  began  in  May,  1889, 
when  the  plaintifF  claims  that  an  arrangement  was  made 
between  them  by  which  he  (plaintiff)  was  to  make  and  de- 
liver to  defendant  cheese  for  the  season  to  fill  orders  from 
William  E.  Smith  &  Co.  of  New  York.  The  cheese  was  to 
be  stenciled  with  the  name  of  William  E.  Smith  &  Co.,  and 
delivered  to  defendant  at  Sheboygan,  at  the  market  price. 
The  defendant  claims  that  the  arrangement  in  May  was 
only  for  some  white  cheese  to  fill  only  one  order  from 
William  E.  Smith  &  Co.,  and  extended  no  further.  What- 
ever the  arrangement  in  fact  was,  the  evidence  showed 
that  plaintiff  shipped  cheese  to  defendant  every  week  or 
two  all  summer,  all  of  which  was  stenciled  "  Wm.  E.  Smith 
&  Co.,"  except  some  exceptional  lots,  which  Mather  or- 
dered to  be  stenciled  "  M.B.  26. "  The  lot  which  is  in  suit 
.  consisted  of  sixty  boxes,  and  was  shipped  November  1, 
1889,  and  was  marked  "  Wm.  E.  Smith  &  Co.,"  and  plaint- 
iff testified  that  he  supposed  he  was  selling  it  in  fact  to  Will- 
iam E.  Smith  &  Co.,  through  Mather  as  agent.  The  quality 
of  this  last  lot  was  not  satisfactory  to  Mather^  and  cor- 
respondence ensued ;  and  on  the  25th  of  November  Mather 
sent  to  plaintiff  a  check  for  $143.13,  with  a  letter  stating 
that  he  could  get  no  more  out  of  the  cheese,  and  a  state- 
ment of  account  showing  that  he  had  deducted  some  claims 
for  poor  cheese  and  short  weights  on  previous  shipments, 
and  that  the  amount  of  the  check  was  the  balance  which 
he  claimed  to  be  due.  There  was  also  inclosed  with  this 
letter  and  check  a  statement  and  letter  dated  November  18, 
1889,  from  the  defendant  BaltZy  also  a  cheese  jobber  at 
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Sheboygan,  which  showed  that  he  was  at  that  time  negoti- 
ating for  the  purchase  of  this  lot  of  cheese.  Plaintiflf 
cashed  the  check  on  the  same  or  the  next  day,  but  ten- 
dered back  the  money  just  prior  to  the  commenoemept  of 
this  action. 

This  brief  statement  brings  us  to  the  contention  made 
by  appellants  to  the  effect  that  plaintiff,  by  cashing  the 
check  after  knowledge  of  the  sale  to  Baltz^  elected  to  ratify 
the  sale  to  Mather^  and  cannot  now  disaflBlrm  it.  The  law 
undoubtedly  is  that  where  a  person  who  is  entitled  to  re- 
scind a  contract  for  fraud,  with  knowledge  of  all  the  facts 
elects  by  a  decisive  act  to  ratify  it,  he  will  be  bound  by  his 
election.  The  cashing  of  the  check  would  doubtless  be  a 
decisive  act  if  done  with  full  knowledge  of  the  facts,  and 
the  question  is,  Was  it  done  with  such  knowledge?  The 
jury  found  that  Mayhew  first  knew  that  Maiher  had  sold 
the  cheese  to  Baltz  about  the  time  the  suit  was  commenced, 
which  was  December  21, 1889.  Unless  this  finding  is  against 
the  evidence,  it  must  settle  the  question.  Appellants  claim 
that  it  is  against  all  of  the  evidence,  and  this  claim  must  be 
examined.  The  letter  of  November  25th,  with  accompany- 
ing papers  and  statements,  are  relied  on  by  appellants  as . 
demonstrating  Mayhevo's  knowledge  of  the  sale  to  Baltz 
when  he  received  the  check.  Examination  of  these  papers 
shows  that  they  nowhere  state  that  the  cheese  had  been 
sold  to  Baltz.  The  most  that  they  show  positively  is  that 
on  the  18th  of  November  Baltz  was  negotiating  for  the 
purchase.  An  inference  might  be  drawn  that  the  sale  had 
been  made,  but  it  would  be  an  inference  merely.  It  is  true 
that  Mayhew  stated  in  his  evidence  that  he  first  found  out 
that  Baltz  had  bought  the  cheese  when  Mather  sent  the  bill, 
but  he  also  states  positively  that  he  went  to  Baltz^a  ware- 
house after  receiving  the  check,  and  saw  Mr,  BaltZj  and 
told  him  the  cheese  had  not  been  settled  for,  and  Baltz 
said  he  had  made  Mather  an  offer  for  the  cheese,  but  didn't 


Digitized  by 


Google 


Wis.]  JAITUAKY  TERM,  1892.  361 

Mayhew  v&  Mather  and  another. 

know  whether  he  would  take  it  up  or  not.  In  this  state 
of  the  evidence  it  was  certainly  a  question  proper  to  be 
submitted  to  the  jury  as  to  when  he  obtained  knowledge  of 
the  sale  to  Baltz,  They  have  answered  the  question.  There 
was  evidence  to  base  their  answer  upon,  and  the  answer 
must  be  considered  as  settling  the  fact.  Furthermore  it  is 
apparent  that  mere  knowledge  of  the  sale  to  Baltz  is  not 
necessarily  knowledge  that  Mather  was  not  apting  as 
agent  for  Smith  &  Co.  It  might  easily  be  that  Smith  & 
Co.  had,  for  reasons  of  their  own,  ordered  the  sale  to  Baltz, 
Mather's  agency  and  the  sale  to  Baltz  are  not  necessarily 
inconsistent. 

The  appellants  strenuously  contend  that  all  the  material 
issues  in  the  case  have  not  been  disposed  of.  This  conten- 
tion necessitates  an  examination  of  the  evidence  and  plead- 
ings to  ascertain  what  facts  are  established  without  dispute. 
Such  an  examination  discloses  that  such  facts  are :  (1)  That 
the  cheese  in  question  was  originally  the  property  of  the 
plaintiff;  (2)  that  Mather  purchased  it  in  some  capacity, 
November  1, 1889;  (3)  that  Maiher^s  first  purchase  during 
the  season,  and  the  following  purchases  for  about  two 
months,  were  made  avowedly  to  fill  orders  from  William 
E.  Smith  &  Co. ;  (4)  that  with  the  exception  of  some  lots 
ordered  specially,  the  cheese  continued  to  be  stenciled 
"William  E.  Smith  &  Co."  through  the  whole  season,  and 
that  plaintiff  received  no  direct  notice  of  any  change  in 
the  relationship  of  Mather  and  William  E.  Smith  &  Co. ; 
(6)  that  Mather  did  not  in  fact  purchase  the  lot  in  question 
as  agent  for  Smith  &  Co.,  but  upon  his  individual  account ; 
(6)  that  he  sold  the  cheese  to  Baltz  some  time  in  Novem- 
ber;  (7)  that  Malher  sent  the  plaintiff  the  check  for  $143.13 
November  25, 1889,  and  that  plaintiff  immediately  cashed 
it ;  (8)  that  plaintiff  tendered  back  the  money  received  on 
the  check  just  prior  to  the  commencement  of  the  action^ 
and  demanded  back  the  cheese ;   (9)  that  the  cheese  was 
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worth  at  least  seven  and  one-half  cents  per  pound  when 
sold  by  Mather  to  BaLiz.  In  addition  to  these  facts  the 
following  facts  are  settled  by  the  verdict:  (1)  That  the 
piaintiflf  understood  when  he  sold  the  cheese  that  he  was 
selling  it  to  William  E.  Smith  &  Co.  (2)  That  Mather 
knew  that  piaintiflf  sold  the  cheese  with, this  understanding. 
This,  we  think,  is  the  necessary  eflfect  of  the  second  finding 
of  the  Jiary,  in  view  of  the  other  facts.  (3)  That  piaintiflf 
did  not  know  of  the  sale  to  BaUz  until  about  the  time  he 
commenced  suit. 

Putting  these  two  classes  of  facts  together,  it  is  evident 
that  the  piaintiflf  was  in  a  position,  as  against  Mather  at 
least,  to  replevin  the  cheese.  He  understood  from  his 
dealings  with  Mather  that  he  was  selling  it  in  fact  to  Will- 
iam E.  Smith  &  Co.,  and  was  evidently  justified  in  such 
belief.  Mather  knew  he  sold  it  with  that  understanding, 
and  did  not  undeceive  him,  but  took  the  cheese.  *  This 
amounts  substantially  to  A  purchase  by  Mather  under  a 
false  representation  that  Smith  &  Co.  were  the  purchasers, 
and  that  he  {Mather)  was  simply  acting  as  their  agent. 
Such  a  sale  transfers  no  title.  1  Benj.  Sales  (ith  Am.  ed. 
by  Corbin),  sec.  640,  note  16,  and  cases  cited.  Nor  does 
Baltz  stand  in  any  better  position,  because  Mather  had  no 
title  to  transfer  to  him.  See  Moody  v.  Blalce^  117  Mass.  23, 
where  the  principle  is  well  stated.  It  was  unnecessary, 
therefore,  to  determine  whether  Baltz  purchased  in  good 
faith  or  without  notice.  Nor  was  it  necessary  to  submit 
to  the  jury  the  question  whether  Mayhew^s  rescission  was 
made  within  a  reasonable  time,  because,  the  verdict  having 
established  the  fact  that  he  did  not  learn  of  the  transfer 
to  Baltz  till  about  the  time  the  suit  was  commenced,  and 
the  undisputed  evidence  showing  that  he  oflfered  to  refund 
the  money  received  on  the  check  just  prior  to  the  service 
of  the  summons,  it  is  evident  that  the  rescission  was  imme- 
diate upon  acquiring  knowledge  of  the  facts  entitling  him 
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thereto,  and  if  immediate  it  was  certainly  within  a  reason- 
able time. 

Exception  is  taken  because  the  circuit  court  made  a 
formal  finding  of  facts  in  the  case.  So  far  as  these  facts 
cover  ground  not  covered  by  the  verdict,  they  are  based 
on  undisputed  testimony.  We  see  no  objection  to  such  a 
practice.  Such  a  finding  should,  of  course,  be  confined  to 
undisputed  facts.  When  so  confined,  taken  in  connection 
with  a  verdict  settling  the  disputed  questions,  it  would 
seem  to  afford  a  consistent  foundation  embodied  in  the  rec- 
ord upon  which  to  place  the  judgment. 

Exceptions  were  taken  to  a  number  of  rulings  of  the  trial 
court.  In  the  view  which  we  have  taken  of  the  case,  we* 
are  unable  to  see  that  any  injury  could  possibly  have  re- 
sulted to  the  defendants  from  any  of  the  rulings,  even  if  they 
were  erroneous.    We  do  not  deem  it  necessary  to  state  them. 

The  judgment  must,  however,  be  reversed,  because  it  was 
simply  a  money  judgment.  Under  the  statute  (E.  S.  sec. 
2888)  the  judgment  should  have  been  for  the  possession  of 
the  property,  or  the  value  thereof  in  case  a  delivery  cannot 
be  had.  The  plaintiff  could  not  waive  the  recovery  of  the 
property  and  take  a  money  judgment.  He  only  has  that 
option  when  he  has  actually  obtained  the  property  by  pro- 
ceedings for  immediate  delivery  under  ch.  123,  R  S.,  and 
the  defendant  has  furnished  the  proper  undertaking  and 
secured  its  return.    Ko  such  state  of  facts  exists  here. 

The  plaintiff  must  pay  into  court,  for  the  benefit  of  de- 
fendant MatJier^  the  money  received  on  the  check,  viz., 
$143.13,  and  thereupon  judgment  should  be  entered  in  the 
alternative  for  the  return  of  the  cheese  or  its  value  in  case 
a  delivery  cannot  be  had.  Should  plaintiff  decline  to  pay 
said  money  into  court  within  a  time  to  be  fixed  by  the  cir- 
cuit court,  judgment  should  be  entered  for  the  defendants. 

By  the  Court.—  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion. 
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Allen,  Executor,  Respondent,  vs.  Boomer  and  others.  Ap- 
pellants. 
Allen,  Executor,  Appellant,  vs.  Boomeb  and  others,  Re- 
spondents. 

May  6 —May  £4, 1S9S. 

WUh:  Constmction :  Bequest  of  property  belonging  to  legatee:  Elec- 
tion: Trusts  and  trustees:  Emdence, 

1.  A  testatrix  bequeathed  to  her  husband  her  entire  estate,  and  further 
bequeathed  out  of  her  and  his  property  such  sum  as.  should  be  nec- 
essaiy  for  the  support  of  certain  minors  until  they  should  attain 
majority,  "according  to  the  mutual  agreement  between  me  and 
my  husband,  as  is  expressed  in  his  wilL"  Her  will  also  provided 
that  after  her  death  **  all  the  property  that  shall  be  left  that  was 
mine  or  my  husband's  shall  be  divided  between  his  and  my  legal 
heirs,  one  half  to  his  heirs  and  one  half  to  mine."  Her  husband 
was  named  as  executor.  The  husband  executed  a  will  at  the 
same  time,  giving  all  his  property  to  the  wife,  with  further  provis- 
ions as  to  both  estates  similar  to  those  in  her  will,  and  naming  her 
as  executrix.    The  wife  died  first.    Held : 

(1)  Under  the  wife's  will  the  husband  took  only  a  life  estate  in 
her  property. 

(2)  Since  her  will  disposed  of  his  property  and  gave  him  property 
belonging  to  her,  he  was  put  to  an  election  whether  he  would  take 
under  the  wiU  or  reject  the  provision  made  for  him  therein. 

(8)  By  propounding  her  will  for  probate,  qualifying  as  executor, 
and  claiming  under  the  will  the  residue  of  her  estate  to  the  exclu- 
sion of  her  heirs  and  his  own,  the  husband  elected  to  take  under 
the  will ;  and  such  election  binds  him  by  all  its  provisions  which 
affect  him  or  his  property. 

(4)  One  half  of  the  expense  of  supporting  the  minors  named  is  to 
be  paid  from  the  principal  of  the  wife's  estate.  The  other  half 
must  be  paid  by  the  husband ;  and,  if  necessary,  the  court  will  se- 
questrate for  that  purpose  the  income  of  the  wife's  estate  which  he 
takes  under  her  will,  and  charge  any  deficiency  upon  the  residue  of 
his  estate. 

(5)  The  estate  of  the  husband  is  held  by  him  in  trust  for  his  heirs 
and  the  heirs  of  his  wife  as  specified  in  her  will  and  the  court  will 
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declare  such  trust  and  enjoin  him  from  wasting  his  property  or 
disposing  of  it  to  the  injury  of  said  heira 
Sl  It  is  prohable  that  by  the  reference  to  her  husband's  will  as  express- 
ing a  mutual  agreement  the  wife  incorporated  his  will  Into  hers, 
and  that  therefore  proof  of  the  execution  and  contents  of  his  will 
Is  not  proof  of  facts  extrinsic  to  hers. 

APPEALS  from  the  Circuit  Court  for  Fond  du  Lac 
County. 

In  1884,  Charity  S.  Allen^executed  her  last  will  and  testa- 
ment in  due  form,  the  material  portions  of  which  are  as  fol- 
lows :  "  I  bequeath  to  my  husband,  Edvoa/rd  Allen,  my  entire 
estate,  both  real  and  personal,  of  every  name  and  nature. 
.  .  .  I  further  bequeath  out  of  my  and  my  husband's 
property  such  sura  as  may  be  necessary  for  the  support  and 
education  of  Charity  Wyman  and  Maud  Wyman,  daughters 
of  Jason  Wyman,  and  Fred  L.  Allen,  until  they  shall  be 
twenty-one  years  of  age,  according  to  the  mutual  agree- 
ment between  me  and  my  husband,  as  is  expressed  in  his 
will.  I  further  will  and  bequeath  that  after  my  death  all 
the  property  that  shall  be  left  that  was  mine  or  my  hus- 
band's shall  be  divided  between  his  and  my  legal  heirs,  one 
half  to  his  heirs  and  one  half  to  mine."  Her  husband  is 
named  in  the  will  as  executor  of  her  estate. 

At  the  same  time  Edward  Allen  executed  his  will  in  sim- 
ilar terms,  in  which  he  devised  and  bequeathed  all  his  prop- 
erty to  his  wife,  charging  their  two  estates  with  the  support 
of  the  same  minors,  and  making  the  same  provision  for  the 
distribution  of  both  estates  after  the  death  of  both  to  their 
respective  heirs  as  is  contained  in  the  will  of  Mrs.  Allen 
The  will  also  appoints  Mrs.  Allen  executrix  of  his  estate. 

Mr.  and  Mrs.  Allen  had  then  been  married  about  eight 
years.  There  were  no  children  of  the  marriage,  but  each 
had  children  by  a  former  marriage.  Mrs.  Allen  died  in 
1887,  leaving  a  daughter,  Mrs.  Griffin,  and  the  two  Wyman 
girls  named  in  her  will,  who  are  daughters  of  her  deceased 
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son,  Jason  Wyman.  She  left  no  other  heirs.  Mrs.  Griffin 
died  after  her  mother,  intestate,  leaving  as  her  only  heirs 
at  law  her  daughter,  Cora  J.  Boomer^  and  her  granddaugh- 
ter Cora  J.  Moulton,  Edwa/rd  Allen  has  two  sons,  one  of 
whom  is  Fred  L.,  one  of  the  minors  named  in  Mrs.  Allen's 
wiU. 

Upon  the  death  of  Mrs.  Allen,  JSdward  Allen  presented 
her  will  to  the  proper  county  court  for  probate,  and  after 
a  contest,  which  reached  this  court  {Allen  v.  Oriffin^  69 
Wis.  629),  the  will  was  duly  admitted  to  probate.  Edward 
AUen  thereupon  qualified  as  executor  thereunder,  and  ad- 
ministered the  estate.  In  due  time  he  presented  his  final 
account  as  such  executor  to  the  county  court  for  allowance, 
and  demanded  that  the  residue  of  the  estate  be  assigned  to 
him  absolutely  under  the  wilL  The  account  was  allowed 
and  settled,  and  for  the  purposes  of  the  distribution  of  the 
estate  to  those  entitled  thereto  the  court  construed  the  will 
as  follows :  "  That  Edward  Allen,  the  surviving  husband  of 
said  testatrix,  has  the  use  during  his  life  of  her  estate,  real 
and  personal,  except  such  portion  of  said  property  or  es- 
tate—  that  is,  the  principal  thereof — as  shall  be  necessary 
for  the  support  and  education  of  Charity  and  Maud  Wyman 
until  they  are  twenty-one  years  of  age,  or  until  the  death 
of  the  said  Edward  Allen  shall  be  used  for  that  purpose. 
Upon  the  death  of  said  Edward  Allen  what  remains  of  said 
estate  is  to  be  divided  between  the  heirs  of  said  testatrix.^' 

The  executor  appealed  to  the  circuit  court  from  that  por- 
tion of  the  order  and  judgment  of  the  county  court  con- 
struing the  will.  On  the  hearing  the  circuit  court  admitted 
the  testimony  of  the  person  who  drew  the  wills  as  to  the 
instructions  he  received  from  Mr.  and  Mrs.  Allen  in  that 
behalf,  and  also  admitted  the  will  of  Edward  AUen  in  evi- 
dence, all  against  the  objections  of  the  executor.  The  cir- 
cuit court  held  "  that  by  her  said  will  the  said  Charity  S. 
Allen  gave  to  the  said  Edward  Allen,  her  husband,  a  life 
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estate  in  all  her  property  and  estate,  charged  with  and  sub- 
ject to  a  trust  for  the  support  and  education  of  her  two 
granddaughters,  Charity  Wyman  and  Maud  Wyman,  and 
Fred  L.  Allen,  a  son  of  said  Edwa/rd  AUen^  until  they 
should  reach  the  age  of  twenty-one  years  respectively; 
said  support  and  education  to  be  paid  for  from  the  income 
of  said  estate  if  the  same  is  sufficient  therefor,  and  if  not 
sufficient  then  from  the  oapital  of  said  estate  so  far  as  nec- 
essary. And  that,  after  all  of  said  minors  have  arrived  at 
the  age  of  twenty-one  years,  and  after  the  death  of  said 
Edwa/rd  AUen^  the  remainder  of  said  estate,  under  said  will, 
is  to  be  distributed  equally  among  the  heirs  of  said  Charity 
S.  Allen."    Judgment  was  entered  accordingly. 

The  executor  and  legatee,  Edward  AUen^  and  Cora  J. 
Boomer  and  Cora  J.  Moulton^  heirs  of  the  deceased  Mrs. 
Griffin,  appeal  from  the  judgment  of  the  circuit  court. 

B.  E.  Vom  Keuren^  for  the  plaintiff,  contended,  mter  alia^ 
that  all  that  follows  the  absolute  devise  should  be  con- 
strued as  mere  expressions  of  the  wishes  and  recommenda- 
tions of  the  testatrix,  addressed  to  the  discretion  of  her 
husband.  Giving  them  any  other  construction  renders  them 
repugnant  to  and  inconsistent  with  the  first  devise.  Mer- 
rUlv.  Emery ^  10  Pick.  507;  1  Perry,  Trusts,  122,  sec.  115; 
Spooner  v.  Lovyoy^  108  Mass.  529 ;  Knox  v,  Enox^  59  Wis. 
184-5;  Wa/mer  v.  Bates,  98  Mass.  277;  1  Kedf.  Wills,  682, 
sec.  23 ;  4  Kent,  Comm.  270 ;  Ide  v.  Ide,  5  Mass.  505 ;  EeiL- 
ley  V.  MeinSj  135  id.  231 ;  Joslin  v.  Bhoades^  150  id.  301 ; 
Sears  v.  Cunningham,  122  id.  538;  Barrett  v.  Marsh,  126 
id.  213 ;  Jones  v.  Bacon,  68  Me.  37 ;  Howard  v.  Ca/rusi,  109 
XJ.  S.  725;  Qifford  v.  Choate,  100  Mass.  343;  CampbeU  v, 
Beaumont,  91  N.  T.  468;  Hbm^r  v.  Shelton,  2  Met.  206; 
Ress  V,  Singler,  114  Mass.  56 ;  Ladd  v,  Whitney,  117  id.  201 ; 
In  re  PmnocKs  Estate,  20  Pa.  St.  268;  Good  v.  Fichthom, 
144  id.  287.  The  will  is  neither  a  joint  nor  a  mutual  will. 
Even  if  it  were,  it  would  still  be  a  good  and  valid  will  so 
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far  as  Charity  S.  Allen  is  concerned,  and. would  govern  and 
control  the  disposition  of  her  estate.  Ex  parte  Day^  1 
Bradf.  Surr.  476;  Eedf.  Wills,  182,  sec.  24;  HiU  v.  Hard^ 
inff,  17  S.  W.  Rep.  (Ky.),  199;  Betts  v.  Harpei^  39  Ohio  St. 
639;  WiU  of  Diez,  50  N.  7.  88;  Lewi%  v.  Scofield,  26  Conn. 
452;  Black  v.  Richards^  95  Ind.  184;  Murphy  v.  Blacky  41 
Iowa,  488;  Schumaker  v.  Schmidt^  44  Ala.  4&^\  Moaser  v. 
Mosser^  32  id.  551 ;  WycJie  v.  Clapp^  43  Tex.  543 ;  Ma/rch  v. 
Huyter,  50  id.  243;  Breathitt  v.  Whittaker^%  B.  Mon.  530; 
Evam^  V.  Smithy  28  Ga.  98;  Hershy  v.  Clark^  35  Ark.  17, 23. 
If  the  court  holds  that  Edward  Allen  takes  an  absolute 
estate  upon  the  condition  of  his  supporting  the  children 
out  of  the  income  of  both  estates  and  at  his  death  giving 
one  half  of  the  residue  of  both  estates  to  the  heirs  of 
Charity  S.  Allen,  still  Charity  S.  Allen  had  the  legal  right 
to  exempt  him  from  giving  bonds  to  secure  the  enforce- 
ment of  the  trust ;  and  the  exemption  from  giving  bonds 
as  executor,  taken  in  connection  with  the  phraseology  of 
the  will,  indicates  that  such  was  her  intention.  Cases  cited 
by  counsel  for  defendants  are  for  the  preserving  of  prop- 
erty received  from  the  estate  of  a  dead  person,  and  not  for 
the  preservation  of  property  of  the  living  which  has  never 
been  subject  to  the  jurisdiction  of  the  probate  court. 

For  the  defendants  Cora  J,  Boomer  and  Cora  J,  Moul- 
ton  there  was  a  brief  by  Oary  cfe  Forvmrd^  attorneys  for 
Cora  J.  Boomer^  and  George  Gary^  guardian  ad  litem  for 
Cora  J,  Mbulton^  and  the  cause  was  argued  orally  by 
George  Gary  and  C,  H.  Forward.  They  contended,  inter 
alia^  that  the  intention  of  the  testatrix  is  inconsistent  with 
the  rules  of  law,  and  therefore  the  gift  to  Edward  AUen 
with  its  trusts  and  conditions  is  void.  Colder  v.  Littlejohn^ 
30  Wis.  344,  350;  De  Wolf  ^^  Lawson,  61  id.  469;  Ford  v. 
Ford,  70  id.  19;  In  re  Oertle,  34  Minn.  173,  177;  Zandis  v. 
OldSy  9  id.  90 ;  Cumminge  v.  Corey,  58  Mich.  494 ;  Eyer  v. 
Beck,  70  id.  179,  181 ;  Morrison  v.  Sesdons,  id.  297.     A  de- 
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vise  or  beqnest  of  the  property  of  another  person  is  with- 
out lawful  authority.  The  whole  scheme  of  this  instru- 
ment necessarily  includes  the  disposition  of  the  husband's 
property.  The  oral  agreement  between  them  is  a  contract 
of  sale,  and  is  void  as  to  the  real  estate  under  sec.  2303, 
R.  S.,  and  as  to  tl^e  personalty  under  sec.  2308.  A  mutual 
will,  joint  in  form,  has  been  sometimes  sustained  —  in.  one 
case  as  a  contract.  Dufour  v.  Pereira^  1  Dickens,  Ch.  419. 
If  such  an  instrument  is  a  contract,  it  cannot  be  a  wilL  An 
irrevocable  will  is  a  solecism.  Ilobson  v.  Blanklmmy  1 
Addams  Eccl.  274;  Walker  v.  Walker,  14  Ohio  St.  161^ 
172-4;  Clayton  v.  Livemian,  2  Dov.  &  Bat.  Law,  55ft; 
Rershy  v.  Clark,  35  Ark.  17.  The  provisions  for  the  grand- 
children and  for  the  heirs  of  the  testator  are  not  precato^ 
even  in  form.  They  are  positive  provisions  which  ooaM 
not  possibly  be  ignored.  Jones 'O.  Jones,  66  Wis.  310;  Kno» 
V.  KncKD,  59  id.  172.  If  the  husband  can  take  anything  un- 
der the  will  he  must  elect  to  take  it  subject  to  all  the  pro- 
visions of  the  will,  or  reject  the  whole.  1  Jarman,  Wills^ 
*443;  Story,  Eq.  Jur.  sec.  1077;  Ditch  v.  Sennott,  117  111. 
362.  A  tenant  for  life  may  and  should  be  required  to  give 
security  for  the  benefit  of  those  entitled  to  the  remainder. 
Tyson  v.  Blake,  22  N.  Y.  558;  Smith  v.  Van  Ostrandy  64  id. 
278,  281-2;  Hetfield  v.  Fowler,  60  111.  45,  47-9;  Security  Go. 
V.  Hardenlurgh,  53  Conn.  169,  171-2, 174. 

For  the  defendants  Charity  Wyman  and  Mated  Wyman 
there  was  a  brief  by  J.  H.  Mtrrill,  guardian  ad  litem.  He 
argued  that  the  judgment  of  the  circuit  court  giving  to  the 
husband  a  life  estate  in  the  property,  charged  with  a  trust 
for  the  support  and  education  of  Charity  and  Maud  Wy- 
man, should  be  affirmed,  citing  Patty  v.  Goolsby,  51  Ark.  61 ; 
OHes  V.  little,  104  U.  S.  291 ;  Brant  v.  Virginia  C.  ds  J.  Co.  93 
id.  326;  Schouler,  Wills,  sec.  558;  Jones  v.  Bacon,  68  Me.  34; 
Howard  v.  Cartisi,  109  U.  S.  725 ;  Colder  v.  LitUejohn,  30  Wis. 
344;  Knox  v.  Knox,  59  id.  172;  Jones  v.  Jones,  66  id.  310. 
Vou83— 24 
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Lyon,  C.  J.  It  is  earnestly  maintained  on  behalf  of  the 
execator  and  legatee,  Edward  Allen^  that  the  will  of  Mrs. 
Allen  is  unambiguous  in  its  terms,  and  hence  that  no  testi- 
mony of  extrinsic  facts  is  admissible  to  aid  in  the  construc- 
tion thereof.  We  think  this  is  a  correct  position.  Al- 
though the  will  was  drawn  by  a  person  not  learned  in  the 
law  (one  learned  in  the  law  would  shrink  from  drawing 
such  a  will),  yet  it  must  be  admitted  that  it  is  clear  in  its 
terms,  and  there  is  no  difficulty  in  gathering  therefrom 
what  was  the  intention  of  the  te^atrix  and  what  disposi- 
tion she  desired  to  make  of  her  property. 

It  seems  also  to  be  claimed  that  the  execution  and  con- 
tents of  Edward  AlUrCs  will  are  extrinsic  facts,  proof  of 
which  should  be  excluded  under  the  above  rule.  This 
proposition  is,  to  say  the  least,  a  very  doubtful  one.  In 
her  will  Mrs.  Allen  refers  to  the  will  of  her  husband  as  ex- 
pressing a  mutual  agreement  between  them.  It  is  probable 
that  by  such  reference  she  substantially  incorporated  his 
will  in  hers,  as  effectually  as  she  would  have  done  had  she 
set  it  out  in  her  will  in  hoec  veria.  It  was  so  held  in  N^ew- 
tonv.  Seamarks  Friend  Soc.  130  Mass.  91.  Hence  proof  of 
the  contents  of  Mr.  Allen^a  will  can  hardly  be  said  to  be 
proof  of  an  extrinsic  fact.  But,  however  that  may  be,  we 
shall  determine  the  construction  of  Mrs.  Allen's  will  by  its 
own  terms  alone,  without  regard  to  the  will  executed  by 
her  husband  or  any  agreement  with  him,  or  to  any  of  the 
extrinsic  fa<;ts  proved  on  the  hearing  in  aid  of  construction. 
In  other  words,  our  construction  of  the  instrument  will  be- 
the  same  as  it  would  be  had  Edward  Allen  never  known 
of  its  existence  until  after  the  death  of  his  wife,  and  never 
conversed  with  her  on  the  subject.  On  this  basis  we  pro- 
ceed to  construe  the  will  of  Mrs.  Allen. 

1.  On  the  authority  of  the  cases  of  Jones  v,  Jones^  66 
Wis.  310,  and  Kfmx  v.  KnoXy  59  Wis.  172,  it  cannot  be 
doubted  that  both  the  county  and  circuit  courts  hold  cor- 
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rectly  that  Edward  AUe^i  took  only  a  life  estate  in  the 
property  devised  and  bequeathed  to  him  by  his  wife.  The 
argnment  that  the  general  words  employed  in  the  will  con- 
vey to  him  the  whole  of  her  estate  is  fully  answered  by 
Jones  V.  Jones;  and  the  argument  that  the  provisions  for 
the  support  of  the  minor  heirs  named  in  the  will,  and  the 
residuary  clause  therein,  are  mere  precatory  clauses,  is  fully 
answered  by  the  case  of  Knox  v.  Knox.  That  was  a 
stronger  case  than  this  for  the  construction  contended  for, 
because  the  devise  and  bequest  which  was  there  held  to  be 
for  life  only  was  to  the  devisee  and  legatee,  and  to  "her 
heirs  and  assigns  forever."  There  are  no  words  of  inher- 
itance in  the  provision  for  Mr.  AUen  in  the  will  of  his  de- 
ceased wife. 

2.  The  will  in  terms  disposes  of  the  property  of  Edward 
Allen,  and  gives  him  property  belonging  to  the  testatrix. 
The  law  is  well  settled  that  this  put  Mr.  Allen  to  his  elec- 
tion whether  he  would  take  under  the  will,  or  reject  the 
provision  made  for  him  therein  and  stand  upon  his  rights 
as  they  existed  irrespective  of  the  will.  The  rule  in  equity 
is  that  if  A.  by  his  will  gives  property  to  B.,  and  at  the 
same  time  gives  0.  property  belonging  to  B.,  the  latter  is 
put  to  his  election.  He  cannot  take  the  property  given 
him  by  the  will  and  at  the  same  time  deprive  C.  of  the 
property  thus  given  him.  He  must  refuse  to  take  under 
the  will,  or  allow  C.  to  have  the  property  thus  given  him, 
although  the  testator  had  no  power  to  dispose  of  it.  The 
rule  is  laid  down  by  the  best  text  writers,  and  is  established 
by  numerous  adjudications  of  courts  of  the  highest  author- 
ity. Indeed,  the  justice  and  equity  of  it  is  very  obvious. 
The  best  statements  of  the  adjudications  on  the  subject, 
and  of  the  principles  upon  which  the  rule  is  founded,  that 
have  come  to  our  notice,  may  be  found  in  1  Pom.  Eq.  Jur. 
§  461,  and  following;  and  in  Mr.  Swanston's  notes  to  ZHl- 
Ian  V.  Parker,  1  Swanst.  859,  and  Cfretton  v.  Haward,  id. 
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408.  These  notes  seem  to  embrace  all  the  learning  on  the 
subject  at  the  time  they  were  written.  The  discussion  of 
the  subject  by  Mr.  Pomeroy  is  also  very  learned  and  satis- 
factory. See,  also,  2  Story,  Eq.  Jur.  §  1077;  1  Jarm.  Wills, 
443;  hitch  v.  Sennott,  117  111.  362.  The  authorities  leave 
no  reasonable  doubt  that  Edward  Allen  was  put  to  his  elec- 
tion whether  he  would  take  under  the  will  of  his  deceased 
wife  or  not.  He  could  not  elect  to  take  under  the  will  as 
to  the  devise  and  bequest  therein  to  him,  and  reject  it  as 
to  the  residue.  An  election  by  him  to  take  under  the  will 
binds  him  by  all  its  provisions  which  aflfect  him  or  his 
property. 

3.  Edward  AUen  propounded  the  will  of  his  deceased 
wife  for  probate,  qualified  as  executor  under  it,  and  admin- 
istered her  estate.  He  claimed  all  the  residue  of  her  estate 
under  the  will,  to  the  exclusion  of  her  heirs  and  his  own, 
both  in  the  county  and  circuit  courts,  and  he  is  in  this  court 
asserting  the  same  claim.  We  are  of  the  opinion  that  these 
acts  on  his  part  are  an  election  to  take  under  the  will.  He 
niust  be  held,  therefore,  to  all  the  equitable  consequences 
which  result  from  such  election. 

4.  Mrs.  Allen's  will  in  terms  charges  the  support  of  cer- 
tain minor  heirs  on  the  two  estates.  It  is  reasonable  to 
presume  that  she  intended  thereby  to  charge  each  estate 
with  one  half  of  the  expenses  of  such  support.  She  having 
given  a  life  estate  to  her  husband  in  all  her  property,  which 
necessarily  gives  him  the  income  thereof,  it  is  also  reason- 
able to  presume  that  she  intended  her  share  of  such  expense 
should  be  paid  out  of  the  principal  of  her  estate.  The  other 
half  must  be  paid  by  Edwa/rd  AUen.  As  one  means  of  en- 
forcing such  payment  the  court  may,  so  far  as  necessary, 
appropriate  thereto  the  income  of  the  estate  of  Mrs.  Allen, 
which  would  otherwise  go  to  her  husband. 

5.  Upon  the  death  of  Edward  Allen  the  two  estates  must 
be  distributed  to  the  respective  heirs  of  him  and  his  wife, 
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in  equal  shares,  as  specified  in  her  will,  and  the  court  h^ 
ample  power  to  declare,  and  should  declare,  a  trust  for  their 
benefit  in  his  estate,  and  has  power  also  to  restrain  him 
from  squandering  or  otherwise  disposing  of  his  estate  to 
the  injury  of  such  heirs. 

Briefly  to  recapitulate :  The  will  of  Mrs.  Allen  should  be 
construed  and  effect  given  thereto  as  follows:  Edward  Al- 
len takes  under  it  the  whole  of  her  estate  for  his  life,  less  a 
sufficient  amount  thereof  to  pay  one  half  the  expenses  of 
the  support  and  education  of  the  three  minor  heirs  named 
and  provided  for  therein.  He  is  chargeable  with  the. other 
half  of  such  expense,  and,  if  necessary,  the  court  will  se- 
questrate to  that  purpose  the  income  of  the  estate  he  takes 
under  Mrs.  Allen's  will,  and  if  the  same  is  insufficient  to 
pay  his  half  of  such  expenses  the  court  will  charge  the  de- 
ficiency on  the  residue  of  his  estate.  The  court  will  further 
adjudge  that  Edward  Allen  holds  his  own  estate  in  trust 
for  his  heirs  and  the  heirs  of  Mrs.  Allen,  to  be  distributed 
to  them  at  his  death,  as  specified  in  her  will,  and  will  enjoin 
him  from  wasting  or  making  any  disposition  of  his  estate 
to  the  injury  of  such  heirs. 

By  the  Court —  The  orders  and  judgments  of  both  the 
county  and  circuit  courts  are  reversed  on  both  appeals,  and 
the  cause  will  be  remanded  with  directions  to  the  circuit 
court  to  enter  judgment  approving  the  final  account  of  the 
executor,  and  disposing  of  the  estate  of  Mrs.  Allen  as  herein 
indicated.  The  judgment  will  contain  the  provisions  above 
suggested  for  the  security  of  the  heirs  and  beneficiaries 
under  the  will  and  the  protection  of  their  rights  in  the  es- 
tates of  both  Mr,  and  Mrs.  Allen.  Such  judgment  will  be 
certified  to  the  county  court  for  its  guidance  in  settling  the 
estate  of  Mrs.  Allen  and  in  directing  the  conduct  of  the 
guardians  of  the  minor  heirs.  The  taxable  costs  of  the  ex- 
ecutor, and  of  the  heirs  who  have  litigated  these  appeals  in 
this  court,  will  be  paid  out  of  the  estate  of  Mrs.  Allen. 
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Thb  City  of  Columbus,  Appellant,  vs.  The  Towjt  of  Colum- 
bus and  others,  Respondents. 

May  7 —  May  iJ^  189f. 

Municipal  corparationa:  Control  of  cemeteries:  Constitutional  law. 

Where  one  municipality  holds  the  mere  naked  title,  without  any  bene- 
ficial interest  therein,  to  land  in  another  municipality,  in  trust  for 
the  beneficial  use  and  enjoyment  of  the  inhabitants  of  botli  munici- 
palities for  a  specified  purpose,  the  legislature  may  enact  that  the 
municipality  in  which  the  land  is  located  shall  have  the  exclusive 
care  and  management  thereof  for  the  beneficiaries.  Thus,  ch.  266, 
Laws  of  1870  (R.  S.  sec.  1489), — providing  that  when  any  town 
cemetery  is  or  shall  become  embraced  within  the  limits  of  a  city, 
the  duties  and  powers  of  the  town  board  relating  thereto  shall  bQ 
exercised  by  the  common  council  of  the  city,—  Is  a  valid  enact- 
ment 

APPEAL  from  the  Circuit  Court  for  CoVumbia  County. 

By  ch.  57,  Laws  of  1874,  the  city  of  ColumhuB^  consisting 
of  territory  taken  from  the  town  of  ColurrJmSy  was  organ- 
ized, with  the  usual  powers  of  such  municipal  corporations. 
Included  within  such  territory  is  a  town  cemetery,  which 
the  town  of  Columhtis  had  theretofore  acquired,  partly  by 
dedication  and  'partly  by  purchase.  It  contained  about  ten 
acres  of  land,  the  legal  title  to  which  was  in  the  town.  The 
city  charter  provided  that  the  right  of  the  citizens  of  the 
town  and  city  respectively  to  the  use  of  such  cemetery  for 
burial  purposes  shall  not  be  impaired,  and  that  the  citi;sens 
residing  in  the  city  "  shall  always  have  and  enjoy  the  same 
rights  and  privileges  in  said  cemetery  as  the  citizens  of  the 
town  of  ColurnhuH^  and  the  said  city  shall  contribute  its  just 
share  of  the  expenses  of  maintaining  said  cemetery."  Laws 
of  1874,  ch.  57,  subch.  13,  sec.  19.  Ch.  266,  Laws  of  1876, 
provides,  by  way  of  amendment  to  the  statutes  concerning 
town  cemeteries,  that,  "  whenever  any  such  town  cemetery 
is  or  shall  become  embraced  within  the  limits  of  any  city, 
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the  duties  and  powers  of  the  town  board  relating  to  snch 
cemetery  shall  be  exercised  by  the  common  council  of  such 
city,  and  the  conveyances  of  lots  shall  be  executed  by  the 
mayor  thereof  in  the  name  of  the  town,  and  attested  by  the 
city  clerk ;  but  the  right  of  burial  in  such  cemetery  shall  not 
be  changed  nor  impaired.'*  R.  S.  sec.  1439.  The  common 
council  of  the  city  attempted  to  exercise  the  powers  and 
perform  the  duties  in  respect  to  the  cemetery  expressed  in 
ch.  266,  Laws  of  1876,  but  were  prevented  to  some  extent 
from  doing  so  by  the  active  opposition  and  resistance  of  the 
town  authorities. 

The,foregoing  facts  are  practically  undisputed.  There- 
upon this  action  in  equity  was  brought  by  the  city  against 
the  town  and  its  supervisors,  to  restrain  them  from  inter- 
fering with  the  control  and  management  of  the  cemetery 
by  the  common  council  of  the  city.  The  complaint  con- 
tains an  elaborate  history  of  the  dealings  by  the  city  and 
town  ofiScers,  respectively,  with  the  cemetery,  from  the 
organization  of  the  city  in  1874,  down  to  the  time  this  ac- 
tion was  commenced  in  1891,  and  the  struggles  of  each, 
from  time  to  time  during  that  period,  to  maintain  or  obtain 
control  thereof.  A  preliminary  injunction  was  granted  by 
a  court  commissioner,  ex  partCy  restraining  the  town  as 
prayed  in  the  complaint. 

.The  town  answered  the  complaint,  going  still  miore  ex- 
tensively into  the  history  of  the  controversy,  and  denying 
many  of  the  averments  of  fact  in  that  behalf  in  the  com- 
plaint. The  answer  also  contains  a  count  erclaim,  repeating 
the  averments  in  the  defensive  portion  thereof,  and  de- 
manding the  same  relief  against  the  city  which  the  city 
demanded  against  the  town.  The  city  interposed  a  reply 
to  such,  counterclaim,  traversing,  with  much  particularity 
of  statement,  many  of  the  averments  of  fact  therein  con- 
cerning the  acts  and  doings  of  the  town  and  city  authori- 
ties.   This  closed  the  somewhat  voluminous  pleadings. 
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The  town  then  obtained  an  order  to  show  cause  why  the 
preliminary  injunction  against  it  should  not  be  dissolved, 
and  an  injunction  against  the  city  granted  as  prayed  in  the 
counterclaim.  The  order  was  based  upon  the  pleadings 
and  certain  affidavits  served  with  the  order.  On  the  hear- 
ing of  the  order  to  show  cause  several  affidavits  Avere  read 
on  behalf  of  the  city,  and  the  court  permitted  additional 
affidavits  to  be  read  on  behalf  of  the  town.  These  affida- 
vits cover  over  one  hundred  regulation  pages  in  the  printed 
case.  They  relate  mainly  to  the  controversy  between  the 
city  and  town  authorities  for  the  control  of  the  cemetery, 
which  controversy  occupies  so  large  a  space  in  th^  plead- 
ings. 

The  circuit  court  found  as  a  fact  that  the  town  never 
surrendered  its  right  to  manage  and  control  the  cemetery, 
and  never  conceded  that  the  city  had  such  right,  and  for 
that  reason  alone  granted  the  motion  of  the  defendants  by 
dissolving  the  injunction  obtained  by  the  city,  and  granting 
an  injunction  against  the  city  and  its  officers  restraining 
them  from  interfering  with  the  management  and  control 
of  the  cemetery  by  the  town  and  its  officers,  but  saving 
the  rights  of  burial  therein  to  the  inhabitants  of  the  city, 
and  the  right  to  enforce  therein  reasonable  police  regula- 
tions of  the  city.  The  city  appeals  from  the  order  of  the 
circuit  court  in  that  behalf. 

For  the  appeUant  there  were  briefs  by  Oeo.  W.  Bird  and 
A.  O.  Cooky  and  oral  argument  by  Mr.  Bird.  They  ar- 
guedy  among  other  things,  that  the  lands  were  acquired  for 
a  specific  public  purpose,  could  be  devoted  to  no  other,  and 
the  town  had  no  interest  in  them  except  as  the  representa- 
tive and  trustee  of  the  public  to  apply  them  to  that  pur- 
pose. Act  of  February  18,  1841,  for  the  government  of 
towns  and  counties,  ch,  2,  part  1,  sec.  1;  Id.  ch.  2,  part  2; 
R.  S.  1849,  ch.  12,  sec.  1;  Laws  of  1857,  ch.  13;  R  S.  1859, 
oh,  68,  sees.  17-24;  Laws  of  1876,  ch.  266;  E.  S.  1878,  sees. 
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1438-40,  1445;  Trustees  v.  Bohoken,  33  N.  J.  Law,  13;  Dar- 
linffton  V.  Mayor^  31  K  Y.  164, 193, 197;  Stockton  v,  Newark. 
42  K  J.  Law,  531 ;  Montpelier  v.  East  Montpelier^  27  Vt. 
704;  In  re  St.  Pancraa  Burixd-Groxind^  L.  R.  3  Eq.  173; 
Reed  v.  Stoufer,  56  Md.  253 ;  Woodlawn  Cem.  v.  Everett^ 
118  Mass.  354;  Oilman  v,  Milwaukee^  55  Wis.  328;  Trustees 
V.  Walahy  57  111.  363;  Sohierv.  Trinity  Church,  109  Mass.  1 ; 
Dwenger  v.  Geary,  113  Ind.  106 ;  Page  v,  Symonda,  63  N.  H. 
17;  Patterson  v,  Patterson,  59  N.  Y.  584.  Where  property, 
is  acquired  and  held  for  a  specific  public  purpose,  to  which 
it  is  unalterably  devoted,  it  is  competent  for  the  legislature 
to  change  the  officers  or  agents  charged  with  its  control, 
and  cjesignate  others  as  the  representatives  of  the  public  to 
apply  the  property  to  such  purpose.  AUen  v.  Ma<ni,  109 
Ind.  559 ;  Carson  v.  State  ex  rel.  itanover,  27  id.  465 ;  Zees- 
hurg  V.  Plain,  86  Ind.  582;  McOurn  v.  Board  of  Educa- 
tion, 133  111.  122;  Philadelphia  v.  Fox,  64  Pa.  St.  169.  Ch. 
266,  Laws  of  1876,  confers  upon  the  city,  and  charges  it 
with,  the  care,  management  and  control  of  the  cemetery, 
and  fully  authorizes  it  to  exercise  all  powers  relating 
thereto.  It  does  not  impair  the  obligation  of  any  contract, 
nor  disturb  or  interfere  with  any  vested  rights.  Philadel- 
phia V.  Fox,  64  Pa.  St.  169 ;  People  ex  rel.  Springfield  v. 
Power,  25  111.  187;  Willimantic  School  Soc.  v.  First  School 
Soc.  14  Conn.  457;  Lake  View  v.  Rose  HiU  Cem.  Co.  70  111. 
191.  Ch.  266  may  be  sustained  as  an  exercise  by  the  legis- 
lature of  the  police  power  of  the  state.  Cooley,  Const. 
Lira.  704;  Donnelly  v.  Decker,  58  Wis.  461 ;  Comm.  v.  Tewks- 
hury,  11  Met.  55;  Comm.  v.  Carter,  132  Mass.  12;  Boston 
dk  Maine  R.  Co.  v.  Comrr^rs,  79  Me.  386 ;  Regents  v.  WiJl- 
iams,  9  Gill  &  J.  365 ;  Eincaid*s  Appeal,  66  Pa.  St.  411 ; 
'  Windt  V.  German  Ref.  Church,  4  Sandf.  Ch.  471 ;  Rich- 
Q/rds  V.  N'.  W.  Prot.  Church,  32  Barb.  42;  Lake  View  v. 
Rose  HiU  Cem.  Co.  70  111.  191 ;  Campbell  v.  Kansas^  10  L. 
R.  A.  693. 
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For  the  respondents  there  was  a  brief  by  John^  S.  Mux 
well  and  Olin  dk  BuUer^  and  oral  argument  by  Mr.  Maa^ 
well  and  Mr.  J.  M,  Olin.  They  contended,  inter  <dia^  that 
the  land  was  purchased  by  the  town  in  fee,  with  no  con- 
dition as  to  its  use  annexed  to  the  grant ;  and  there  is  noth- 
ing in  the  circumstances  of  its  acquisition  or  its  subsequent 
use  which  unalterably  devotes  it  to  cemetery  purposes.  On 
the  contrary,  ample  powers  were  and  are  conferred  upon 
the  town  to  dispose  of  the  property,  or  such  part  of  it  at 
least  as  has  not  been  actually  appropriated  for  burial  pur- 
poses. Milwaukee  v.  Milwaukee,  12  Wis.  93 ;  Beaver  Dam 
V.  Fringe,  17  id.  398;  Konradv.  Rodgere,  70  id.  492;  Oil- 
man V.  Milwaukee,  56  id.  328.  But  assuming  that  the  prop- 
erty was  unalterably  devoted  to  cemetery  purposes,  yet 
the  town  board  might,  by  its  management  thereof,  make 
the  property  pay  or  assist  in  paying  any  debts  Avhich 
it  owed  upon  the  property,  whether  incurred  in  the  pur- 
chase or  improvement  of  the  grounds;  or  the  revenue 
derived  from  the  sale  of  lots,  or  a  part  thereof,  might  law- 
fully be  applied  towards  reimbursing  the  town  for  the 
money  already  expended  in  the  purchase  of  the  grounds. 
And  the  town  board  might,  as  it  in  fact  did,  lease  that  por- 
tion of  the  tract  which  had  not  been  platted  or  appropri- 
ated to  use  for  burial  purposes,  and  thus  obtain  a  revenue 
from  it  which  would  go  into  the  treasury  of  the  toAvn. 
Bell  V.  PlatteviUe,  71  Wis.  139,  and  cases  cited ;  Ston^  v. 
Ooonoviowoc,  id.  155 ;  BoUing  v.  Petersburg,  8  Leigh  (Va.), 
224.  Thus  the  placing  of  the  control  of  the  property  in  the 
hands  of  the  city  deprives  the  town,  and  the  inhabitants  of 
the  town,^of  a  vested  pecuniary  interest  in  the  property. 

The  cemetery  remained,  after  the  incorporation  of  the 
city,  the  same  as  before,  the  property  of  the  town,  notwith-, 
standing  the  whole  of  the  cemetery  fell  within  the  cor- 
porate limits  of  the  city.  Windham  v.  Portland,  4  Mass. 
384,  389;  Laramie  Co.  v.  Albany  Co.  92  U.  S.  ZQ1\  Mont- 


Digiti 


zed  by  Google 


Wifl.]  JANUARY  TERM,  1892.  379 

The  City  of  Columbus  va  The  Town  of  Columbus  and  othera 

j>dier  v.  East  Montpelier^  29  Vt.  12,  67  Am.  Dec.  748, 
752;  Hampshire  v.  Franklin^  16  Mass.  76,  86;  North  Tar^  . 
moiUh  V.  SkiUingSy  45  Me.  133,  71  Am.  Deo.  530,  534;  MO- 
waukee  v.  Milwaukee^  12  Wis.  93;  Ooodhue  v.  Bdoitj  21  id.  , 
636;  Depere  v.  Bellevt^,  31  id.  120;  Schriberv.  Langlade^  66 
id.  616;  Board  of  Health  v.  East  Saginaw^  45  Mich.  257; 
Winona  v.  School  Districty  40  Minn.  13 ;  GreenviUe  v.  Ma- 
sonj  53  N.  H.  615;  Union  Baptist  Soo.  v.  Candia,  2  id.  20; 
South  Hampton  v.  Fowler^  52  id.  225,  230 ;  Heizer  v.  Yohn^ 
37  Ind.  415;  Eeckert  v.  Peru^  60  id.  473;  WhiUier  v.  San- 
horny  SS  Me.  32;  Veazie  v.  Howlandj  47  id.  127;  White  v. 
Fuller,  38  Vt.  193,  200;  Parish  v.  Oaddis,  34  La.  Ann.  928, 
931. 

Ch.  266,  Laws  of  1876,  is  therefore  unconstitutional.  See, 
besides  cases  above  cited,  Grogan  v.  San  Francisco,  18  Cal. 
590,  612;  People  ex  rd.  Le  Roy  v.  Hurlhurt,  24  Mich.  44,  9 
Am.  Rep.  103,  112;  People  ex  rel.  Board  v.  J)etroit,  28 
Mich.  228,  15  Am.  Rep.  202;  Louisville  v.  President,  etc. 
15  B.  Mon.  642;  New  Orleans,  M.  <Sk  C.  E.  Co.  v.  Neuo  Or- 
leans, 26  La.  Ann.  478;  Trustees  v.  Mayor,  13  Smedes  &  M. 
645;  Trustees  v.  Bradbury,  11  Me.  118,  26  Am.  Dec.  515, 
518 ;  Mayor,  etc.  v.  President,  etc.  R.  M.  Charlton  (Ga.),  342 ; 
Bailey  v.  Mayor,  etc.  3  Hill,  531 ;  Atkins  v.  Randolph,  31 
Vt.  227;  State  ex  rel.  McCurdy  v.  Tappan,  29  Wis.  664,  673, 
681;  StaU  ex  rd.  Board  v.  Halm,  22  id.  660,  665;  Trustees 
V.  Foy,  3  Am.  Dec.  672 ;  Hampshire  v.  FranMin,  16  Mass. 
76,  83;  Trustees  v.  Burt,  11  Vt.  632,  641;  Weii  v.  Mayor, 
64  How.  Pp.  10;  Bejison  v.  Mayor,  10  Barb.  223;  Cooley, 
Const.  Lim.  (3d  ed.),  290-293;  1  Dillon,  Mun.  Corp.  (3d 
ed;),  sees.  66-68,  and  note. 

Lyon,  C.  J.  It  seems  to  us  quite  immaterial  whether  the 
city  or  the  town  has  succeeded  in  maintaining  the  control 
of  the  cemetery  in  question.    Ch.  266,  Laws  of  1876  (R  S. 
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sec.  1439),  by  its  terms  gives  the  common  council  of  the  city 
all  the  powers,  and  imposes  upon  it  all  the  duties,  in  re- 
spect to  the  cemetery,  conferred  and  imposed  upon  the 
town  board  by  the  statutes  in  force  when  that  chapter  Avas 
enacted.  That  is  to  say,  ch.  266  attempts  to  give  the  con- 
trol and  management  of  the  cemetery  exclusively  to  the 
city  authorities,  subject  to  the  rights  of  burial  therein  by 
the  inhabitants  of  the  town.  If  that  statute  is  a  valid  en- 
actment, the  city  authorities  are  exclusively  entitled  to 
exercise  such  control  and  management,  even  though  such 
right  was  never  recognized  by  the  town  or  asserted  by  the 
city.  Hence  the  controlling  question  is  whether  ch.  266  is 
a  valid  law,  and  not  (as  the  circuit  court  held)  whether  the 
town  ever  surrendered  to  the  city  the  management  and 
control  of  the  cemetery. 

The  question  thus  to  be  determined  is  not  a  difficult  one. 
The  town  holds  the  naked  legal  title  to  the  cemetery 
grounds  in  trust  for  the  inhabitants  of  the  town  and  city, 
exclusively  for  burial  purposes.  The  town  has  no  benefi- 
cial interest  whatever  in  the  property.  It  is  powerless  to 
convey  it  for  any  other  than  burial  purposes,  without  spe- 
cial legislative  authority,  or  to  appropriate  to  its  own  use 
any  portion  of  the  proceeds  of  sales  of  burial  lots.  Such 
proceeds  must  all  be  used  to  pay  for  the  cemetery  grounds, 
and  to  defray  the  expenses  of  caring  for,  fencing,  and  em- 
bellishing the  same.    R  S.  sees.  1438-1440. 

Because  the  town  has  no  beneficial  interest  in  the  prop- 
erty, and  because  the  use  for  which  it  holds  the  legal  title 
thereto  in  trust  is  purely  a  public  use,  the  fact  that  it  holds 
the  legal  title  is  no  impediment  to  the  exercise  by  the  leg- 
islature in  its  discretion  of  the  power  to  change  the  trustee, 
saving  to  the  inhabitants  of  the  town  and  city  all  their  ben- 
eficial  interests  and  rights  in  the  trust  property.  The  act 
of  1876  merely  changes  such  trustee,  and  saves  all  the  rights 
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of  the  beneficiaries  under  the  trust.  It  is  therefore  a  valid 
law.  The  authorities  cited  by  counsel  for  the  city  in  sup- 
port of  the  power  of  the  legislature  to  change  the  trustee 
in  such  a  case  fully  sustain  it. 

Counsel  for  the  town  place  much  reliance  upon  the  case 
of  Milwaukee  v.  Milwaukee^  12  Wis.  93,  as  holding  the  op- 
posite doctrine.  We  do  not  think  it  sustains  the  position. 
In  that  case  the  town  held  the  legal  title  to  forty  acres  of 
land  within  its  limits  "  in  trust  for  the  sole  use  and  benefit 
of  said  town  forever."  A  conveyance  in  fee  of  land  to  A. 
in  trust  for  the  sole  use  and  benefit  of  A.  is  necessarily  a 
conveyance  to  him  of  the  absolute  title  in  fee.  Hence  the 
absolute  title  in  fee  to  the  Iknd  was  in  the  town  so  far  as 
the  town  was  competent  under  the  statutes  to  take  and 
hold  the  same.  This  forty  acres  was  afterwards  detached 
from  the  town,  and  made  a  part  of  the  city  of  Milwaukee, 
and  the  city  took  actual  possession  thereof.  The  town 
brought  ejectment  to  recover  the  land,  and  succeeded  in  the 
action.  This  court  affirmed  the  recovery.  The  real  con- 
troversy was  necessarily  confined  to  the  questions  of  legal 
title  and  right  of  possession,  which  are  purely  proprietary 
and  therefore  vested  rights.  The  case  did  not  iuA^olve  the 
question  we  have  in  the  present  case  of  the  power  of  the 
legislature,  where  one  municipality  holds  the  mere  naked 
title,  without  any  beneficial  interest  therein,  to  land  in  an- 
other municipality,  in  trust  for  the  beneficial  use  and  en- 
joyment of  the  inhabitants  of  both  municipalities  for  a 
specified  purpose,  to  enact  that  the  municipality  in  which  the 
land  is  located  shall  have  the  exclusive  care  and  manage- 
ment thereof  for  the  beneficiaries.  We  do  not  think  that 
case  negatives  the  power  of  the  legislature  to  enact  ch.  266, 
Laws  of  1876. 

It  must  be  held,  theref<  re  that  ch.  266,  Laws  of  1876,  is 
a  valid  law,  and  that  under  it  the  common  council  of  the 
city  of  Columlms  is  vested  with  the  management  and  con- 
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trol  of  the  cemetery  in  the  interest  and  for  the  beneficial 
use  of  the  inhabitants,  both  of  the  town  and  city. 

By  the  Court —  The  order  of  the  circuit  court  dissolving 
the  preliminary  injunction  of  the  city  and  granting  a  simi- 
lar injunction  against  the  city  and  its  oflBcers  is  reversed, 
and  the  cause  will  be  remanded  for  further  proceedings  in 
accordance  with  this  opinion.  The  printed  case  is  unneces- 
sarily voluminous.  In  the  adjustment  of  costs  the  clerk 
will  only  allow  for  printing  one  hundred  pages  thereof. 


Babb,  Bespondent,  vs.  Chukoh,  Garnishee,  Appellant. 

May  e—May  t4,  lS9t 

Debtor  and  creditor:  Fraudulent  conveyances:  Evidence, 

1  An  insolvent  debtor  may,  by  transfer  of  property  or  otherwise,  pay 
debts  honestly  due  to  his  relatives  or  friends,  in  preference  to  those 
due  to  other  persons ;  and  where  such  transfer  is  made  in  good  faith, 
the  mere  fact  that,  by  depriving  him  of  means  to  pay  his  other 
creditors,  it  incidentally  hinders  or  delays  the  latter,  does  not  render 
the  transaction  void. 

2.  The  evidence  in  this  case  is  held  not  to  sustain  findings  of  the  trial 
court  to  the  effect  that  transfers  of  all  his  property  by  an  insolvent 
debtor  to  his  father  in  payment  of  a  debt  due  to  the  latter  were 
made  with  intent  to  hinder,  delay,  or  defraud  other  creditors. 

&  Such  transfers  were  not  rendered  void  as  to  creditors  whose  claims 
accrued  prior  thereto  by  the  mere  fact  that  for  a  short  time  there- 
after the  father  permitted  the  son  to  retain  possession  of  the  prop- 
erty. 

4  The  mere  fact  that  the  bank  account  of  the  son  had  been  kept  in 
the  name  of  his  father  did  not  tend  to  show  that  the  transfers  were 
fraudulent 

APPEAL  from  the  Circuit  Court  for  WcJnjoorth  County. 

October  5, 1889,  the  plaintiff  commenced  an  action  against 

Merlin  H.  Church  to  recover  sundry  sums  due  August  15 
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and  16, 1888,  to  sundry  persons,  including  the  plaintiflf,  for 
milk,  butter,  and  cheese  sold  and  delivered  to  him  at  agreed 
prices,  and  $100  money  loaned,  and  all  of  which  had  been 
assigned  to  the  plaintiff  except  his  own,  and  the  same  be- 
longed to  him,  and  in  the  aggregate  amounted  to  $1,373.59, 
and  interest  from  August  15,  1888.  Judgment  was  entered 
therein  in  favor  of  the  plaintiff  and  against  Merlin,  Novem- 
ber 12,  1889,  for  $1,629.59,  damages  and  costs.  At  the 
time  of  commencing  that  action,  October  5, 1889,  the  plaint- 
iff also  garnished  Cyrus  Churchy  the  father  of  said  Merlin, 
and  in  the  aflBdavit  of  garnishment  stated  that  the  whole 
amount  due  from  Merlin  to  the  plaintiff,  over  and  above  all 
offsets,  was  $1,169.14,  ahd  that  the  garnishee  was  indebted 
to  Merlin,  and  had  property,  real  and  personal,  in  his  pos- 
session, belonging  to  him,  not  exempt.  Cyrvs  Church  an- 
swered thereto  under  oath,  to  the  effect  that  he  was  not 
indebted  to,  and  had  no  property  belonging  to,  the  said 
Merlin. 

The  plaintiff  took  issue  on  the  garnishee's  answer,  and, 
a  jury  having  been  waived,  the  cause  was  tried  by  the 
court,  and  at  the  close  of  the  trial  the  court  found,  in  effect, 
among  other  things,  the  recovery  of  said  judgment  against 
Merlin  as  stated ;  that  the  patrons  of  the  factories,  includ- 
ing the  plaintiff,  were  accustomed  to  receive  checks  from 
Merlin  in  payment  for  their  respective  dividends  during 
each  month ;  that  nearly  all  of  said  checks,  except  those 
upon  which  this  action  is  based,  were  drawn  signed  with 
the  name  of  Cyrus  Churchy  and  had  always  been  drawn 
in  that  way,  with  his  knowledge  and  consent,  and  the 
moneys  received  from  sales  of  the  products  of  said  fac- 
tories were  continually  deposited  in  the  banks  named  to 
the  credit  of  said  Cyrus  Churchy  and  so  continued  until 
August  18, 1888 ;  that  said  Cyrus  Church  furnished  the 
necessary  credit  for  carrying  on  said  business,  and  also  fur- 
nished the  factory  building  and  premises  on  said  farm,  and 
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was  generally  familiar  with  the  business  condition  of  the 
enterprise;  that  August  7,  1888,  Merlin  sold,  transferred, 
and  delivered  to  his  father  property  at  the  agreed  price  as 
mentioned  in  the  opinion;  that  August  7,  1888,  Merlin  was 
indebted  to  his  father  in  the  sum  of  $4,000  for  moneys 
which  had  gone  into  said  factory  business,  and  also  was 
further  indebted  to  him  in  the  sura  of  $450  for  one  half 
the  purchase  price  of  fifteen  cows;  that  August  7,  1888, 
Merlin  was  insolvent  and  financially  embarrassed,  and  had 
been  for  several  months  prior  thereto,  to  the  knowledge  of 
his  father,  who  permitted  him  to  remain,  as  to  the  world 
and  the  patrons  dealing  with  him,  in  the  same  exclusive 
and  notorious  open  possession  of  the  real  and  personal 
property  mentioned,  until  August  18,  1888;  that  August 
10,  1888,  Merlin  sold  the  Linn  factory  to  Giilis,  as  men- 
tioned in  the  opinion ;  that  Merlin,  with  the  knowledge  of 
his  father,  reraakied  in  the  notorious  and  exclusive  posses- 
^  sion  of  all  of  said  real  and  personal  property,  as  to  the 
whole  world,  until  August  18,  1888,  dealing  and  trafficking 
with  the  plaintiff  and  other  patrons  as  before;  that  said 
sale  to  said  Giilis  and  to  his  father  was  held  and  kept  a 
profound  secr^  until  after  August  15, 1888;  that  said  prop- 
erty so  transferred  constituted  all  the  property  owned  by 
Merlin,  including  exemptions;  that  said  real  and  personal 
property  was  so  transferred  to  said  Cyrus  and  received  by 
him  with  intent  to  hinder,  delay,  and  defraud  the  creditors 
of  Merlin  in  the  enforcement  and  collection  of  their  claims; 
that  nearly  one  half  of  said  property  so  received  by  said 
Cyrus  had,  prior  to  and  since  the  commencement  of  this 
garnishee  action,  been  converted  into  cash;  that  at  the 
time  the  garnishee  process  herein  was  served  upon  said 
Cyrus  he  was  the  holder  and  possessor  of  all  the  property 
so  transferred  to  him,  or  its  equivalent  in  value,  and  that 
the  same  was  of  the  value  of  $4,450. 
The  court  found,  as  conclusions  of  law,  in  effect,  that 
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such  transfer  of  real  and  personal  property  to  said  Gyrus 
was  fraudulent  and  void  as  to  the  creditors  of  said  Merlin, 
and  particularly  to  the  extent  of  the  plaintiflTs  judgment 
against  him,  and  was  taken  by  said  Cyrus  at  the  value 
mentioned,  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  safd  Merlin ;  that  said  Cyrus^  at  the  commence- 
ment of  this  garnishee  action,  was  the  fraudulent  holder  of 
said  property,  to  the  extent  of  the  plaintiflfs  claim,  and 
should  therefore  be  held  as  garnishee ;  and  that  he  is  law- 
fully bound  to  pay  and  satisfy  the  said  judgment  against 
Merlin.  From  the  judgment  ordered  thereon  accordingly 
the  defendant  Cyrus  Church  appeals. 

For  the  appellant  there  was  a  brief  by  E,  H,  Sprague^ 
and  oral  argument  by  Mr,  SpragUe  and  Mr.  A,  L.  Sanborn, 

For  the  respondent  there  was  a  brief  by  WaUaae  IngaUs^ 
and  oral  argument  by  Mr,  Ingalls  and  Mr.  T,  W,  Spence. 

Cassoday,  J.  It  is  undisputed  that  Merlin  II.  Church  is 
the  son  of  the  garnishee,  Cyrus  Church;  that  he  got  mar- 
ried in  1880,  but  continued  to  live  in  a  part  of  his  father's 
house  in  the  town  of  Walworth;  that  in  1882  Merlin  took 
his  father's  farm  of  240  acres,  on  which  they  lived,  to  work 
on  shares,  and  continued  to  run  the  same ;  that  there  was 
a  building  on  the  farm  for  setting  milk  and  raising  cream ; 
that  January  26,  1886,  Merlin  and  one  Peterson,  as  proprie- 
tors, started  a  manufactory  of  cream  into  butter  thereon, 
upon  what  is  known  as  the  "  divide  plan,"  under  an  agree- 
ment to  continue  for  one  year;  that  Merlin  and  his  father, 
as  owners  of  the  products  of  the  farm,  with  others  in  the 
vicinity,  became  patrons  of  that  factory,  and  as  such  elected 
Cyrus  treasurer;  that  the  products  of  the  sales  of  that 
factory  were  deposited  in  the  Harvard  Bank  and  the  Citi- 
zens' Bank  in  the  name  of  Cyrus;  that  Merlin  checked 
them  out  as  required,  in  the  name  of  his  father;  that  about 
January  26,  1887,  Merlin  bought  out  Peterson,  and  ran  the 
Vol  82—25 
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factory  in  his  own  name,  and  on  an  entirely  different  plan, 
by  buying  the  cream  and  manufacturing  and  selling  the 
products  as  his  own ;  that  the  father  thereupon  ceased  to 
be  treasurer,  or  to  have  any  connection  with  the  factory, 
except  that  he  and  Merlin,  as  owners  of  the  products  of 
the  farm,  with  others  in  the  vicinity,  were  its  patrons;  that 
about  the  same  time,  and  early  in  1887,  Merlin  became  the 
owner  of  two  other  like  factories, —  one  in  the  town  of 
Linn,  about  eight  miles  from  his  father's,  and  the  other  at 
Delavan ;  that  each  of  these  three  factories,  having  its  own 
patrons,  was  run  entirely  separate  and  independent  of  the 
others,  except  that  Merlin  continued,  as  previously,  to  de- 
posit moneys,  in  the  name  of  his  father,  in  both  the  Har- 
vard Bank  and  the  bank  of  E.  Latimer  &  Co.  at  Delavan^ 
until  the  forepart  of  August,  1888;  that  during  the  said 
period  one  D.  M.  Gillis  was  running  a  similar  and  rival 
factory  just  south  of  the  state  line;  that  February  9, 1888, 
Merlin  sublet  his  father's  farm  to  Guttscbaw;  that  soon' 
after  Merlin  began  to  run  behind  financially,  and  borrowed 
money  from  his  father  and  from  the  banks  on  notes  signed 
by  his  father,  so  that  August  7,  1888,  Merlin  was  indebted 
to  his  father  for  money  borrowed  and  liabilities  to  the 
amount  of  $4,450 ;  that,  in  pursuance  of  a  demand  made 
by  his  father  a  few  days  before.  Merlin  on  that  day  paid  on 
such  indebtedness  $2,393.73  by  way  of  a  bill  of  sale  of  per- 
sonal property  on  the  farm,  $347.20  by  way  of  an  assign- 
ment of  his  interest  in  said  lease,  and  $600  by  way  of  the 
conveyance  of  his  equity  of  redemption  in  forty  acres  of 
land,  leaving  a  balance  still  due  his  father  of  $1,109.07;  that 
on  August  10,  1888,  Merlin,  by  an  instrument  in  writing, 
sold  and  transferred  to  said  D.  M.  Gillis  the  factory  in  Linn, 
and  a  lease  of  the  ground,  and  also  certain  tools  and  per- 
sonal property  in  the  Walworth  factory,  for  $2,000;  that 
Gillis  paid  therefor  $500  cash,  and  gave  one  note  due 
March  1,  1889,  for  $1,000,  and  another  note  due  September 
1,  1889,  for  $500;  that  said  transfer  in  writing  contained 
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provisions  to  the  effect  that  Gillis  was  to  have  the  makitig 
and  earnings  derived  from  the  Linn  factory  after  August 
1,  1888,  together  with  the  butter  and  cheese  on  hand  from 
that  date,  subject  to  the  dividends  to  patrons  on  said  but- 
ter and  cheese;  that  Gillis  was  to  take  possession  of  the 
Linn  factory  August  15,  1888;  that  Gillis  was  to  have  the 
use  and  net  profits  of  the  Walworth  factory  until  January 
1,  1889,  without  charge,  and  until  that  time  continue  to 
conduct  the  business  therein  as  his  own,  in  the  name  of 
Merlin,  by  paying  for  all  milk  and  cream  delivered  after 
August  15,  1888,  and  Gillis  was  to  furnish  funds  to  pay  for 
all  labor  and  expenses  incurred,  and  for  all  milk  and  cream, 
when  due;  that  said  Merlin  therein  agreed,  with  certain 
exceptions,  to  refrain  from  again  engaging  in  such  business 
for  a  period  of  twenty  years;  that  such  management  of 
the-  Walworth  factory  by  Merlin  for  the  use  and  benefit 
of  Gillis  until  January  1,  1889,  was  to  remain  and  be  kept 
strictly  secret  and  confidential;  that  August  15, 1888,  Gillis, 
in  pursuance  of  the  transfer  to  him,  took  full  possession  of 
the  Linn  factory,  with  all  the  product  of  the  August  milk 
of  its  patrons ;  that  on  the  same  day  Merlin  settled  with  a 
large  number  of  such  patrons  of  the  Linn  factory,  includ- 
ing the  plaintiff,  for  milk  which  they  had  delivered  during, 
the  previous  months  of  Jane  and  July,  by  giving  to  them, 
respectively,  checks  for  the  amount  on  the  Citizens'  Bank, 
signed  by  himself  alone,  and  payable  ten  days  from  that 
date;  that  at  the  time  of  giving  said  checks  he  informed 
such  patrons,  including  the  plaintiff,  that  he  had  sold  the 
Linn  factory  to  Gillis,  who  was  to  have  the  product  from 
August  1, 1888;  that  seventeen  of  these  checks  so  given 
form  the  basis  of  this  action  against  Merlin ;  that  August 
18, 1888,  Merlin  offered  to  sell  or  discount  to  Gillis  the  two 
notes  he  then  held  against  him,  amounting  to  $1,500,  for 
$1,200,  but  was  unable  to  do  so;  that  thereupon,  and  on 
the  same  day,  he  transferred  the  same  to  his  father,  upon 
his  said  indebtedness,  at  the  agreed  price  of  $1,000;  that 
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Merlin  then  owed  other  parties  to  the  amount  of  about 
$3,500,  and  had  nothing  with  which  to  pay  them;  that 
more  than  a  year  prior  to  the  commencement  of  this  ac- 
tion the  father  had  paid  up  all  of  such  outstanding  notes 
which  he  had  thus  signed  with  or  for  the  benefit  of  Merlin. 
The  genuineness  of  the  indebtedness  from  Merlin  to  his 
father  is  conceded.  It  is  the  undisputed  law  of  this  state 
that  an  insolvent  debtor  may  refrain  from  making  a  gen- 
eral assignment  for  the  benefit  of  his  creditors,  and  in  good 
faith  pay  some  of  them  in  preference  to  others.  While 
such  law  remains,  it  must  be  expected  that  such  insolvents 
will  prefer  their  relatives  and  friends  rather  than  others. 
A  careful  reading  of  the  testimony  in  this  case  convinces 
us  that  the  payment  of  the  father  by  the  son  was  made  in 
good  faith,  and  with  no  intent  to  hinder,  delay,  or  defraud 
other  creditors.  True,  the  paying  of  one  creditor  by  an 
insolvent  debtor  may  result  in  leaving  him  without  means 
to  pay  or  secure  others,  but  such  incidental  hindering  or 
delaying  does  not  come  under  the  condemnation  of  the 
statute.  The  findings  of  the  trial  court  seem  to  be  based 
upon  some  misapprehensions.  Counsel  for  the  plaintiff 
concede  that  the  property  transferred  and  conveyed  from 
the  son  to  the  father,  August  7,  1888,  was  of  the  agreed 
value  in  the  aggregate  of  only  $3,340.90,  instead  of  $3,450, 
as  found  by  the  court.  There  is  no  evidence  to  sustain  the 
finding  to  the  effect  that  any  of  the  claims  or  demands  upon 
which  the  judgment  herein  against  Merlin  is  based  accrued 
in  August,  1888 ;  but,  on  the  contrary,  it  clearly  appears 
that  they  all  accrued  prior  to  that  time.  The  evidence  does 
not  sustain  the  findings  to  the  effect  that  the  Walworth 
factory  and  the  Linn  factory  were  operated  as  one  joint 
business  enterprise,  otherwise  than  as  stated,  or  that  the 
same  patrons  delivered  their  milk  to  both  factories,  or  that 
Merlin  expected  to  redeem  the  property  transferred  to  his 
father  up  to  the  time  of  his  failure,  or  that  any  of  the  per- 
sons who  held  the  claims  upon  which  said  judgment  is 
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based  had  been  deceived  into  giving  such  credit  by  reason 
of  Merlin's  remaining  in  possession  of  either  of  said  fac- 
tories after  they  were  so  transferred.  The  retention  of  the 
possession  of  the  Walworth  factory  was  manifestly  for  the 
convenience  and  benefit  of  Gillis,  and  the  retention  of  the 
possession  of  the  Linn  factory  appears  to  have  been  for 
the  mere  convenience  of  the  parties,  since  Gillis  was  to 
have  all  as  of  August  1, 1888.  Had  the  plaintiff's  claims 
accrued  during  such  possession  and  subsequent  to  such 
transfer,  there  might  be  some  ground  for  sustaining  the 
judgment.  The  mere  fact  that  the  bank  account  had 
been  kept  in  the  name  of  the  father  does  not  tend  to  show 
that  any  of  such  transfers  were  fraudulent.  Had  thq  action 
been  brought  for  the  purpose  of  charging  the  father  as  one 
of  the  proprietors  of  the  business,  then  such  evidence  might 
have  been  of  some  significance.  '  It  is  unfortunate  that  the 
other  creditors  of  Merlin  were  unable  to  get  their  pay ;  but, 
after  a  careful  reading  of  the  testimony,  we  are  forced  to 
the  conclusion  that  the  evidence  does  not  warrant  the  find- 
ing that  he  made  the  payments  to  his  father,  mentioned, 
with  the  intent  to  hinder,  delay,  or  defraud  his  creditors; 
much  less  that  the  garnishee  participated  in  any  such  fraud- 
ulent intent. 

The  law  applicable  to  the  facts  and  in  support  of  our 
conclusions  has  been  so  often  and  so  recently  enunciated  by 
this  court  as  to  require  no  further  discussion  here.  First 
Nat.  Bank  v.  Bertschyy  52  Wis.  438;  Mehlhop  v.  Pettibone^ 
54  Wis.  652;  ErdaU  v.  Atwood,  79  Wis.  1;  Second  Nat 
Bank  v.  Merrill,  81  Wis.  142,  151 ;  Bannister  v.  Phelps,  81 
Wis.  256. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  render 
judgment  in  favor  of  the  garnishee  and  against  the  plaintiff. 

WiNSLow  and  Pinnby,  JJ.,  took  no  part. 
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SizsB,  Appellant,  ts.  QcjiklaK)  Respondent. 

May  6 — May  f  ^  lS9f, 

Easementa :  Right  of  way :  Right  to  fence, 

A  reservation  in  a  deed  of  "a  reasonable  right  of  way  across  the  land " 
conveyed  does  not  entitle  the  owner  of  the  dominant  estate  to  in- 
close a  right  of  way  with  fences. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Zoo  County. 

The  plaintiff,  Siser,  is  the  owner  of  a  tract  of  land  on 
section  2,  containing  about  seventeen  acres,  and  also  of 
forty  acres  of  land  on  section  1,  about  ninety  rods  east  of 
the  former  tract.  The  defendant  owns  a  tract  of  land 
lying  immediately  between  the  plaintiffs  two  tracts,  and 
both  parties  derived  title  from  the  same  common  grantor, 
who,  in  conveying  to  the  defendant,  Quinlany  reserved  "a 
reasonable  right  of  way  across  the  land  "  so  conveyed,  be- 
tween the  tracts  retained  bv  him  and  now  owned  bv  the 
plaintiff.  These  tracts  the  said  common  grantor  subse* 
quently  conveyed  to  the  plaintiff's  grantor,  together  with 
the  said  right  of  way.  The  plaintiff  fenced  in  this  right  of 
way  to  the  width  of  one  rod  and  a  half  with  a  wire  fence, 
for  the  better  and  more  advantageous  enjoyment  of  it,  and 
the  defendant,  denying  his  right  to  fence  it  in,  cut  and 
broke  down  the  fence  in  part,  and  sawed  off  a  large  num- 
ber of  the  posts  situate  on  the  premises  over  which  the  way 
passed,  and  threatened  to  cut,  tear  down,  and  destroy  the 
remainder  of  the  fence,  against  the  will  of  the  plaintiff. 
Whereupon  the  plaintiff  brought  this  action  to  enjoin  and 
restrain  the  defendant  from  entering  upon  the  plaintiff's 
premises  and  from  interfering  with  said  premises  or  with 
the  plaintiff  in  any  manner  so  as  to  prevent  him  from  a  full 
and  free  use  and  enjoyment  of  the  premises  aforesaid  and 
of  the  fences  situate  thereon. 
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The  defendant  admits  the  existence  of  the  alleged  right 
of  W9.y  over  his  said  lands,  and  alleges  that  he  has  not  de- 
nied and  does  not  deny  plaintiffs  right  to  pass  over  it,  but 
he  denies  that  the  plaintiff  has  any  right  to  fence  in  or  in- 
close such  right  of  way  on  the  sides  thfereof.  The  circuit 
court  at  the  hearing  was  of  the  opinion  that  the  right  of 
way  was  an  easement  merely,  and  that  the  plaintiff  had  no 
right  to  fence  it  in,  and  gave  judgment  dismissing  the 
complaint,  from  which  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Daffy  cfe  Mc- 
Orory^  and  oral  argument  by  J,  H,  McCrory, 

For  the  respondent  there  was  a  brief  by  Colman^  Suther- 
land cfe  Hitter^  and  oral  argument  by  J.  W.  Hiner, 

PiNNEY,  J.  The  right  of  way  reserved  by  the  defend- 
ant's grantor,  and  afterwards  conveyed  by  him  to  the 
plaintiff  with  the  lands  to  which  it  was  appurtenant,  cre- 
ated a  mere  easement.  The  language  of  the  deed  reserving 
it  is  "  a  reasonable  right  of  way,"  and  the  common  grantor 
of  both  parties  conveyed  it  subsequently  with  the  lands 
to  which  it  was  appurtenant  as  "  the  right  of  way  across 
P.  Quinlan^s  land."  The  plaintiff  thus  became  the  owner  of 
the  dominant  estate  for  the  benefit  of  which  the  easement 
existed,  and  the  defendant's  was  the  servient  estate,  bur- 
dened with  the  easement  in  question. 

It  is  argued  that  because  the  right  granted  is  "  a  reason- 
able right  of  way,"  and  it  is  necessary  to  as  full  and  perfect 
enjoyment  of  it  as  is  desirable,  that  ther^^fore  the  plaintiff, 
for  his  greater  convenience  and  safety  in  its  use,  has  a 
right  to  fence  it  in ;  but  we  do  not  think  the  language  in 
question  warrants  any  such  conclusion.  The  lateral  bound- 
aries and  width  of  the  way  are  jiot  specified.  The  word 
reaeonoihle  obviously  has  reference  to  the  width  and  limits 
of  the  way  to  be  enjoyed,  but  still  it  is  a  mere  right  of 
way,  a  mere  easement,  and  no  more,  and,  though  a  burden, 
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is  not  an  estate  or  interest  in  landd,  and  does  noc  confer  on 
the  plaintiflf  any  exclusive  or  permanent  right  of  occupancy, 
but  merely  a  transitory  use.  -  The  defendant,  as  the  owner 
of  the  servient  estate,  is  circumstanced  in  respect  to  this 
easement  substantially  as  the  owner  of  an  estate  along  or 
over  which  a  highway  passes  is  at  coipmon  law  in  respect 
to  fencing  the  highway.  He  may  fence  along  the  highway 
or  not,  as  his  convenience  may  dictate,  but  he  is  not  bound 
to  fence  it,  or  to  permit  any  one  else  to  do  so.  If  the 
plaintiflf  is  allowed  to  fence  in  his  right  of  way  it  will  work, 
it  is  manifest,  an  exclusion  of  the  defendant  from  the  land 
over  which  it  passes,  the  full  legal  title  to  which  still  re- 
mains in  him,  which  was  not  contemplated  by  the  langu^^e 
used  in  the  deed  reserving  the  right  of  way  or  by  the  deed 
conveying  it  to  the  plaintiflf,  and  would  permit  the  plaintiflf 
to  exercise  rights  and  avail  himself  of  methods  of  use  and 
enjoyment  of  the  defendant's  estate  of  a  more  permanent 
character  than  a  mere  right  of  way  over  his  lands,  and  not 
essentially  pertaining  to  or  resulting  from  a  mere  easement 
over  them. 

The  owner  of  the  soil  of  a  way,  whether  public  or  pri- 
vate, may  make  any  and  all  uses  of  it  to  which  the  land 
can  be  applied,  and  take  all  profits  which  can  be  derived 
from  it  consistently  with  the  enjoyment  of  the  easement. 
Washb.  Easem.  p.  *264  et  seq,  AH  rights  which  are  con- 
sistent with  the  reasonable  exercise  of  the  easement  remain 
with  the  grantor,  because  they  are  not  granted.  In  this 
case  the  lands  were  conveyed  by  the  common  grantor  to 
the  defendant,  and  the  mere  easement  was  reserved  and 
conveyed  to  the  plaintiflf.  He  is  entitled  only  to  a  reason- 
able and  usual  enjoyment  and  use  of  the  easement.  Bake- 
man  v.  Talbot,  31  N.  Y.  366,  371;  Baker  v.  Frick,A&  Md. 
337.  In  BriU  v.  Brill,  108  N.  Y.  511,  517,  similar  views 
are  expressed,  and  it  is  there  laid  down  that  ^'  the  owner  of 
the  soil  has  all  the  rights  and  benefits  of  ownership  con- 
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sistent  with  such  easement.  Among  others  must  be  the 
right  to  have  his  lands  fenced  or  unfenced  at  his  pleasure. 
In  the  absence  of  fences,  his  horses  and  cattle  must  not  ob- 
struct the  way,  and  the  owner  of  the  way  is  bound  to  the 
exercise  of  due  and  reasonable  care  by  his  own  methods  to 
prevent  his  cattle  or  other  animals  from  trespassing.  An 
inclosed  road  might  be  a  convenience,  but  its  creation  is  not 
imposed  upon  the  owner  of  the  soil  by  the  terms  of  the 
reservation ;  it  is  not  an  actual  or  direct  necessity  to  the 
full  enjoyment  of  the  privilege  reserved,  and  it  cannot  be 
implied  as  incident  thereto." 

Testimony  was  given  to  show  that  the  defendant  con- 
sented to  the  erection  of  the  fence,  but  this  was  no  more 
than  a  parol  license,  which  was  revocable,  and  was  in  fact 
revoked  by  the  acts  and  conduct  of  the  defendant. 

The  judgment  of  the  circuit  court  is  correct  and  must  be 
affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  note  to  this  case  in  16  Ia  R  A.  512.— Rep. 


Williams  and  others.  Respondents,  vs.  "Williams,   Inter- 
vener, Appellant. 

^ay  7 — May  £4, 1892. 

Partition  of  land :  Payment  of  liens:  Trial  by  jury:  Advisory  verdict: 
Erroneous  instruction :  Reversal  of  judgment :  Legacy  charged 
upon  land:  Statute  of  limitations :  Presumption  of  payment 

1.  Under  sec  8129,  R  S.  (providing  that  in  an  action  for  partition,  upon 
an  application  by  a  creditor  having  a  lien  upon  the  land  for  pay- 
ment, '*  if  any  question  of  fact  shall  arise,  which,  in  the  opinion  of 
the  court,  cannot  be  satisfactorily  determined  without  a  trial  by 
jury,  the  court  shall  direct  an  issue  to  be  made,  which  shall  be 
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tried  as  in  other  cases"  etaX  the  verdict  of  the  jury  is  not  conclu- 
sive but  merely  advisory. 

2l  In  such  a  case  the  issue  tried  by  the  jury  was  as  to  whether  a  legacy 
which  was  a  charge  upon  the  land  had  been  paid.  The  evidence 
was  conflicting.  The  court  erroneously  instructed  the  jury  that  a 
presumption  of  payment  had  been  raised  by  the  lapse  of  more  than 
twenty  years.  The  jury  found  that  the  legacy  had  been  paid,  and 
the  court  thereupon  also  found  that  to  be  the  fact  and  rendered 
judgment  accordingly.  Held  that,  although  the  verdict  was  merely 
advisory,  the  error  in  the  instruction  was  material  and  fatal  to  the 
judgment 

8.  In  a  proceeding  to  enforce  payment  of  a  legacy  as  a  lien  upon  land 
devised  subject  to  its  payment,  where  there  has  been  no  denial  or 
repudiation  of  the  trust,  the  statute  of  limitations  has  no  applica- 
tion, nor  does  the  lapse  of  time  raise  any  presumption  of  payment 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  D-  S.  Tullavy  and 
oral  argument  by  Mr,  Tullar  and  Mr,  E,  Merton, 

For  the  respondents  there  was  a  brief  by  D,  H,  Sunmer 
and  P.  H,  Carney^  and  oral  argument  by  Mr.  Sumner, 
As  to  the  presumption  of  payment  raised  by  the  lapse  of 
more  than  twenty  years,  they  cited  2  Perry,  Trusts,  127, 
sec.  ^hQ\Sa7iderson  v.  Olmsted^  2  Pin.  224;  Arden  v,  Arden^ 
1  Johns.  Ch.  313;  Bean  v.  TonneUy  94  N.  Y.  381;  Loder  v. 
Ilatjleld,  71  id.  92;  Am.  Bible  Soc.  v.  Ilehard,  51  Barb.  552; 
Smith  V,  Remington,  42  id.  75 ;  Clurk  v.  Ford^  34  How.  Pr. 
478;  Macauley  v.  Palmer^  6  K  Y.  Supp.  402;  Zyon  v. 
Adde,  63  Barb.  89. 

Orton,  J.  George  WiUiains  commenced  suit  against 
Ckarlss  Williams  for  a  partition  of  certain  lands  in  Wau- 
kesha county,  devised  to  them  jointly  during  their  joint 
lives  and,  after  the  death  of  one,  to  the  survivor  and  his 
heirs  in  fee,  by  their  father,  John  Williams,  by  his  will 
dated  the  17th  day  of  January,  1860.  By  said  will  there 
was  given  to  the  appellant,  John  II.  Williams^  a  brother  of 
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the  said  Oeorge  and  Chartea  Willtamsy  tno  respondents,  a 
legacy  of  $600.  The  said  lands  were  by  said  will  first  de- 
vised to  Mary  Williams,  the  wife  of  said  testator,  for  life, 
and  on  her  death  as  above.  Both  of  said  devises  were  sub- 
ject to  the  payment  of  legacies,  and  thereby  said  legacy  to 
the  appellant  became  a  charge  upon  said  lands.  The  ap- 
pellant intervened  in  said  suit  for  partition  to  enforce  the 
charge  or  lien  upon  said  lands  of  his  said  legacy.  The  re- 
spondents answered  his  petition  for  such  purpose,  alleging 
the  payment  of  said  legacy  by  their  mother^  the  said  Mary 
Williams,  as  executrix  of  said  will.  .  This  was  the  issue  to 
be  tried. 

The  court  called  a  jury  to  find  upon  said  issue  of  pay- 
ment as  advisory  to  the  court,  and  submitted  to  the  jury 
the  following  question:  "Has  the  legacy  of  $600,  referred 
to  in  the  testimony,  ever  been  paid  to  John  II.  Williams^ 
the  legatee?"  The  jury  answered  said  question  in  the  af- 
firmative. Whereupon  the  court  also  found  that  it  had 
been  paid  before  the  commencement  of  the  action,  and  ren- 
dered judgment  in  favor  of  the  respondents  and  against 
the  appellant,  the  said  intervener.  From  that  judgment 
this  appeal  is  taken. 

*  Soon  after  the  will  was  made  the  testator,  John  Will- 
iams, died,  and  said  will  was  admitted  to  probate  December 
3,  1860,  and  Mary  Williams,  his  widow,  became  executrix 
and  also  entered  into  the  possession  and  enjoyment  of  said 
land.  There  was  personal  estate  in  her  hands  of  the  value 
of  $2,293.89,  and  no  debts  to  be  paid,  and,  if  this  and  other 
legacies  were  not  paid,  the  estate  may  have  so  remained 
until  her  death  on  the  27th  day  of  December,  1884.  The 
said  Charles  Williams,  one  of  said  respondents,  became  ad- 
ministrator of  the  estate  with  the  will  annexed,  on  the  13th 
day  of  June,  1885.  The  said  appellant  became  of  age  in 
al>out  ten  days  after  the  death  of  his  father,  and  might  at 
any  time  have  taken  measures  to  obtain  the  payment  of 
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said  legacy,  but  neglected  to  do  so  until  his  intervention  in 
this  suit  in  January,  1890,  after  the  lapse  of  nearly  thirty 
years.  There  was  some  testimony  tending  to  prove  that 
the  legacy  was  paid  by  the  appellant's  mother  while  she 
was  in  possession  of  the  land  and  executrix.  The  said 
Charles  Williams  testified  that  in  1867  the  appellant  said 
the  legacy  had  been  paid.  This  was  said  in  answer  to  the  * 
question,  "Why  did  you  not  sue  the  mother  for  the  legacy 
also,  when  vou  sued  her  for  your  wages  on  the  farm?" 
That  suit  was  for  wages  only.  Mrs.  Jones,  the  sister  of 
the  appellant,  testified  that  the  next  winter  after  their 
father's  death  she  saw  her  mother  pay  the  appellant  quite 
a  sum  of  money  in  bills.  The  appellant  testified  that  after 
his  suit  against  her  for  his  wages,  in  1867,  he  never  saw  his 
mother.  He  left  her  to  seek  a  new  home  in  the  west ;  and 
he  must  have  needed  money,  or  he  would  not  have  sued 
his  mother  for  his  wages.  Why  did  he  not  also  claim  his 
legacy,  if  it  had  not  been  paid?  The  appellant  denies  the 
above  evidence,  and  testified  that  the  legacy  had  never 
been  paid. 

It  is  assigned  as  error,  ^r«^  that  the  court  denied  the  ap- 
pellant a  jury  trial  of  the  issues,  and  third  that  the  court 
submitted  the  case  to  the  jury  for  an  advisory  verdict. 

The  statute  (sec.  3129,  R  S.)  provides  that  the  court  may 
direct  an  issue  to  be  made  of  any  fact  in  such  a  case,  "  which 
shall  be  tried  [by  the  jury]  as  in  other  cases,"  "  if  in  his 
opinion  it  cannot  be  determined  satisfactorily  without  a  trial 
by  jury."  This  language  does  not  imply  that  the  verdict 
shall  have  the  same  effect  as  in  other  jury  cases.  It  is  to 
be  tried  as  in  other  cases;  that  is,  that  they  shall  be  sworn 
and  hear  the  evidence,  and  deliberate  on  their  verdict,  and 
render  it  as  in  other  cases.  It  is  the  opinion  of  the  court 
that  a  certain  question  of  fact  in  the  case  cannot  be  satis- 
factorily determined  without  a  trial  by  jury.  It  is  a  ques- 
tion of  fact  primarily  to  be  determined  by  the  court,  but  it 
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is  the  opinion  of  the*  court  that  it  could  more  satisfactorily 
determine  it  by  the  aid  of  a  jury, —  satisfactorily  to  the 
court,  not  to  the  parties.  That  is  the  obvious  meaning  of 
the  language.  It  is  a  single  question  of  fact,  like  a  feigned 
issue  in  chancery.  Partition  suits  are  to  be  tried  by  the 
court  and  not  by  a  jury ;  but  the  court  may,  for  its  own  satis- 
faction, direct  a  single  issue  to  be  tried  by  a  jury  as  a  jury 
tries  an  issue  in  other  cases.  If  such  a  verdict  on  a  single 
issue  of  fact  should  be  conclusive,  it  might  determine  the 
whole  case  and  thus  deprive  the  court  of  the  power  to  try 
the  suit.  But  it  would  make  no  difference  in  this  case 
whether  the  verdict  is  conclusive  or  merely  advisory,  for 
there  is  but  one  issue  to  be  tried,  and  that  is  whether  the 
legacy  had  been  paid.  The  jury  found  that  it  had  been 
paid,  and  the  court  adopted  the  verdict  as  its  own  finding, 
and  rendered  judgment  on  it.  The  claimant  had  the  full 
benefit  of  a  jury  trial  on  the  whole  case.  But,  as  a  matter 
of  law,  I  know  of  no  strictly  court  case  in  which  the  law 
authorizes  the  court  to  make  a  special  issue,  or  present  a 
single  question  of  fact  to  be  tried  by  a  jury,  where  the  ver- 
dict would  be  conclusive  upon  the  court.  Jackman  Will 
Case,  26  Wis.  104;  Chqfin  Will  Casey  32  Wis.  557;  Owen's 
Appeal,  87  Wis.  68;  WiU  of  Meurer,  UWis.  392;  WUl  of 
Carroll,  50  Wis.  437. 

The  case  cited  in  the  brief  of  the  appellant,  of  JanesviUe 
Cotton  Mfg.  Co.  v.  Ford,  55  Wis.  197,  does  not  conflict  with 
the  above  holding  or  the  above  cases.  The  language  of  the 
statute  involved  in  that  case  is :  "  Any  issue  of  fact  in  such 
action  may  be  tried  by  a  jury,  with  like  effect  as  in  other 
cases.''  Sec.  3152,  R.  S.  This  court  very  properly  held 
that  this  language  gave  the  verdict  the  same  effect  as  at 
common  law.  This  statute  makes  every  issue  of  fact  triable 
by  a  jury,  and  the  other  only  an  issue  of  fact  that  the  court 
may  direct  to  be  made  for  jury  trial.  The  language,  to  be 
"  tried  with  like  effect  as  in  other  cases,"  and  to  be  "  tried  as 
in  other  cases,"  is  materially  different. 
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We  shall  be  compelled  to  hold  that  the  court  erred  in 
instructing  the  jury,  if  an  erroneous  instruction  to  a  jury 
whose  verdict  is  not  conclusive  upon  the  issue,  and  only  ad- 
visory to  the  court,  is  a  material  error.  (1)  The  verdict  is 
intended  to  have  at  least  some  efifect.  It  has  the  effect  to 
advise,  instruct,  or  aid  the  court  to  make  a  correct  finding 
upon  the  issue.  (2)  If  the  court  makes  the  same  finding  of 
fact  as  the  jury,  it  will  be  presumed  to  have  done  so,  to 
some  extent  at  least,  in  consequence  of  the  verdict,  and 
also  because  it  takes  the  same  view  of  both  the  testimony 
and  the  law  that  influenced  the  jury  to  find  its  verdict.  It 
follows,  therefore,  that  an  erroneous  instruction  to  the  jury  . 
of  the  law  applicable  to  the  issue  is  material  and  affected 
the  judgment.  We  may  conclude,  further,  that  the  court 
in  making  its  finding  gave  effect  to  and  was  governed  by 
the  same  principles  of  law  as  in  the  instructions  to  the 
jury.  If  the  jury  was  influenced  by  the  erroneous  instruc- 
tion of  the  law  to  find  its  verdict,  it  may  be  presumed  that 
the  court  was  also  influenced  by  the  same  law  to  make  its 
finding  the  s^me  as  the  verdict.  This  makes  the  instruc- 
tion doubly  material  and  fatal  to  the  judgment. 

The  instruction  to  the  jury,  claimed  to  be  erroneous,  is, 
in  effect,  "  that  they  might  take  into  consideration  the  pre- 
sumption of  law  that  after  the  lapse  of  twenty  years  the 
claim  has  been  paid."  It  has  been  intimated  that  the 
legacy  of  the  appellant  might  have  been  paid  out  of  the 
personal  estate.  It  may  be  intimated,  further,  that  the  dev- 
isees of  the  land,  having  entered  into  the  enjoyment  of  it 
subject  to  the  payment  of  the  appellant's  legacy,  became 
personally  liable  to  pay  it  and  to  an  action  at  law  to  re- 
cover it,  as  in  Loder  v.  Hatfield^  71  N.  Y.  92.  But  this 
proceeding  of  the  appellant  is  to  enforce  the  payment  of 
his  legacy  as  a  lien  and  charge  upon  the  land  devised  to  the 
respondents  in  trust  for  its  payment.  The  appellant  is 
proceeding  against  the  respondents  as  trustees,  to  enforce 
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the  trust  and  payineirt  of  his  legacy  out  of  the  land,  as  in 
Powers  t).  Powers^  28  Wis.  659 ;  Severin  v.  Rueckerick^  62 
Wis.  1 ;  Barker  v.  Barker^  14  Wis.  131 ;  Wier  v.  Simmons^ 
55  Wis.  637;  and  Bostwick  v.  Estate  of  Dickson^  65  Wis. 
593.  In  this  last  case  it  is  held  that  the  statute  of  limita- 
tions does  not  apply  to  such  cases  of  trust ;  and  this  is  the 
settled  law.  The  learned  counsel  of  the  appellant  contends 
that,  this  being  a  suit  to  enforce  a  trust  to  which  the  stat- 
ute of  limitations  cannot  be  pleaded,  neither  can  lapse  of 
time  nor  long  delay  before  such  suit  is  brought  raise  any 
presumption  that  may  affect  his  right  to  recover,  as  a  rule 
of  evidence  or  otherwise. 

The  statute  of  limitations  has  no  application  where  there 
has  been  no  denial  or  repudiation  of  the  trust.  Bostwick 
V.  Estate  of  Dickson,  65  Wis.  593 ;  Shddon  v.  Sheldon,  3 
Wis.  699;  Howell  v.  Howell,  15  Wis.  55;  Spear  v.  Evans,  51 
Wis.  42;  2  Perry,  Trusts,  §  863,  and  note.  Presumption  of 
payment  of  a  legacy  as  a  trust  in  lands,  after  twenty  years' 
delay  of  enforcing  it,  would  generally  defeat  the  action  as 
effectually  as  the  statute  of  limitations  would  bar  it.  It 
would  impose  upon  the  legatee  the  burden  of  proving  a  neg- 
ative,—  that  the  legacy  had  not  been  paid, —  to  rebut  the 
presumption,  and  in  most  cases  he  would  have  no  testimony 
except  his  own.  The  same  reasons  why  the  statute  will  not 
apply  would  seem  to  repel  such  a  presumption  of  payment. 
Trusts  in  land  never  become  stale  claims,  and  the  evidence 
is  not  perishable.  "  A  trustee  cannot  be  presumed  to  hold 
adversely  to  his  cestui  que  trust  On  the  contrary,  he  is 
presumed  to  hold  for  his  cestxd  que  trust  until  the  contrary 
appears."  2  Perry,  Trusts,  §  866 ;  Harmood  v.  Oglander, 
6Ves.  199;  Whiting  v.  Whiting,  4t  QrsLy,23Q.  "Where  a 
cestui  que  trust  seeks  an  account  from  an  express  trustee, 
there  is  no  limitation  of  time,  as  the  statute  of  limitations 
does  not  apply."  2  Perry,  Trusts,  §  871 ;  Mathew  v.  Brise, 
14  Beav.  341.     "Neither  lapse  of  time,  nor  any  defense 
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analogous  to  the  statute  of  limitations,  can  be  set  up  by  the 
trustee  of  an  express  trust  as  a  defense  to  his  ability  to  ex- 
ecute the  trust."  Preston  v.  Walsh,  10  Fed.  Rep.  325.  "  It 
is  a  general  rule  that  neither  lapse  of  time,  nor  the  rule  of 
analogy,  nor  any  defense  analogous  to  the  statute  of  limita- 
tions can  be  set  up  by  a  trustee  of  an  express  trust."  Brad- 
ley V.  Cole,  67  Iowa,  650. 

There  may  be  money  demands  or  accounts  or  complicated 
settlements  connected  with  trusts,  to  which  the  statute  of 
limitations  even  will  apply,  and  presumption  of  payment 
from  lapse  of  time.  But  I  am  unable  to  find  any  case 
where  such  a  presumption  obtains  in  reference  to  an  ex- 
press trust  in  lands,  like  the  present.  It  would  be  supposed 
that  trust  in  and  long  indulgence  of  a  trustee  of  such  a 
trust  would  make  him  the  more  willing  to  pay  and  dis- 
charge the  trust  rather  than  to  set  up  such  indulgence  as  a 
presumption  of  payment.  The  cestui  que  trust  might  be 
willing  to  let  his  money  remain  secured  by  the  land  in 
trust,  rather  than  enforce  his  lien.  Such  trusts  are  gener- 
ally between  members  of  the  same  family,  where  delay 
would  be  the  natural  tendency.  In  short,  whatever  rea- 
sons have  established  the  principle  that  the  statute  of  lim- 
itations will  not  apply  to  such  a  case  are  adverse  to  such  a 
presumption  of  payment. 

As  to  all  ordinary  demands  for  the  payment  of  money, 
there  is  a  presumptign  of  payment  after  twenty  years. 
Sanderson  v.  Olmsted,  2  Pin.  224.  If  the  appellant  had 
sued  the  trustees  at  law  for  his  legacy,  then  the  statute  of 
limitations  and  such  a  presumption  might  both  prevail,  as 
in  other  cases  of  claims  for  money.  Such  are  the  cases 
cited  by  the  learned  counsel  of  the  respondents.  Hender- 
son V,  AtkinSy  28  Law  J.  (Ch.),  913,  cited  as  being  in  point, 
was  not  a  trust  in  lands,  but  the  legacy  was  payable  out  of 
the  personal  estate,  which  the  executor  consumed  and  was 
liable  to  pay  the  legacy  as  a  personal  obligation.    The  pre- 
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sumption  of  payment  after  twenty  years  was  not  applied, 
bat  the  statute  of  limitations.  There  are  none  of  the  cases 
dted  for  the  enforcement  of  a  trust  in  lands. 

From  the  examination  we  have  been  able  to  make  of  the 
question,  we  are  compelled  to  hold,  although  with  some 
hesitation,  that  the  instruction  was  erroneous  in  this  case. 
The  other  evidence  of  payment  was  not  so  conclusive  but 
that  the  jury  must  have  been  influenced  by  this  instruc- 
tion to  find  a  verdict  that  the  legacy  had  been  paid.  We 
might  not  consider  this  error  material  if  the  evidence  of 
payment,  unaided  by  this  presumption,  was  conclusive. 
But  the  evidence  is  conflicting.  The  appellant  denied  that 
he  ever  admitted  that  the  legacy  had  been  paid,  so  that 
there  was  really  no  undisputed  evidence,  except  the  mere 
fact  that  the  appellant  sued  his  mother  for  his  wages  on 
the  farm  and  did  not  sue  her  for  his  legacy  at  the  same 
tijne,  and  that  the  mother  at  one  time  paid  him  money. 
We  must  hold,  therefore,  that  the  error  is  fatal  to  the  judg- 
ment. 

The  other  pretended  errors  may  not  occur  on  another 
triaL  The  questions  disposed  of  are  more  troublesome 
than  important,  but  they  may  have  made  this  opinion  of 
unreasonable  length. 

By  ths  Court. — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 
voi*  83—26 
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HuBD,  Respondent,  vs.  The  Town  of  Milton,  Appellant. 

May? --May  tJ^  1892, 

(J)  Appeal:  Reversal  heoauee  verdict  against  evidence,    (9-4)  Defective 
sidewalk:  Personal  ir^ries:  Evidence, 

I,  The  judgment  in  an  action  at  law  will  not  be  reversed  on  the 
ground  that  the  yerdict  is  against  evidence,  except  where  the  re- 
fusal of  the  trial  court  to  set  aside  such  verdict  was  a  manifest 
abuse  of  discretion. 

2l  In  an  action  fen*  personal  injuries  caused  by  a  defect  in  a  sidewalk, 
the  evidence  that  a  defect  existed  at  the  point  named  in  the  notice 
of  injury  and  complaint,  that  it  had  existed  so  long  that  the  defend- 
ant town  was  chargeable  with  notice  of  it^  and  as  to  the  injuries  to 
plaintiff  caused  by  her  falling  at  that  place,  is  held  suflScient  to  sus- 
tain a  verdict  for  plaintiff. 

&  The  trial  court  properly  refused  to  strike  out  testimony  that  Portly 
after  the  accident  plaintiff  "complained* of  her  head  and  back,*' 
although  the  witness  failed  to  give  the  words  uttered  by  plaintiff. 

4  A  witness  was  k^ked  whether  there  had  been  any  change  in  the 
sidewalk  from  the  time  of  the  accident  down  to  a  change  said  to 
have  been  made  a  few  weeks  before  the  trial  It  did  not  appear 
that  he  knew  the  condition  of  the  walk  during  that  peri6d,  or  that 
there  had  been  any  such  recent  change.  Held,  that  the  exclusion  of 
the  question  was  not  error. 

APPEAL  from  the  Circuit  Court  for  Wcmkesha  County. 

This  action  was  commenced  about  June  15,  1890,  to  re- 
cover damages  alleged  to  have  been  sustained  by  the  plaint- 
iff by  reason  of  a  defective  sidewalk  in  the  unincorporated . 
village  of  Milton  in  the  defendant  town,  while  traveling- 
thereon  on  the  evening  of  April  27,  1889.  The  complaint 
is  in  the  usual  form  in  such  cases,  and  alleges  the  usual  no- 
tice and  the  presentation  and  filing  of  claim.  The  answer 
consists  of  admissions,  denials,  and  an  allegation  of  con- 
tributory negligence.  At  the  close  of  the  trial  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff,  and  -assessed  her 
damages  at  $5,000.  From  the  judgment  entered  thereon 
the  defendant  appeals. 


Digitized  by 


Google 


Wis.]  SASXJARY  TEEM,  1893.  408 

Hard  t&  The  Town  of  Milton. 

For  the  appellant  there  was  a  brief  by  Jackson  <b  Jadkaon 
attorneys,  and  L  C.  Sloauy  of  ooansel,  and  oral  argument 
by  A.  A.  Jackson  and  /.  0.  Sloan. 

John  Winans  and  E.  M.  Hyzer^  for  the  respondent. 

Oassoday,  J.  Milton  is  an  unincorporated  village  in  the 
defendant  town,  and  contains  a  population  of  about  850. 
A  public  street  or  highway  runs  north  and  south  through 
the  village,  known  as  the  "  Fort  Atkinson  Road,"  and  the 
same  has  been  fenced  out  as'  such  and  traveled  for  more 
than  fifty  years.  The  business  portion  of  the  village  and 
the  Goodrich  Hotel  are  located  on  the  east  side  of  this 
highway  and  near  the  railroad.  North  of  such  business 
portion  and  that  hotel  there  are  houses  on  both  sides  of 
this  highway  for  a  distance  of  some  forty  or  fifty  rods;  and 
for  that  distance  there  is  and  has  been  for  more  than  thirty 
years  a  sidewalk  on  each  side  of  this  street  or  highway, 
and  constituting  a  part  thereof.  At  the  time  of  the  acci- 
dent the  plaintiJBf  was  about  twenty-two  years  of  age,  and 
resided  with  Joseph  Davis,  her  step-father,  on  the  west  side 
of  this  highway,  and  on  the  first  lot  south  of  the  cemetery. 
On  the  east  side  of  that  highway,  at  that  time,  and  about 
half  way  between  the  hotel  and  the  house  of  Mr.  Davis, 
was  the  residence  of  Mr.  Cornwall,  fronting  on  this  street 
towards  the  west;  and  adjoining  that  on  the  north  was  the 
residence  of  Mr.  Blaisdell,  fronting  also  to  the  west.  It  is 
conceded  by  all  that  the  walk  in  question  was  built  in  1881, 
under  the  supervision  of  one  of  the  pathmasters  of  the 
town,  and  paid  for  with  moneys  belonging  to  the  road  dis- 
trict;  that  the  stringers  were  two  inches  thick  and  four 
inches  wide ;  that  the  boards  were  fence  boards,  sixteen 
feet  long,  six  inches  wide,  and  one  inch  thick,  each  cut  into 
four  pieces,  so  that  they  would  be  four  feet  long;  that  in 
constructing  the  walk  three  stringers  were  laid  flat  on  the 
ground, —  one  in  the  middle,  and  one  on  each  side;  that 
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there  were  two  nails  to  each  board  in  each  oatside  stringer, 
and  possibly  the  middle  stringer;  that  the  boards  extended 
a  few  inches  beyond  the  stringers  on  either  side. 

The  testimony  of  the  plaintiff  as  to  the  occurrence  of  the 
injury  is  to  the  effect  that  on  the  evening  of  April  27, 1889, 
she  had  been  down  town;  that  on  her  way  back  she  met 
Miss  Ida  Craig;  that  they,  together,  with  the  plaintiff  on 
the  side  towards  the  fence,  walked  north  on  the  sidewalk 
on  the*  east  side  of  the  street  for  about  four  rods,  to  a  point 
a  tittle  north  of  Cornwall's  small  front  gate,  when  the 
boards  made  them  fall, — tripped  them  up, —  flew  up  and 
threw  them  both  down;  that  the  boards  threw  the  plaintiff 
so  that  she  struck  her  back,  head,  and  limbs ;  that  the 
boards  struck  across  her  head  and  threw  her  on  her  back ; 
that  when  she  went  down  she  fell  forward,  and  then  twisted 
over  on  her  back;  that  the  board  struck  her  on  the  fore- 
head and  on  her  back,  limbs,  knee,  and  hips ;  that  she  did 
not  know  before  that  the  boards  were  loose  at  that  point ; 
that  she  had  usually  traveled  on  the  west  side  of  the 
street;  that  it  was  after  dark, —  between  dusk  and  dark; 
that  a  board  came  up  on  the  sidewalk,  and  tripped  her. 
The  testimony  of  Miss  Craig,  who  was  at  the  time  only 
twelve  years  of  age,  corroborates  the  plaintiff  as  to  the 
time  and  place  of  the  fall,  and  is  to  the  effect  that  they 
were  walking  together  as  stated,  when  the  plaintiff  stepped 
on  the  end  of  the  board,  and  the  end  towards  the  witness 
flew  up  and  tripped  the  plaintiff,  and  they  both  fell.  The 
notice  to  the  supervisors  locates  the  defect  and  place  of  the 
injury  "  at  a  point  about  nineteen  feet  and  five  inches  south 
of  the  northwest  corner  of  Cornwall's  premises;"  and  the 
statement  of  the  claim  filed  and  the  complaint  fix  it  at  the 
same  point. 

There  were  several  witnesses  on  the  part  of  the  plaintiff, 
whose  testimony  tends  to  prove  that  at  the  time  of  the  in- 
Jury,  and  for  several  weeks,  if  not  months,  prior  thereto, 
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there  were  t^o  or  three  loose  boards  in  the  walk  in  front 
of  Cornwall's  lot,  at  or  near  the  point  designated;  and  that 
in  May  or  June  subsequent  to  the  injury  the  walk  at  that 
point  was  repaired.  On  the  other  band,  the  defendant, 
while  conceding  that  the  walk  was  out  of  repair  in  front  of 
Blaisdeirs  lot  at  the  time  of  the  injury,  and  that  the  same 
was  subsequently  repaired,  strenuously  insists  that  there 
was  at  that  time  no  defect  in  the  walk  at  the  particular 
point  designated,  nor  anywhere  in  front  of  Cornwall's  lot. 
In  support  of  such  contention  ten  witnesses  were  sworn 
and  examined  on  the  part  of  the  defendant,  who  testified  to 
the  effect  that  the  walk  at  the  point  designated, — that  is  to 
say,  in  front  of  the  north  half  of  Cornwall's  lot, —  was  re- 
paired in  July,  1888,  by  putting  new  stringers  or  sills  under 
the  walk,  by  taking  plank  and  splitting  them  and  putting 
one  under  the  center  of  the  walk  and  one  under  the  ends 
of  the  boards,  on  each  side,  outside  of  the  old  stringers,  and 
nailing  the  boards  to  such  new  stringers  with  wire  nails, 
whereas  they  had  previously  been  nailed  to  the  old  string- 
ers with  common  nails ;  and  some  of  this  testimony  is  given 
with  circumstantial  corroboration. 

The  jury  were  instructed  to  the  effect  that  if  they  found 
that  the  plaintiff  did  not  sustain  damage  by  reason  of  a 
defect  consisting  of  loose  boards  and  decayed  stringers 
thereunder  at  the  point  mentioned  in  the  notice  and  alleged 
in  the  complaint  as  about  nineteen  feet  and  five  inches  south 
from  the  northwest  corner  of  Cornwall's  premises,  then 
their  verdict  must  be  for  the  defendant.  The  verdict  in 
favor  of  the  plaintiff  is  necessarily  to  the  effect  that  at  the 
time  of  the  injury  such  defect  existed  at  the  point  named 
in  the  notice  and  alleged  in  the  complaint.  There  is  cer- 
tainly plenty  of  evidence  in  the  record  to  sustain  this  ver- 
dict. The  contention  really  is  that  it  is  against  the  great 
weight  and  preponderance  of  the  evidence.  One  of  the 
counsel  goes  to  the  extent  of  claiming  that  it  is  our  duty  to 
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reverse  the  judgment  unless  we  are  satisfied  with  the  ver- 
dict; that  is  to  say,  unless  we,  as  jurymen,  would  have  re- 
turned a  like  verdict.  To  hold  such  a  rule  would  not  only 
be  contrary  to  the  decisions  of  this  court  during  its  entire 
existence,  but  in  direct  violation  of  that  clause  of  our  state 
constitution  which  declares  that  "  the  right  of  trial  by  jury 
shall  remain  inviolate."  [Art.  I,  sec.  5.]  That  right  is  se- 
cured to  the  plaintiff  in  this  case.  This  court,  in  an  action 
at  law  like  this,  cannot  reverse  on  the  ground  that  the 
verdict  is  against  evidence,  except  where  the  refusal  of  the 
trial  court  to  set  aside  the  same  is  a  manifest  abuse  of  dis- 
cretion.   This  is  not  such  a  case. 

Upon  the  same  theory  we  must  hold  that  the  evidence 
tending  to  prove  that  such  defect  had  existed  for  a  suf- 
ficient length  of  time  prior  to  the  injury  to  charge  the  de- 
fendant with  notice  is  such  as  authorized  the  submission  of 
that  question  to  the  jury. 

It  appears  that  the  plaintiff  did  not  employ  a  doctor 
until  twenty  days  after  she  fell  upon  the  walk.  The  doctor 
then  found  her  suffering  from  spinal  meningitis.  It  is  stren- 
uously contended  that  this  condition  was  not  caused  nor 
induced  by  the  fall  in  question,  but  was  the  result  of  her 
conduct,  and  what  occurred  between  that  time  and  the  time 
of  calling  the  doctor,  and  particularly  by  fast  riding  on  a 
trip  to  Ft.  Atkinson,  May  10, 1889;  and  evidence  was  given 
tending  to  show  such  to  be  the  fact.  But  the  verdict  in  favor 
of  the  plaintiff  is  against  that  theory,  and  we  are  forced  to 
hold  that  it  is  sustained  by  sufficient  evidence  in  behalf  of 
the  plaintiff.  It  is  true,  the  defendant's  expert  witnesses, 
in  answer  to  its  hypothetical  question,  gave  it  as  their 
opinion  that  the  spinal  meningitis  was  not  the  result  of  the 
fall;  but  the  same  witnesses,  or  some  of  them,  with  the 
hypothetical  question  modified  so  as  to  conform  to  the  evi- 
dence on  the  part  of  the  plaintiff,  gave  their  opinion  that  it 
might  have  been  caused  by  the  fall. 


Digitized  by 


Google 


Wis.]  .        JAITOAEY  TERM,  1892.  407 

Hurd  vs.  The  Town  of  Milton. 

.  We  perceive  no  error  in  refusing  to  strike  out  testimony 
to  the  effect  that  after  the  injury,  and  on  the  same  even- 
ing it  occurred^  the  plaintiff  "  complained  of  her  head  and 
back."  1  Greenl.  Ev.  §  102.  The  only  ground  upon  which 
it  is  claimed  that  this  evidence  was  inadmissible  is  that  the 
witness  failed  to  give  the  words  uttered  by  the  plaintiff, 
but  merely  gave  his  version  of  what  she  said.  The  dis- 
tinction appears  to  be  too  refined  for  the  practical  admin- 
istration of  the  law. 

The  witness  Lea,  having  testified  on  behalf  of  the  de- 
fendant as  to  the  condition  of  the  walk  in  front  of  Corn- 
wall's lot  from  October,  1888,  down  to  April  27, 1889,  and 
whether  there  was  any  change  in  the  walk  or  loose  boards 
there  during  the  time,  and  how  it  compared  with  other 
walks  on  that  side  of  the  street  during  the  time,  was  asked 
whether  there  was  any  change  in  that  walk  from  April  27, 
1889,  down  to  the  change  made  a. few  weeks  before  the 
last  trial,  and  error  is  assigned  because  the  same  was  ex- 
cluded. But  it  does  not  appear  from  his  testimony  that  he 
knew  the  condition  of  the  walk  from  the  time  of  the  in- 
jury down  to  the  change  just  before  the  trial,  mentioned 
in  the  question,  nor  that  there  had  been  any  such  recent 
change.  If,  as  claimed,  it  was  desirable  to  identify  the 
section  of  the  walk  in  court,  and  which  had  been  taken  up 
some  twenty  months  after  the  injury,  as  the  part  of  the 
walk  at  the  point  in  question  at  the  time  of  the  injury,  then 
it  was  due  to  the  court  and  the  plaintiff  that  questions 
more  appropriate  therefor  should  have  been  put. 

The  witness  Mrs.  Burhans,  having  testified  on  behalf  of 
the  defendant  as  to  the  condition  of  the  plaintiff,  and  as  to 
what  she  said  and  did,  and  failed  to  say  and  do.  May  3, 
1889,  finally  stated :  "  She  had  been  sick  more  or  less,  that 
I  know  of,  the  last  seven  or  eight  years ;  hut  I  never  went 
to  866  her  when  she  was  eidkj  so  IdonH  know  anything  about 
iC    Error  is  assigned  because  this  was  stricken  out  on 
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motion  of  the  plaintiff.  Counsel  for  the  defendant  con- 
tends that  the  testimony  so  stricken  out  reached  back  and 
covered  considerable  of  her  other  testimony.  But  we  are 
satisfied  from  the  nature  of  her  testimony,  the  cross-exam- 
ination, and  the  state  of  the  record,  that  it  was  not  so  in- 
tended by  the  trial  court,  nor  so  understood  by  the  court 
or  jury. 

Mr.  Fuller,  having  testified  on  behalf  of  the  defendant 
that  he  was  present  at  a  conversation  between  his  wife  and 
the  witness  Ida  Craig,  who  was  with  the  plaintiff  when  she 
fell,  in  relation  to  the  accident,  was  asked,  "Did  she  say 
anything  in  that  conversation  aJbout  the  boards  flying  up?  " 
Error  is  assigned  because  this  question  was  excluded.  It 
is  enough  to  say  that,  while  Miss  Craig  was  examined  in 
respect  to  the  conversation  relative  to  the  accident,  yet  she 
was  not  examined  as  to  anything  being  said  in  that  con- 
versation about  the  boards  flying  up,  and  hence  there  was 
no  foundation  for  the  question  for  the  purpose  of  impeach- 
ing her  in  that  regard. 

The  charge  of  the  court  is  very  clear  and  concise,  and 
fully  and  fairly  covers  all  the  issues  in  the  case.  The  rec- 
ord is  voluminous,  but  is  free  from  error. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Patbt,  Bespondent,  vs.  Thb  Chicago,  St.  Paul,  Minnbapo- 
LIS  &  Omaha  Kailway  Company,  Appellant. 

May  9  —  May  £4, 189t. 

Railroads:  Carriers:  Ejection  of  passenger  Tiaving  ticket  on  another 
road:  Evidence:  Special  verdict:  Instructions  to  jury:  ContHbu- 
tory  negligence  and  negligence  aggravating  injury, 

!•  Where  plaintiff,  having  a  ticket  over  another  road,  showed  it  to  the 
conductor  or  a  brakeman  of  defendant's  train,  and  he  helped  her 
upon  the  train,  the  conductor  was  not  justified  in  putting  her  Off 
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the  train  at  a  station  which  was  not  i^  reasonably  safe  and  conven- 
ient point  from  which  she  could  most  ezpeditionsly  reach  a  train 
on  the  proper  road. 

2.  Plaintiff's  testimony  that  she  had  her  tioket  in  her  hand  when  she 
boarded  the  train,  and  showed  it  to  a  man  in  attendance  on  the 
train,  who  had  blue  clothes  on  and  a  cap  with  something  written 
on  it,  who  helped  her  and  her  children  upon  the  train,  is  held  sufficient 
to  sustain  a  finding  tti&t  she  showed  her  tioket  to  the  conductor  or 
a  brakeman. 

8l  a  simple  affirmative  answer  to  an  alternative  question  in  the  special 
verdict^  '*  Did  the  plaintiff  show  her  ticket  to  the  brakeman  or  con- 
ductor of  defendant's  train?**  eta,  is  lield  sufficient^  the  act  of  either 
being  equally  the  act  of  the  company. 

4  A  hypothetical  question  as  to  the  cause  of  plaintiff's  illness  after  her 
expulsion  from  the  train  stated  her  age  as  thirty-three  years,  when 
in  fact  she  was  but  twenty-nine.  Held,  that  the  difference  was  not 
material. 

&  A  medicalwitnees  was  asked  to  give  an  opinion,  to  be  based  partly 
upon  certain  testimony  which  he  had  heard.  Held,  that  the  ques- 
tion required  him  to  assume  that  such  testimony  was  true^  and  its 
aUowanoe  was  not  error. 

(L  Plaintiff's  failure  to  take  ordinary  care  of  herself  after  her  expulsion 
from  the  train,  thus  aggravating  her  injury,  is  not  contributory 
negligence  which  would  entirely  defeat  a  recovery. 

7.  Instructions  to  the  jury,  defining  n^ligence  as  ^^  failure  to  exercise 
that  degree  of  care  which  persons  ordinarily  exercise  under  like 
circumstances,"  and  ordinary  care  as  "such  care  and  prudence  as 
may  reasonably  be  expected  of  a  woman  of  the  age  plaintiff  was, 
under  the  circumstances  in  which  she  was  placed,"  are  held, 
though  somewhat  meager,  not  to  be  erroneous,  in  the  absence  of 
any  request  to  make  them  more  full 

8l  An  affirmative  answer  to  the  question,  '*  Was  negligence  on  the  part 
of  defendant's  servants  the  proximate  cause?"  etc.,  is  Tield  equiva- 
lent to  a  finding  of  want  of  ordinary  care^  the  jury  having  been 
instructed  that  the  negligence  spoken  of  in  the  question  meant  a 
want  of  ordinary  cara 

APPEAL  from  the  Circuit  Court  for  Chippewa  CouDty. 

The  action  is  brought  to  recover  damages  for  the  alleged 
wrongful  ejection  of  plaintiflf  from  defendant's  passenger 
train  at  a  flag  station  on  its  road  called  "  Badger  Mills," 
about  half  way  between  Eau  Claire  and  Chippewa  Falls, 
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November  14, 1885. '  The  plaintiflf  could  not  speak  or  read 
English.  She  boarded  defendant's  train  at  Eau  Claire.  She 
had  a  ticket  issued  by  the  Wisconsin  Central  Railroad,  en- 
titling her  to  passage  from  Eau  Claire  to  a  station  called 
"  Boyd,"  but  by  mistake  evidently  boarded  a  train  on  the 
defendant's  road.  She  testified  that  she  had  her  ticket  in 
her. hand  when  she  boarded  the  train,  and  showed  it  to  a. 
man  in  attendance  on  the  train,  who  had  blue  clothes  on 
and  a  cap  with  something  written  on  it,  who  helped  her 
and  her  children  upon  the  train.  The  conductor  denied 
having  seen  the  plaintiflf  before  he  found  her  on  the 
train,  and  no  brakeman  was  sworn.  The  plaintiflf,  with  her 
children,  was  put  oflf  at  Sadger  Mills,  at  which  place  the 
two  roads  are  within  a  few  feet  of  each  other.  No  one 
was  in  attendance  at  either  station,  nor  was  there  any  fire, 
it  being  a  flag  station  for  both  roads.  There  was  but  one 
dwelling  house  in  the  vicinity,  and  that  was  closed  at  the 
time.  The  day  was  cold,  and  plaintiflf  suflfered  from  the 
cold,  and  claims  that  her  health  has  been  permanently  in- 
jured. After  waiting  some  time,  she  succeeded,  with  the 
aid  of  a  gentleman  who  came  to  the  station,  in  flagging  a 
train  on  the  Central  road. 

The  case  was  once  tried,  and  has  been  in  this  court  upon 
appeal  of  the  defendant  from  a  judgment  against  it  for 
$5,000.  It  is  reported  in  77  Wis.  218.  The  judgment  was 
there  reversed  because  the  jury  were  allowed  to  assess  ex- 
emplary damages,  which  this  court  held  were  not  war- 
ranted by  the  circumstances  of  the  case.  The  facts  of  the 
case  are  so  fully  stated  in  the  former  report  that  it  is  not 
deemed  necessary  to  make  a  further  detailed  statement 
here.  The  only  very  material  diflference  is  that  the  brake- 
man,  who  was  a  witness  on  the  former  trial,  was  not  sworn 
on  the  present  trial. 

The  jury  rendered  a  special  verdict,  as  follows :  "  (1)  Did 
plaintiflf  show  her  ticket  to  the  brakeman  or  conductor  of 
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defendant's  train,  and  thereupon,  by  direction  and  with  the 
assistance  of  such  brak^man  or  conductor,  board  such  train? 
Answer.  Yes.  (2)  Did  the  conductor  ask  plaintiff  for  her 
fare,  and  put  her  off  the  train  upon  her  .refusal  or  neglect 
to  pay  the  same?  A.  Yes.  (3)  Was  Badger  Mills  a  rea- 
sonably safe  and  convenient  place  from  which  the  plaintifif 
could  most  expeditiously  reach  a  train  on  the  Central  road? 
A.  No.  (4)  Was  plaintiflP  injured  by  being  put  ofif  defend- 
ant's train  at  Badger  Mills?  A.  Yes.  (5)  If  to  the  fourth 
question  you  say,  ^  Yes,'  was  negligence  on  the  part  of  the 
defendant's  servants  the  proximate  cause  of  such  injury? 
A.  Yes.  (6)  If  to  the  fifth  question  you  say,  ^  Yes,'  was 
such  injury  one  that  would  reasonably  have  been  antici- 
pated might  probably  result  from  such  negligence,  by  a 
person  in  the  exercise  of  ordinary  care  and  prudence,  cir- 
cumstanced as  the  conductor  of  defendant's  train, was  at 
the  time  he  put  plaintiff  oflf  such  train?  A.  Yes.  (7)  If 
to  the  fifth  question  you  say,  *  Yes,'  what  sum  will  compen- 
sate the  plaintiff  for  such  injury?  A.  Four  thousand  dol- 
lars." Judgment  was  rendered  on  the  verdict  for  the 
plaintiff,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Jaa.  S.  Jlowe,  S. 
Z.  Perririy  and  Z.  J.  liuaJc,  attorneys,  and  -ff.'cT".  MaoBridCy 
of  counsel,  and  the  cause  was  argued  orally  by  Mr,  Mac- 
Bride.  They  contended,  inter  alia,  that  there  was  no  evi- 
dence to  justify  the  submission  of  the  first  question  to  the 
jury.  As  to  who  is  a  passenger,  see  Penn.  R.  Co.  v.  Pricey 
96  Pa.  St.  267;  Gardner  v.  N.  H.  cfe  N.  Co.  51  Conn.  148. 
And  see,  especially,  Peahody  v.  0.  B.  cfe  N.  Co.  12  L.  K.  A. 
823,  21  Oreg.  121.  It  was  error  to  permit  the  hypothetical 
question  answered  by  Dr.  Fortier.  The  question  neither 
stated  the  facts  as  the  basis  for  his  opinion,  nor  did  it  re- 
quire him  to  assume  the  testimony  referred  to  in  the  ques- 
tion, and  on  which  his  opinion  was  asked,  to  be  true.  Ben- 
nett  V.  StoiUy  67  Wis.  69,  84;  Luning  v.  State,  2  Pin.  215, 
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Quirm  v.  HigginSj  63  Wis.  664;  Kreuziger  v,  C.  dk  N. 
W.  R.  Co.  73  id.  158,  163;  Healdv.  Thing,  45  Me.  892;  Peo- 
pie  V.  MoElvavne,  121  N.  Y.  250;  Gregory  v.  N.  Z".,  Z.  E. 
i&  W.  R.  Co.  28  N.  T.  St.  Rep.  726;  Jones  v.  C,  St.  P.,  M. 
cfe  0.  R.  Co.  43  Minn.  279;  Comm.  v.  Rogers,  7  Met.  500, 
505.  The  question  was  also  incompetent  because  it  was  in 
part  an  opinion  founded  upon  an  opinion.  Thompson,  Trials, 
sec.  603;  Walker  v.  Fields,  28  Ga.  237.  The  verdict  is  de- 
fective on  account  of  the  first  question  being  in  the  alter- 
native, and  the  answer  to  that  question  is  vague  and  mean- 
ingless. Carroll  v.  Bohan,  43  Wis.  218 ;  Murray  v.  Abbot, 
61  id.  198;  Jewdl  v.  C,  St.  P.  cfe  M.  R.  Co.  54  id.  617; 
Sherman  v.  Menominee  R.  L.  Co.  77  id.  14.  The  answer  to 
the  fifth  question  is  not  equivalent  to  a  finding  that  defend- 
ant's servants  did  not  exercise  ordinary  care.  Krueger  'o. 
Bronson,  45  Wis.  198. 

For  the  respondent  there  was  a  brief  J.  A.  Anderson  and 
W.  M.  Bowe,  and  oral  argument  by  Mr.  Bowe.  They  ar- 
guedy  among  other  things,  that  it  is  immaterial  whether 
plaintiff  was  a  passenger  within  the  strict  legal  meaning  of 
the  word  or  not.  A  person  on  the  wrong  train  through 
the  invitation  or  negligence  of  the  company's  servant  is 
entitled  to  the  same  care  as  a  passenger,  and  has  the  right 
to  be  returned,  free  of  charge,  to  the  place  of  starting,  or 
taken  to  some  other .  safe  and  convenient  place  where  he 
can  most  safely  and  quickly  reach  the  proper  train.  Hutch- 
inson, Carriers,  sec.  555a,  citing  Pai/ry  v.  C,  St.  P.,  M.  cfe 
O.  R.  Co.  77  Wis.  218;  Int.  cfe  G.  N.  R.  Co.  v.  GHhert,  64 
Tex.  536;  Int.  cfe  G.  N.  R.  Co.  v.  Smith,  27  Am.  &  Eng.  R 
Cas.  148.  Plaintiff  cannot  recover  compensation  for  any 
damage  she  might  have  avoided  by  the  use  of  ordinary  care 
after  becoming  aware  of  the  injury  of  which  she  complains, 
but  she  can  recover  for  any  other  damage ;  and  the  utmost 
result  of  such  negligence  on  her  part  would  be  to  reduce 
her  recovery  to  a  nominal  sum.   Shearm.  &  Redf.  Neg.  sec. 
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95 ;  Beach,  Contrib.  Neg.  85 ;  Pass.  R.  Go.  v.  Boud/rou^  9^ 
Pa,  St.  475;  4  Am.  &  Eng.  Enoy.  of  Law,  81. 

WiNSLow,  J.  In  the  opinion  of  this  conrt  npon  the  former 
appeal  in  this  case  it  was  said  {Patry  v.  C,^  St.  P.,  M.  cfe  O. 
B.  Co.  77  Wb.  218):  "If  the  plaintiff  showed  the  brake- 
man  her  ticket,  the  conductor  was  not  justified  in  putting 
her  off  the  train  at  Badger  Mills,  unless  that  was  a  reason- 
ably safe  and  convenient  point  from  which  she  could  most 
expeditiously  reach  a  train  on  the  Central  road."  This 
principle  must,  of  course,  be  considered  as  settled  in  this 
case,  and  it  must  control  unless  the  testimony  upon  this 
trial  is  materially  different  from  that  given  upon  the  former 
trial  in  some  essential  particular.  The  appellant  claims 
there  is  such  a  difference  in  the  testimony,  arising  from  the 
fact  that  the  brakeman  was  not  sworn  upon  this  trial.  We 
are  unable  to  see  that  the  absence  of  the  brakeman's  testi- 
mony renders  ther  above-quoted  legal  proposition  inappli- 
cable. If  there  was  still  testimony  in  the  case  from  which 
the  jury  could  be  justified  in  finding  that  the  plaintiff 
showed  her  ticket  to  the  brakeman,  there  would  seem  to 
be  no  doubt  of  the  applicability  of  the  proposition.  We 
deem  the  plaintiff's  testimony  sufficient  whereon  to  base  a 
finding  that  she  showed  her  ticket  to  the  conductor  or  a 
brakeman.  As  this  testimony  is  detailed  in  the  foregoing 
statement  of  facts,  it  is  not  necessary  to  repeat  it  here.  It 
necessarily  follows  that  a  nonsuit  could  not  properly  have 
been  granted. 

Two  physicians  were  sworn  as  experts,  upon  the  trial,  as 
to  the  plaintiff's  physical  condition  in  1887, 1888,  and  1889, 
and  as  to  the  probable  cause  of  her  difficulties  and  the 
probability  of  their  being  permanent.  One  of  the  physi- 
cians, Dr.  Leterneau,  had  examined  her  several  times,  be- 
ginning in  1887;  and  the  other.  Dr.  Fortier,  had  examined 
her  just  before  the  trial  only.    An  hypothetical  question 
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was  asked  Dr.  Leterneau  as  to  the  cause  of  plaintiflfs  sick- 
ness, which  assumed  to  state  the  facts  of  the  plaintifiTs  ex- 
perience at  the  time  of  and  immediately  after  her  expulsion 
from  the  defendant's  train.  The  witness  was  allowed  to 
answer  the  question,  against  defendant's  objection  that  it 
did  not  correctly  state  the  facts.  We  have  examined  the 
question  and  the  evidence,  and  we  think  it  clear  that  there 
was  evidence  tending  to  establish  all  the  facts  assumed  by 
the  question,  save  upon  one  point,  and  that  is  the  age  of 
the  plaintiff.  Her  age  was  stated  in  the  question  as  thirty- 
three  years,  when  in  fact  she  was  twenty-nine.  We  do  not 
regard  this  jiifiference  as  essential.  We  cannot  suppose  that 
any  different  rule  would  apply  to  a  woman  of  thirty-three 
years  than  to  a  woman  of  twenty-nine,  other  things  being 
equal. 

Dr.  Fortier  testified  that  he  heard  the  testimony  of  Dr. 
Leterneau,  and  was  asked  the  following  question,  which 
he  answered  against  objection:  "  Doctor, l)asing your  opin- 
ion on  the  examination  you  made  of  the  plaintiff  and  on 
the  testimony  of  Dr.  Leterneau,  which  you  swear  you 
heard,  in  your  opinion  are  the  injuries  from  which  the 
plaintiff  is  now  suffering  permanent  or  not?"  This  is 
claimed  to  be  error,  because  the  question  does  not  require 
the  witness  to  assume  Dr.  Leterneau's  testimony  to  be  true. 
It  seems  to  us  that  the  only  reasonable  interpretation  of 
the  question  is  that  the  witness  is  to  assume  the  testimony 
of  Dr.  Leterneau  to  be  true.  He  is  to  base  his  opinion 
partially  upon  that  testimony.  It  is  diflicult  to  conceive 
how  he  could  base  an  opinion  upon  testimony  which  was 
not  assumed  to  be  true,  or,  in  other  words,  upon  testi- 
mony which  was  assumed  to  be  false.  With  this  construc- 
tion the  question  seems  to  be  within  the  rule  laid  down  in 
Wright  v.  Uardy,  22  Wis.  348. 

It  is  said  that  the  question  of  plaintiflTs  contributory 
'nes:lig:ence  should  have  been  submitted  to  the  jury.     We 
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do  not  see  where  there  was  any  such  question  to  submit. 
Although  tlie  plaintiff  boarded  the  train  by  mistake,  and 
had  no  ticket,  the  company  still  owed  her  a  positive  duty 
as  to  th^  place  and  manner  of  her  expulsion,  which  they 
could  not  escape.  If  she  aggravated  her  injury  after  the 
expulsion,  by  foiling  to  take  ordinary  care  of  herself,  she 
could  not,  of  course,  recover  for  such  sufferings  so  caused, 
and  so  the  court  charged  the  jury.  This  would  not  be 
contributory  negligence,  but  negligence  subsequent  to  the 
injury,  tending  to  increase  the  damage. 

It  is  said  the  first  question  and  answer  in  the  special 
verdict  are  defective,  because  the  question  is  in  the  alter- 
native and  the  answer  uncertain  in  not  stating  whether  it 
was  the  conductor  or  brakeman  to  whom  the  plaintiff 
showed  her  ticket.  This  objection  cannot  prevail.  The 
simple  question  was  whether  she  showed  her  ticket  to  a 
train  employee  whose  business  it  was  to  assist  passengers 
in  the  journey,  and  it  made  no  difference  to  defendant 
whethef  it  was  the  conductor  or  brakeman.  The  act  of 
either  was  equally  the  act  of  the  defendant. 

Criticism  is  made  of  the  definitions  of  "  negligence"  and 
of  "  ordinary  care  "  which  the  court  gave  the  jury.  "  Neg- 
ligence "  was  defined  as  "  failure  to  exercise  that  degree  of 
care  which  persons  ordinarily  exercise  under  like  circum- 
stances." "  Ordinary  care  "  was  defined  as  "  such  care  and 
prudence  as  may  reasonably  be  expected  of  a  woman  of 
the  age  plaintiff  was,  under  the  circumstances  in  which  she 
was  placed."  The  definitions  are  somewhat  meager,  per- 
haps, but  they  seem  to  fairly  express  the  generally  accepted 
legal  meaning  of  the  terms,  and  in  the  absence  of  a  request 
to  make  them  any  more  full  are  certainly  not  erroneous. 

The  fifth  question  of  the  special  verdict  is,  "  Was  negli- 
gence on  the  part  of  the  defendant's  servants  the  proxi- 
mate cause,"  etc.?  Appellant  contends  that  an  affirmative 
answer  to  this  question  is  not  equivalent  to  a  finding  of 
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want  of  ordinary  care.  This  is  true,  but  the  court  in- 
structed the  jury  that  the  negligence  spoken  of  in  the  ques- 
tion meant  a  want  of  ordinary  care,  so  that  in  the  light  of 
this  instruction  an  affirmative  answer  to  the  question 
should  be  held  to  mean  a  lack  of  ordinary  care. 

It  is  said  that  the  verdict  is  excessive.  We  cannot  say 
so  from  the  evidence. 

We  find  no  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 


Thb  Jakbsvillb  Cotton  Mills  and  others,  Respondents, 
vs.  FoED  and  another,  imp.,  Appellapts. 

December  St,  1891  —  June  15, 189i. 

ParHtion  of  water-power:  Construction  of  deeds:  "Square  inches  of 
water:**  Practical  constnuUion  by  parties:  Oumership  of  dam  by 
grantees  of  the  use  of  water, 

1.  The  owners  of  a  water-power  made  from  time  to  time  several  grants, 
each  ooDveying  the  perpetual  use  of  a  specified  number  of  square 
inches  of  water  under  a  head  of  four  feet,  or  its  equivalent  under 
any  other  head.  In  a  subsequent  action  for  partition  of  the  water- 
power,  it  is  held,  upon  the  evidence,  that  the  term  **  square  inch  of 
water"  had  not  in  1860  (prior  to  which  time  the  earlier  convey- 
ances were  made)  acquired,  even  among  hydraulic  engineers  and 
mill-men,  the  fixed  technical  meaning  of  a  stream  of  water  with  a 
cross-section  area  of  one  square  inch,  moving  with  the  velocity 
due  to  the  given  head.  The  grants  are  to  be  construed,  therefore, 
in  the  light  of  the  surrounding  circumstances  and  the  practical  con- 
struction placed  upon  them  by  the  parties. 

2l  An  agreement  for  the  management  and  regulation  of  the  water- 
power  and  its  use  had  been  entered  into  by  all  of  the  then  owners 
of  the  water,  pursuant  to  which  an  engineer  had  been  appointed 
who,  acting  for  all  and  without  objection  or  complaint,  for  several 
years  regulated  the  use  of  the  water  by  each  owner,  measuring  and 
giving  to  each  the  number  of  inches  owned  by  him,  taking  as  a 
standard  a  stream  having  a  cross-section  ai*ea  of  a  full  square  inch 
and  moving  with  the  velocity  due  to  the  head.    No  different  rule 
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was  ever  used  for  measuring  the  water  ta  the  parties.  BM,  thal^ 
this  practical  construction,  by  all  the  parties  then  interested^  ol  tbo 
term  "square  inch  of  water"  in  tlie  conveyances,  being  reasonabla 
and  definite,  must  be  taken  as  tiie  tine  construction  of  that  term. 

S.  In  each  conveyance  of  the  use  of  water  by  the  original  owners  was 
a  reservation  of  water  sufficient  to  drive  six  run  of  millstones,  ai^ 
each  grantee  covenanted  to  pay  his  share  in  keeping  in  repair  the 
dam  and  raceway,  in  proportion  to  the  number  of  square  inches 
of  water  used  by  each.  The  grantors  represented  that  the  amount 
so  reserved  was  8,200  inches  under  a  head  of  four  feet^  and  thai 
was  always  treated  by  all  parties  interested  as  the  amount  of  the 
reservation,  and  all  the  numerous  assessments  for  repairs,  etcT, 
were  made  on  that  basis.  It  also  appears  that  that  amount  was  and 
is  sufficient  for  the  purpose  specified.  Held,  that  the  water  re- 
served was  8,200  square  inches  and  no  more. 

4  The  dam  was  not  built  by  the  primary  owners  to  a  height  sufficient 
to  produce  a  head  greater  than  four  feet  After  the  conveyances 
were  made  the  dam  was  frequently  enlarged,  improved,  and  raisi^, 
until  at  the  time  of  the  action  for  partition  it  produced  a  head  of 
at  least  seven  feet  All  this  was  done  at  large  expense  by  the 
grantees  of  the  water  and  the  owners  of  the  reserved  water,  each 
paying  according  to  the  number  of  inches  he  owned,  the  reserved 
.  water  being  reckoned  as  8,200  inche&  Tlie  several  quantities;  o£ 
water  conveyed,  together  with  the  8,200  inches  reserved,  aggregate 
18,582  inches,  and  the  whole  quantity  of  water  at  the  dam  does  not 
exceed  that  amount^  though  at  the  increased  head  of  seven  feet  it  fur> 
nishes  power  in  excess  of  that  furnished  by  13,582  inches  at  the  head 
of  four  feet  specified  in  the  conveyances  and  reservation.  The 
owners  of  the  water  conveyed  and  of  that  reserved  have  always 
treaty  each  other  as  the  owners  of  the  dam  and  all  its  power  in 
proportionate  shares,  and  have  always  used  the  water  on  that  basis, 
each  using  the  number  of  inches  to  which  he  was  entitled  under 
whatever  head  the  dam  at  the  time  afforded.  Held,  that  the  ex- 
cess of  power  over  that  furnished  by  13,582  inches  at  a  head  of  four 
feet,  created  by  enlarging  and  raising  the  dam,  does  not  belong  to 
the  successors  to  the  title  of  the  primary  owners,  but  that  the  sev- 
eral owners  of  the  perpetual  use  of  the  water  have  become  the  sole 
owners,  as  tenants  in  common,  of  the  dan)  and  the  entire  power  in 
proportionate  shares,  according  to  the  number  of  inches  owned  by 
each. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 
This  is  an  action  brought  under  the  provisions  of  sees. 
Vol.82— 27 
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8149-3153,  R  S.,  for  the  partition  of  the  water-power 
created  by  the  dam  in  Eock  river  at  Janesville,  among  the 
several  owners,  all  of  whom  are  made  parties  to  this  action. 
The  complaint  was  sustained  upon  demurrer  by  this  court 
in  55  Wis.  197. .  Since  that  decision  the  action  has  been 
tried  upon  the  merits,  and  is  now  here  upon  appeal  from 
final  judgment. 

In  1845  A.  Hyatt  Smith  and  W.  H.  H.  Bailey  commenced 
the  construction  of  the  dam  in  question,  being  then  the 
owners  of  the  land  on  which  the  dam  is  situated.  Said 
dam  was  constructed  and  maintained  under  the  provisions 
of  an  act  of  the  territorial  legislature,  approved  April  6, 
1843  (Laws  of  1843,  p.  25),  as  amended  by  an  act  approved 
January  27, 1846  (Laws  of  1846,  p.  116),  and  by  ch.  353, 
P.  &  L.  Laws  of  1855.  The  first  of  said  acts  authorized 
the  raising  of  the  dam  to  such  a  height  as  to  afiford  a  fall 
of  two  feet  nine  inches ;  the  second  act  authorized  a  height 
giving  a  fall  of  four  feet;  and  the  third  act  an  elevation 
giving  a  fall  of  eight  feet  in  ordinary  stages  of  water.  In 
1847  the  land,  dam,  water-power,  and  an  appurtenant  canal 
or  raceway  were  all  owned  by  Smith,  Walker,  and  J.  B. 
Doe  in  individual  shares;  Smith  owning  five  eighths. 
Walker  one  fourth,  and  Doe  one  eighth  thereof.  The  dam 
had  then  been  so  far  constructed  as  to  afford  a  head  of 
about  four  feet.  It  was  made  of  brush,  stone,  and  timber, 
and  was  not  very  substantial,  and  allowed  considerable 
water  to  flow  through  it.  During  the  year  1847  Smith, 
Walker,  and  Doe  completed  and  put  in  operation  a  flouring 
mill  at  the  south  end  of  the  canal,  equipped  with  six  run 
of  burr  millstones  and  eight  water  wheels,  which  wheels 
were  supposed  to  be  of  the  capacity  to  admit  of  the  passage 
of  400  square  inches  of  water  through  the  issues  of  each. 
This  mill  is  constantly  referred  to  in  this  litigation  as  the 
"Big  Mill."  The  circuit  court  found,  upon  conflicting  evi- 
dence, that  Smith,  Walker,  and  Doe,  the  primary  owners 
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of  the  dam,  spent  not  exceeding  $10,000  in  constructing 
the  same,  and  that  they  did  not  at  any  time  construct  or 
add  to  the  same  so  as  to  afford  a  greater  head  than  four 
feet,  but  that  the  subsequent  additions  and  repairs  to  the 
dam,  by  which  a  greater  head  of  water,  i.  ^.,  about  seven 
and  one-half  or  eight  feet,  was  subsequently  secured,  were 
made  and  paid  for  by  persons  to  whom  the  perpetual  use 
of  specific  quantities  of  water  was  afterwards  conveyed  by 
said  primary  owners,  and  by  the  owners  of  certain  water 
reserved  for  the  use  of  the  "  Big  Mill." 

In  May,  1847,  Smith,  Walker,  and  Doe  contracted  in 
writing  to  convey  to  A.  B.  and  E.  M.  Jones  a  lot  upon  the 
water-power,  "  together  with  the  perpetual  use  of  1,200 
square  inches  of  water  under  a  head  of  four  feet,  or  its 
equivalent  under  any  other  head."  The  contract  also  re- 
served to  the  primary  owners,  their  heirs  and  assigns,  as  an 
equal  right,  "  water  sufficient,  judiciously  applied,  to  drive 
six  run  of  millstones,  to  be  used  for  such  purposes  as  to 
them  may  seem  proper."  There  was  also  a  covenant  by 
the  primary  owners  to  finish  the  dam  and  raceway  so  as  to 
afford  a  head  of  four  feet ;  also  a  covenant  by  the  parties  of 
the  second  part  '^  to  pay  their  share  towards  keeping  in  re- 
pair the  dam  and  raceway  in  proportion  to  the  number  of 
square  inches  of  water  by  them  used."  By  oral  agreement 
800  square  inches  of  water  was  soon  after  added  to  this 
contract,  and  A.  B.  and  E.  M.  Jones  having  assigned  the 
contracts  to  others,  a  deed  was  made  July  9, 1850,  to  such 
assignees  in  fulfilment  of  the  contracts,  conveying  said  1,500 
square  inches  of  water,  with  the  same  conditions,  reserva- 
tions, and  covenants  contained  in  the  original  contract  with 
A.  B.  and  R  M.  Jones.  By  mesne  conveyances  the  title  to 
this  1,500  square  inches  of  water  has  vested  in  Pliny  Nor- 
cross,  subject  to  substantially  the  same  conditions,  reserva- 
tions, and  covenants. 

This  sale  of  a  specified  number  of  square  inches  of  water 
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was  followed  by  numerous  other  sales  and  conveyances  of 
the  perpetual  use  of  specified  quantities  of  water.  The  con- 
veyances run  through  a  long,  series  of  years.  They  are  all 
founded  on  the  Smith,  Walker,  and  Doe  title ;  they  all  con- 
vey water  by  square  inches  under  a  four-foot  head,  with 
only  one  material  exception.  This  exception  is  contained 
in  a  deed  made  February  27, 1849,  by  Smith  and  Doe  to 
Stevens  and  Older,  which  conveys  "  550  square  inches  of 
water  to  be  drawn  through  an  aperture  of  that  capacity 
under  a  head  of  four  feet,  or  water  sufficient  under  any 
other  head  to  produce  the  same  power."  The  title  to  this 
550  inches  has  now  vested  in  the  plaintiff  the  Janeeville 
Cotton  Mills.  In  many  of  the  conveyances  the  grant  is  of 
so  many  inches  under  a  four-foot  head,  *•'  or  sufficient  water 
under  any  greater  head  to  be  equivalent  thereto  in  power." 
The  reservation  of  water  sufficient,  judiciously  applied,  to 
drive  six  run  of  millstones,  is  repeated  in  substantially  the 
same  terms  in  all  the  deeds  from  the  primary  owners  or 
their  successors  in  the  ownership  of  the  "  Big  Mill"  .  This 
reserved  water  is  referred  to  in  the  testimony  as  the  "  Big 
Mill  Water."  The  covenant  to  repair  ratably  in  propor- 
tion to  the  amount  of  water  used  is  contained  in  snbstan- 
tiafiy  the  same  terms  in  all  the  deeds. 

In  1851  the  first  repairs  were  made  upon  the  dam  by  the 
levying  of  ratable  assessments  upon  the  owners  of  water 
to  the  amount  of  about  $5,000,  and  after  this  time  numer- 
ous repairs  were  made  during  the  ensuing  years,  which 
were  paid  for  by  like  assessments  which  were  made,  col- 
lected, and  expended  up  to  the  year  1866  by  or  under  the 
direction  of  A.  Hyatt  Smith,  and  the  circuit  court  found 
that  it  was  by  means  of  the  moneys  raised  by  these  pro 
rata  assessments  since  the  year  1855  that  the  dam  and  race 
were  enlarged,  improved,  and  raised  so  as  to  afford  all  of 
the  head  of  water  in  excess  of  four  feet  which  has  ever 
existed  at  said  water-power,  and  that  the  aggregate  sum 
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SO  raised  by  assessment  and  expended  exceeds  $50,000. 
The  court  also  found  that  the  dam  and  race  were  now 
about  double  the  width  and  height  of  the  original  dam  and 
race,  and  were  permanently  and  substantially  constructed; 
that  little,  if  any,  of  the  original  dam  now  exists ;  and  that 
all  of  the  expense  of  such  additions  and  improvements  to 
the  dam  and  race  has  been  defrayed  from  the  pro  rata  as- 
sessments made  from  time  to  time.  These  assessments 
have  been  made  uniformly  by  taking  the  aggregate  amount 
of  inches  of  water  sold  and  that  reserved  for  the  "  Big 
Mill,"  and  dividing  the  expense  proportionally  among  the 
owners  of  water  according  to  the  amount  owned  by  each. 
In  making  these  assessments  no  attention  has  ever  been 
paid  to  the  fact  that  the  head  has  been  increased  from  four 
to  eight  feet,  and  the  amount  of  the  reserved  or  "  Big  Mill " 
water  has  always  been  placed  at  3,200  inches.  The  court 
also  found  that  the  primary  owners  have  at  all  times  repre- 
sented that  the  reserved  or  "  Big  Mill "  water  amounted  to 
8,200  square  inches,  and  the  court  found  also  that  3,200 
square  inches  of  water  at  a  four-foot  head  was  in  fact  suffi- 
cient to  drive  six  run  of  millstones  with  necessary  machin- 
ery, and  that  3,200  square  inches  was  in  fact  the  amount 
reserved  for  the  "Big  Mill"  under  the  reservation  clause 
contained  in  the  conveyances  by  the  primary  owners.  The 
"  Big  Mill,"  so  called,  was  destroyed  by  fire  in  1871,  and 
the  reserved  or  "  Big  Mill "  water  has  been  sold  in  parcels 
aggregating  3,200  square  inches ;  the  plaintiff  cotton  mills 
now  owning  2,550  square  inches  and  the  balance  being  di- 
vided among  a  number  of  the  parties  to  this  action.  The 
total  number  of  square  inches  of  water,  including  the  3,200 
inches  of  "  Big  Mill "  water,  which  has  been  sold  and  con- 
veyed, is  13,532,  all  of  which  is  owned  by  the  parties  hereto. 
Differences  arose  between  the  various  owners  of  water 
rights,  especially  between  the  appellants.  Ford  and  Orosaett^ 
on  the  one  side,  and  the  remaining  owners  upon  the  other 
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side,  as  to  the  amount  of  water  furnished  by  the  dam,  the 
amount  of  the  reserved  or  "  Big  Mill"  water,  and  the  method 
of  measuring  or  regulating  the  consumption  of  water,  and 
in  consequence  of  such  differences  this  action  was  brought 
in  the  year  1881  to  obtain  a  judicial  determination  of  the 
rights  of  all  the  owners  of  water  rights,  and  for  the  ap- 
pointment of  commissioners  to  ascertain  and  report  the 
amount  of  water  supplied  by  the  dam,  the  head  which 
should  be  maintained,  the  best  mode  of  measuring  the 
water,  the  basis  of  apportionment  of  the  expenses  of  main- 
taining the  dam  and  power,  and  to  report  to  the  court. 
During  the  course  of  the  litigation  Edward  Ruger  and 
George  A.  Houston  were  appointed  as  commissioners  un- 
der the  prayer  of  the  complaint,  and  made  report  as  to  the 
most  feasible  method  of  measuring  the  water  and  the  proper 
basis  of  apportionment  of  the  expenses  of  measurement  of 
water  and  maintenance  of  the  power.  After  a  long  trial, 
findings  and  judgment  were  entered  which  were  in  the 
main  adverse  to  the  claims  of  the  appellants.  Ford  and 
Crosaett^  and  from  such  judgment  this  appeal  was  taken. 

Further  facts  will  be  found  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  A.  A.  Jackson^ 
attorney,  and  a  supplementary  brief  by  Jackson  dk  Jaokson^ 
attorneys,  and  L  G.  Sloan^  of  counsel,  and  the  cause  was 
argued  orally  by  ^.  ^.  Jackson  and  /.  C.  Sloan.     > 

For  the  respondents  there  were  briefs  by  WUliam  Ev^er^ 
and  oral  argument  by  Mr.  Ruger  and  Mr.  John  Winans. 

WiNSLow,  J.  The  trial  of  this  case  was  very  long.  The 
record  before  us  contains  nearly  one  thousand  printed  pages. 
We  have  carefully  examined  it,  and  are  satisfied  that  the 
findings  of  the  circuit  judge  upon  those  questions  in  the 
case  which  are  purely  questions  of  fact  are  amply  sustained 
by  the  evidence.  We  shall  not  discuss  them  at  length.  This 
general  statement  of  our  conclusions  must  suffice. 
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The  legal  qaestions  at  issue  are  neither  numerous  nor  dif- 
ficult of  statement.  Without  attempting  to  quote  the  lan- 
guage of  the  findings  and  judgment  in  full,  it  may  be  briefly 
stated  that  the  circuit  court  adjudged,  firnt^  that  the  term 
"  square  inch  of  water,"  as  used  in  the  conveyances  in  evi- 
dence, means  "  a  volume  or  stream  of  water  one  inch  square 
in  cross-section  area  measured  at  right  angles  with  the  line 
of  its  flow,  and  flowing  with  the  velocity  due  to  the  given 
head;"  second^  that  the  reserved  or  "Big  Mill"  water 
amounted  to  3,200  square  inches  and  no  more;  thirds  that 
the  several  owners  of  the  perpetual  use  of  water  have  be- 
come the  sole  owners  as  tenants  in  common  of  the  dam, 
canal,  and  water-power,  and  all  the  rights  appertaining 
thereto  in  the  proportion  which  the  number  of  square  inches 
owned  by  each  bears  to  13,532  square  inches;  fourth,  that 
all  the  water  furnished  by  the  dam  has  been  sold,  and  that 
there  is  no  excess  over  and  above  the  13,532  square  inches 
which  has  been  sold  in  parcels.  All  these  findings  are  chal- 
lenged by  the  appellants,  I^ord  and  Orossetty  who  claim  that 
the  reserved  or  "  Big  Mill "  water  exceeds  3,200  square 
inches,  and  that  there  is  an  excess  of  water  furnished  by 
the  dam  over  and  above  13,532  square  inches  at  a  four-foot 
head,  and  that  they  are  the  owners  of  a  part  of  each  sur- 
plus. These  contentions  will  be  considered  in  the  order 
above  indicated. 

I.  As  to  the  meaning  of  the  term  "  square  inch  of  water." 
It  is  apparent  that  the  term  does  not,  in  the  ordinary  and 
usual  sense  of  the  words  used,  convey  to  the  mind  any  idea 
of  volume.  In  order  to  determine  what  it  means  it  must 
receive  a  construction,  and  the  question  is.  What  is  the 
construction  or  meaning  which  roust  be  given  to  it?  On 
behalf  of  respondents  it  is  claimed,  and  the  circuit  court 
seems  to  have  followed  that  view,  that  the  term  "  square 
inch  of  water "  had  a  definite  technical  meaning  among 
water  engineers  and  practical  mill-men  from  a  time  ante- 
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rior  to  the  making  of  the  first  conveyance,  and  that  such 
meaning  was  the  one  found  by  the  court,  namely,  a  stream 
of  water  with  a  cross-section  area  of  one  square  inch,  mov- 
ing with  the  velocity  due  to  the  given  head.  On  the  other 
hand,  it  is  claimed  by  appellants  that  the  term  had  no  such 
definite  technical  meaning  at  any  time,  certainly  not  in  the 
early  days  of  the  water-power  in  question,  and  that  the 
meaning  of  the  term  as  here  used  must  be  sought  for  and 
found  by  considering  the  circumstances  and  facts  surround- 
ing the  various  grants  and  the  evidence  of  the  parties  as  to 
the  meaning  intended  by  the  term,  and  that  in  the  light  of 
such  iacts  and  evidence  of  intention  it  must  be  held  that 
the  term  means  the  amount  of  water  which  will  be  dis- 
charged through  an  aperture  in  a  flume  of  the  given  num- 
ber of  square  inches,  the  center  of  which  aperture  is  at  the 
given  distance  below  the  surface  of  the  water  in  the  flume. 
For  convenience  we  will  call  the  first  the  "theoretical 
inch ; "  the  second,  the  "  practical  inch." 

It  appears  from  the  testimony  of  the  experts  that  there 
ia  a  considerable  difference  betw^een  the  theoretical  and  the 
practical  inch.  The  theoretical  inch  is  certain  and  unvary- 
ing in  amount;  the  practical  inch  varies  in  amount  accord- 
ing to  the  construction  of  the  aperture.  The  practical  inch 
discharged  through  an  aperture  with  thin  edges  will  meas- 
ure about  sixty-two  per  cent,  in  volume  of  the  theoretical 
inch,  but  if  the  aperture  be  trumpet-shaped,  or  furnished 
with  proper  adjutage  inside  the  reservoir,  it  may  be  made 
to  equal  the  theoretical  inch,  and  even  to  discharge  as  much 
as  240  per  cent,  of  the  theoretical  inch.  The  theoretical 
inch  is  founded  upon  a  theory,  namely,  the  theory  that 
water  spouting  from  the  side  of  a  flume  with  a  certain 
head,  say  four  feet,  will  have  the  same  velocity  as  if  it  fell 
the  same  distance  through  the  air,  and,  as  this  velocity  is 
fixed  and  certain,  the  amount  of  water  referred  to  in  the 
theoretical  inch  is  fixed  and  certain.    This  theory  is  not 
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true  in  actual  practice,  for  it  appears,  as  has  been  stated, 
that  the  actual  discharge  through  an  aperture  with  thin 
edges  and  without  adjutage  is  but  sixty-two  per  cent,  of 
the  theoretical  discharge;  the  reason  being  that  by  the 
crowding  together  of  particles  of  water  coming  towards 
the  hole  from,  all  directions  the  flow  is  retarded,  and  the 
stream  does  not  attain  its  theoretical  velocity  until  it  is  a 
short  distance  outside  of  the  hole  where  the  cross-section 
area  becomes  contracted.  It  is  a  matter  of  considerable 
importance,  therefore,  which  of  these  meanings  is  to  be 
applied  to  the  term  "  square  inch,"  as  used  in  the  deeds 
under  concideration. 

It  needs  no  authority  to  show  that  if  the  term  had  a 
fixed  and  definite  meaning  among  hydraulic  engineers  and 
mill-men  at  the  time  it  was  used,  such  meaning  would  pre- 
vail, notwithstanding  the  fact  that  people  ordinarily  did 
not  know  of  such  meaning,  or  even  that  the  parties  to 
the  deeds  themselves  did  not  know  of  it.  Parties  cannot 
use  technical  terms  with  a  fixed  meaning,  and  then  dis- 
claim such  meaning.  It  is  equally  clear  to  our  minds 
that  when  such  alleged  technical  or  trade  meaning  is 
an  arbitrary  one,  and  not  a  meaning  which  the  word 
or  words  would  naturally  import,  it  must  clearly  appear 
that  the  acquired  or  technical  meaning  was  not  the  sub- 
ject of  dispute  or  doubt;  that  it  was  well  settled  and 
understood,  at  least  among  members  of  the  profession  or 
trade  which  is  supposed  to  use  the  term  in  such  technical 
sense.  It  would  relieve  us  of  some  labor  if  we  were  able 
to  say  that  the  testimony  here  shows  that  the  term  "  square 
inch  of  water"  had  acquired  the  technical  meaning  em- 
bodied in  the  definition  of  the  theoretical  inch  at  the  time 
of  the  making  of  the  early  deeds  upon  this  water-power, 
but  we  are  not  able  to  say  so.  It  is  true,  there  are  several 
water  engineers  who  testify  that  the  theoretical  inch  has 
become  the  accepted  meaning  of  the  term  "  inch  of  water/* 
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but  they  do  not  attempt  to  tell  when  such  meaning  became 
prevalent.  There  were  also  some  pamphlets  called  "  wheel 
books,"  which  are  advertisements  issued  by  makers  of 
water-wheels,  which  give  the  technical  definition  claimed 
by  respondents ;  but  these  have  all  been  issued  within  a 
few  years  last  past.  There  was  other  evidence  upon  the 
same  side,  but,  on  the  other  hand,  there  'was  much  evi- 
dence of  practical  millwrights,  and  at  least  one  water 
engineer,  to  the  effect  that  such  meaning  has  never  ob- 
tained or  come  into  general  use.  The  entire  testimony  on 
this  point  forces  upon  our  minds  the  conviction  that  there 
was  not  in  1850,  or  even  in  1860,  a  fixed  technical  meaning 
attached  to  the  word^  such  as  respondents  claim.  This 
impression  is  strengthened  when  we  consider  a  number 
of  decisions  in  this  and  other  courts  where  grants  of 
inches  of  water  have  been  made  and  defined  or  explained 
in  the  grant  by  reference  to  an  aperture.  Blanchard  v. 
Doering^  21  Wis.  477;  Norria  v.  Showerman^  2  Doug.  16; 
Schuylkm  Nav.  Co.  v.  Moore^  2  Whart.  477.  Did  the 
question  relate  solely  to  deeds  executed  within  the  last 
decade,  the  respondents'  argument  would  be  much  stronger. 
We  must,  then,  seek  elsewhere  to  ascertain  the  meaning 
of  the  words  under  consideration,  as  the  words  were  of 
doubtful  signification.  Doubtless  the  circumstances  sur- 
rounding the  parties  at  the  time  the  grants  were  made,  the 
condition  of  the  race,  the  size  of  the  apertures  through 
which  water  was  drawn,  the  capacities  of  the  wheels  used, 
and  many  other  facts  tending  to  throw  light  on  the  ap- 
parent intention  of  the  parties  at  or  about  the  time  the 
deeds  were  made,  should  be  considered  upon  the  question. 
Oamon  v.  Madigan,  15  Wis.  144.  There  is  testimony  of 
this  kind  in  the  case,  and  the  appellants  claim  that  it  clearly 
demonstrates  that  the  practical  inch  is  the  inch  which  the 
deeds  should  be  construed  to  convey.  This  testimony  shows 
that  in  some  instances  the  apertures  of  the  wheels  proposed 
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to  be  used  were  measured,  and  the  number  of  inches  granted 
was  fixed  thereby,  also  that  among  many  practical  mill-men 
upon  Bock  river  the  term  "  square  inch  "  was  understood 
to  mean  the  area  of  the  aperture.  Direct  testimony  was 
also  given  by  A.  Hyatt  Smith  that  he  intended  by  his  grants 
to  measure  the  inches  of  water  granted  by  the  superficial 
area  of  the  aperture.  This  last  testimony  was,  at  least,  of 
doubtful  admissibility. 

Were  we  left  with  this  testimony  alone  on  the  subject, 
appellants'  contention  would  indeed  be  strong.  There  is, 
however,  other  testimony  in  the  case  which  seems  to  us  of 
greater  significance  in  the  interpretation  of  all  the  grants 
under  consideration  than  that  which  we  have  just  noticed, 
and  we  will  b|^iefly  state  what  that  evidence  is. 

In  January,  1874,  an  equitable  action  was  commenced  in 
the  United  States  circuit  court  for  the  western  district  of 
Wisconsin,  by  Charles  D.  Mead,  as  trustee  of  the  separate 
estate  of  Ann  M.  C.  Smith,  against  Oliver  B.  Ford  and 
others,  being  a  large  majority  of  the  then  owners  of  the 
water  on  the  power,  to  restrain  the  defendants  from  using 
more  water  than  the  plaintiff  claimed  they  were  entitled 
to  use.  Oliver  B.  Ford  was  the  father  of  the  appellants, 
and  their  rights  came  through  him.  In  1854  A.  Hyatt 
Smith,  then  owning  an  undivided  three-fourths  interest  in 
the  dam  and  canal  and  the  water  then  unsold,  had  executed 
a  mortgage  to  secure  payment  of  a  note  of  $95,000  to  Mead 
as  trustee  of  the  separate  estate  of  his  wife,  Ann  M.  C. 
Smith,  and  it  was  upon  his  interest  as  such  mortgage 
trustee  that  Mead  based  his  right  of  action.  Answers  were 
served  in  the  action,  and  in  June,  1874,  a  stipulation  was 
entered  into  by  Mead  and  a  part  of  the  defendants,  includ- 
ing Ford,  selecting  one  Hiram  F.  Mills,  a  water  engineer, 
as  an  expert  to  go  to  Janesville  and  make  measurements, 
surveys,  and  tests,  and  thereafter  to  rightly  answer  inter- 
rogatories bearing  on  the  controversy.    In  pursuance  of 
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this  stipulation  Mills  made  bis  measurements  and  answered 
the  interrogatories  and  filed  his  report  in  the  latter  part  of 
the  year  1874.  Among  those  interrogatories  was  the  fol- 
lowing: "  What  is  understood  by  a  square  inch  of  water?** 
and  to  this  he  answered,  "  The  square  inch  of  water  as  it  is 
understood  is  the  sqUare  inch  of  stream  of  water  where 
the  particles  are  all  moving  in  the  same  direction  as  the 
axis  of  the  stream  with  the  velocity  produced  by  the  head.'* 
It  will  be  seen  that  this  is  the  theoretical  square  inch. 
The  action  was  never  brought  to  trial.  In  fact  no  further 
steps  seem  ever  to  have  been  taken.  The  reason  was  that 
in  July,  1874,  a  decree  was  entered  in  an  action  pending  in 
the  XJnite<l  States  circuit  court  for  the  eastern  district  of 
Wisconsin,  brought  by  judgment  creditors  of  A.  Hyatt 
Smith,  and  attacking  the  Mead  trust  mortgage  as  fraudulent, 
which  decree  adjudged  that  the  mortgage  was  void  as  to 
such  creditors,  and  that  the  title  still  remained  in  A.  Hyatt 
Smith,  and  that  Smith's  interest  be  sold  by  a  master  to  sat- 
isfy the  claims  of  such  judgment  creditors.  It  cannot  be 
claimed,  for  obvious  reasons,  that  the  Mills  report  had  the 
effect  of  an  arbitration  and  award,  though  no  objection  or 
exception  seems  ever  to  have  been  made  to  it  by  any  of 
the  parties ;  but  the  subsequent  acts  of  the  parties  render 
it  very  significant. 

In  March,  1875,  a  sale  was  had  by  a  master  in  chancery 
of  the  interests  of  A.  Hyatt  and  Ann  M.  C.  Smith  in  the 
dam  and  power  under  the  decree  in  the  creditor's  action, 
and  the  same  was  purchased  by  Oliver  B.  Ford  on  behalf  of 
himself  and  a  syndicate  of  owners  of  water  upon  this  power 
and  the  Monterey  water-power  below,  so  that  Smith  dis- 
appeared as  an  owner  of  any  part  of  the  power. 

After  this  sale,  and  in  August,  1875,  an  agreement  in 
writing  was  entered  into  by  all  of  the  then  owners  of  the 
power,  including  Oliver  B.  Ford  and  Oliver  C.  Ford^  for 
the  purpose  of  establishing  a  plan  "  whereby  the  said  wateis 
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power,  and  the  use  thereof,  may  be  judiciously  managed 
and  regtdatedj  to  the  end  that  the  rights  and  interests  of 
the  respective  parties  hereto  may  be  secured  and  pro- 
moted." This  agreement  provided  that  the  dam  should  at 
once  be  repaired  by  a  committee  appointed,  the  cost  to  be 
apportioned  among  the  owners  according  to  the  custom 
theretofore  practiced ;  that  an  iron  bolt  should  be  placed 
in  the  pond  above  the  dam  as  a  watermark  below  which 
the  water  should  never  be  drawn  except  for  the  purpose  of 
repairing  the  dam;  that  when  the  water  in  the  river  was 
insuflBcient  to  give  all  the  owners  the  water  owned  by  them 
(and  designated  in  a  schedule  attached),  then  the  owners  of 
junior  or  servient  water  should  cease  to  draw  so  much  as 
may  be  necessary  and  as  shall  he  designated  ly  the  engineer^ 
until  the  water  in  the  river  is  again  suflBcient  to  supply  all ; 
that  bulkheads  should  be  constructed  at  the  head  of  each 
flume,  and  a  uniform  system  of  gates  established  at  each 
flume  for  the  delivery  of  water  to  each  owner,  but  that  if 
such  method  be  abused  by  the  parties  the  engineer  should 
have  power  to  regulate  the  use  thereof;  and  that  the  en- 
gineer should  have  the  right  to  enter  on  the  premises  and 
buildings  of  the  parties  at  all  times  for  the  purpose  of  dis- 
charging his  duties.  Edward  Ruger  was  jappointed  en- 
gineer in  charge  under  the  provisions  of  the  agreement. 

It  will  be  seen  at  a  glance  that  this  agreement  contem- 
plated accurate  measurement  of  the  water.  The  schedules 
attached  gave  the  number  of  inches  of  water  owned  by  each 
party  and  the  order  of  priority.  It  appears  without  dispute 
that  Edward  Ruger  acted  as  engineer  under  this  agreement 
for  four  years,  and  that  during  that  entire  time  he  measured 
the  water  and  regulated  its  use  under  the  terms  of  the 
agreement;  that  during  the  entire  time  he  used  as  the 
standard  of  measurement  what  we  have  called  the  "  theo- 
retical" inch.  He  says:  "In  measuring  to  the  owners 
under  these  schedules,  I  gave  them  a  square  inch  measured 
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at  right  angles  with  its  flow,  issuing  with  the  velocity  of 
whatever  he^td  was  acting  upon  it.  •  .  •  I  did  not  at 
any  time  measure  to  them  as  a  square  inch  of  water  a 
volume  having  a  cross-section  area  less  than  a  full  square 
inch.  I  never  heard  any  complaint  as  regards  the  square 
inch  that  they  were  too  large  or  too  small.  I  do  not  recol- 
lect hearing  any  complaint  of  the  measurement  of  a  square 
inch  of  water  as  defined  by  Mr.  Mills  in  his  report  during 
the  time  I  was  measuring  water.'V  It  does  not  appear  that 
any  different  rule  was  ever  used  in  measuring  water  to  the 
parties  in  this  case.  In  fact  it  would  appear  that  it  was 
never  systematically  measured  and  regulated  except  during 
the  four  years  that  Ruger  acted  as  engineer,  and  it  does  not 
appear  that  he  ceased  to  act  as  engineer  on  account  of  any 
dissatisfaction  with  the  standard  of  measurement  used  by 
him.  Here,  then,  during  four  years,  was  a  practical  con- 
struction placed  by  all  the  parties  then  interested  upon  the 
terms  of  their  convey^inces,  and  the  construction  so  adopted, 
while  technical  and  arbitrary,  possessed  the  merit  of  being 
definite  and  certain,  capable  at  all  times  of  being  ascertained 
with  mathematical  accuracy. 

It  is  well  settled  that  the  practical  construction  placed  by 
the  parties  in  ihterest  upon  doubtful  or  ambiguous  terms  in 
a  contract  will  exercise  great  and  sometimes  controlling 
influence  in  determining  the  construction,  and  such  rule  is 
founded  upon  manifestly  just  principles.  District  of  Column 
hia  V.  Oailaher,  124  U.  S.  505;  Topliffv.  Topliff,  122  U.  S. 
121;  Pate  v.  French^  122  Ind.  10;  Nilson  v.  Morae^  52  Wis. 
240 ;  Hornier  v.  McDonald^  80  Wis.  54.  While  this  rule 
applies  with  greatest  force  to  executory  contracts,  it  is  by 
no  means  confined  to  that  class,  and  in  this  case  there  is, 
furthermore,  an  element  partaking  oi  an  executory  nature 
in  the  conveyances,  for  the  water  sold  is  continually  being 
delivered. 

We  have  concluded  in  this  case  that  the  construction 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1892.  431 

The  Janesviile  Cotton  Mills  and  others  v&  Ford  and  another. 

which  the  owners  of  the  power  for  years  placed  upon  the 
terms  of  their  grants,  it  appearing  that  such  construction 
is  reasonable  and  definite,  Should  and  raust  prevail.  We 
adopt  the  construction  which  the  parties  have  adopted,  the 
construction  which  admits  of  no  doubt  as  to  the  amount  of 
water  called  for,  which  can  always  be  defined  and  a3cer- 
tained  with  mathematical  certainty,  and  which  seems  to 
do  justice  to  all  parties  in  interest,  namely,  the  construc- 
tion that  a  '^^  square  inch  of  water,^'  as  used  in  the  deeds  in 
this  case,  means  what  we  have  termed  the  ^^  theoretical 
square  inch." 

II.  As  to  the  amount  of  the  reserved  or  "  Big  Mill " 
water.  As  will  be  noticed  by  reference  to  the  statement 
of  facts,  there  was  a  reservation  made  in  all  the  early  deeds 
of  water  upon  this  power  of  "  water  sufficient,  judiciously 
applied,  to  drive  six  run  of  millstones  and  necessary  ma- 
chinery." The  language  varies  somewhat  in  some  of  the 
conveyances,  but  the  differences  are  not  material.  This 
water  was  reserved  for  the  use  of  the  "Big  Mill,"  so  called, 
and  by  means  of  the  water  so  reserved  the  "  Big  Mill," 
with  six  run  of  stone,  was  operated  until  its  destruction  by 
fire  in  1871,  after  which  time  3,200  inches  of  such  reserved 
or  "Big  Mill"  water  have  been  sold  in  parcels.  If  there 
is  any  excess  over  3,200  inches  in  this  reserved  water  the 
appellants  are  shown  to  be  the  owners  of  one  half  such 
surplus,  and  they  contend  that  the  circuit  court  erred  in 
holding  that  the  amount  of  the  reserved  or  "  Big  Mill " 
water  was  3,200  inches  and  no  more. 

The  doctrine  of  practical  construction  is  applicable  with 
reference  to  this  reservation  as  well  as  with  reference  to 
the  grant  of  water.  The  amount  reserved  is  not  definite 
in  amount.  Different  wheels  will  use  different  amounts  of 
water,  and  thus  the  reservation  cannot  be  said  upon  its 
face  to  fix  any  certain  amount  of  water. 

The  circuit  court  found,  and  the  fact  seems  to  be,  that 
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3,200  square  inches  of  water  at  a  head  'of  four  feet  is  now, 
and  always  has  been,  a  sufficient  amount  to  drive  six  run 
of  millstones  and  necessary  machinery ;  that  the  amount 
of  such  reservation  has  always  been  treated  by  all  the  par- 
ties interested  as  8,200  square  inches ;  that  the  primary 
owners  at  the  times  when  the  various  conveyances  w^ere 
executed  represented  that  the  amount  reserved  was  3,200 
inches  under  a  head  of  four  feet ;  that  in  all  the  numerous 
assessments  made  for  repairing  or  rebuilding  the  dam  and 
canal,  beginning  in  1851  and  running  down  to  a  recent 
period  before  this  suit  was  commenced,  said  reserved  water 
has  always  been  represented  by  the  owners  as  being  3,200 
square  inches  at  a  four-foot  head,  and  has  always  been 
assessed  at  3,200  inches. 

Elements  of  estoppel  would  seem  to  be  present  here  as 

well  as  practical  construction  by  the  parties.     We  think  we 

need  not  extend  the  discussion  of  this  branch  of  the  case. 

The  circuit  court  was  plainly  right  in  holding  that  the  "  Big 

*  Mill "  water  is  3,200  inches  and  no  more. 

III.  As  to  the  ownership  of  the  dam,  and  as  to  whether 
there  is  any  surplus  water  in  the  river  over  and  above 
13,532  square  inches  at  a  head  of  four  feet.  These  ques- 
tions are  closely  connected,  and  may  best  be  considered  to- 
gether. The  finding  of  the  circuit  court  was  that  the 
owners  of  the  perpetual  use  of  water  have  become  the  sole 
owners,  as  tenants  in  common,  of  the  dam  and  power,  and 
that  all  the  water  furnished  by  the  dam  had  been  sold  by 
the  primary  owners. 

In  holding  that  the  owners  of  water  rights  are  sole  own- 
ers of  the  dam  the  circuit  court  undoubtedly  followed  the 
principle  laid  down  by  this  court  in  the  case  of  Smith  v, 
Fordy  48  Wis.  115.  The  late  Mr.  Justice  Taylor  there 
says  (p.  166)  with  reference  to  this  same  dam  and  power : 
"  It  seems  clear  to  us  that  when  the  original  owners  had 
conveyed  all  the  water  afforded  by  the  dam,  and  had  re- 
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lieved  themselves  from  maintaining  the  same  by  covenants 
requiring  the  grantees  to  maintain  it,  such  grantees  would 
own  the  same  as  tenants  in  common,  each  owning  such 
proportion  as  his  quantity  of  water  bore  to  the  whole  quan- 
tity afforded  by  the  dam."  If  there  is  any  water  in  the 
power  still  unsold,  the  appellants,  as  heirs  of  Oliver  B. 
Ford,  are  owners  of  an  undivided  one-quarter  thereof,  be- 
ing the  Walker  interest,  which  was  deeded  to  Oliver  B. 
Ford  in  January,  1874;  they  also  own  2300-4355  of  the 
Smith  and  Doe  three-fourths  thereof  by  virtue  of  the  pur- 
chase made  at  the  master's  sale  by  Oliver  B.  Ford.  The 
circuit  court  found,  upon  conflicting  evidence,  that  the  river 
will  supply  for  continuous  use,  at  its  ordinary  stage,  with 
its  natural  volume  made  uniform  by  an  artificial  reservoir 
called  the  "  Indian  Ford  l)am,"  from  eight  to  ten  thousand 
square. inches  of  water  at  a  head  of  four  feet,  and  will  not 
supply  more  than  13,532  square  inches  at  any  time,  un- 
less it  be  for  a  very  short  period,  during  an  unusually 
high  stage  of  water.  Undoubtedly,  it  is  the  amount  fur- 
nished at  the  ordinary  stage  which  must  control  in  deter- 
mining the  capacity  of  the  river,  and  accepting,  as  we 
do,  this  finding  as  settling  the  question  as  to  the  amount  of 
water  supplied  by  the  river  at  a  four-foot  head,  it  appears 
at  once  that  the  entire  amount  has  been  sold,  and  more. 

But  it  appears  that  the  dam  has  been  maintained  for 
many  years  at  a  height  which  furnishes  a  head  of  between 
seven  and  eight  feet.  It  is  plain  that  the  quantity  of  w^ter 
necessary  to  produce  a  given  amount  of  power  is  reduced 
as  the  head  is  increased.  By  the  expert  testimony  it  ap- 
pears that  if  we  call  a  square  inch  of  water  at  a  four-foot 
head  one,  the  fraction  of  a  square  inch  which  will  produce 
the  same  power  under  a  head  of  seven  feet  is  .4319.  The 
volume  of  water  in  the  river  is  not  increased  by  the  raising 
,of  the  head,  but  the  power  furnished  is  largely  increased. 
Using  the  rule  above  quoted,  we  find  that  the  same  power 
Vol.82— 28 
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produced  by  13,532  square  inches  at  a  four-foot  head  will 
.  be  produced  by  5,844.47  square  inches  at  a  seven-foot  head. 
.The  deeds  of  water  uniformly  convey  a  given  number  of 
square  inches  of  water  at  a  four-foot  head,  or  water  mffi 
.  dent  under  any  greater  head  to  he  equivalent  in  power.    Un- 
der this  language  it  is  claimed  by  appellants  that  at  a  head 
of  seven  feet  only  5,844.47  inches  of  water  have  been  con- 
veyed, and  the  river  furnishing,  as  found  by  the  court,  in 
its  ordinary  volume,  at  least  8,000  square  inches,  there  is 
,  an  uncpnveyed  surplus,  a  part  of  which  belonged  to  Oliver 
{B-.Eord  as  grantee  of  the  remaining  rights  of  Walker,  the 
primary  owner  of  one  quarter  of  the  dam  and  power,  and 
as  purchaser  of  a  part  of  the  remaining  rights  of  A.  Hyatt 
Smith  under  the  master's  sale  in  1875. 

This  claim,  we  are  satisfied,  cannot  and  ought  not  to  pre- 
vail. In  the  first  place,  it  is  settled  in  the  case  that  the 
dam  was  not  built  by  the  primary  owners  themselves  to  a 
height  sufficient  to  produce  any  greater  head  than  four 
feet.  It  would  be  a  fruitless  waste  of  time  to  go  over  the 
vast  amount  of  testimony  on  this  point;  it  was  conflicting, 
and  the  finding  of  the  circuit  court  settles  the  question. 
The  increase  in  the  height  of  the  dam  and  consequent  in- 
crease of  head  has  been  made  at  the  expense  of  the  grantees 
of  the  use  of  water  and  the  owners  of  the  reserved  or  "  Big 
Mill"  water  in  proportionate  shares.  The  amount  thus 
expended  at  various  times  exceeds  $50,000.  Time  after 
time  has  the  dam  been  partially  swept  away  by  freshets, 
or  worn  out  by  ordinary  wear  and  tear,  and  been  rebuilt, 
made  stronger,  and  improved  by  the  owners  of  the  water 
rights,  and  without  help  from  the  primary  owners,  save  as 
they  contributed  their  proportion  as  owners  of  the  3,200 
square  inches  of  reserved  or  "Big  Mill"  water.  By  reason 
of  these  expenditures  so  made,  there  now  exists  a  substan- 
tial, solid  dam,  giving  a  permanent  head  of  at  least  seven* 
feet,  in  place  of  an  unsubstantial  affair  of  brush,  logs,  and 
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stone,  which  allowed  much  water  to  pass  through  it,  and 
afforded  a  head  of  but  four  feet.    As  has  been  said,  the 
primary  owners  never  contributed  to  the  assessments  for 
repairs  and  rebuilding  in  their  capacity  as  owners  of  sur- 
plus water.    The  assessments  were  all  made  in  the  follow- 
ing manner:  The  amount  to  be  expended  was  determined, 
and  the  rate  of  assessment  per  inch  found  by  dividing  that 
sum  by  an  aggregate  amount  composed  of  the  total  num- 
ber of  square  inches  of  water  which  had  been  sold  and  the 
3,200  inches  reserved  for  the  "  Big  Mill."    The  rate  being 
thus  established,  each  owner  paid  his  assessment  according 
to  the  number  of  inches  he  owned.  Now  to  hold  that  these 
owners  of  water  have  by  their  expenditures  created  a  sur- 
plus of  water  which  belongs  to  the  original  proprietors  is 
manifestly  most  unjust  and  inequitable.     In  18T5  Oliver  B. 
Ford  possessed  all  the  rights  that  the  appellants  now  have, 
and  he  entered  into  the  agreement  for  the  measurement  of 
water  and  regulation  of  the  power  heretofore  described  in 
this  opinion.    In  this  agreement  it  was  recited  that  the 
parties  own  or  claim  to  own  the  title  to  the  water-power 
in  question,  and  a  schedule  was  attached  shpwing  the 
amount  of  water  claimed  by  each  owner,  many  of  whom 
are  parties  to  this  action ;  but  we  look  in  vain  to  find  any 
claim  by  Oliver  B.  Ford  that  he  owned  a  large  surplus  of 
water  over  and  above  the  amounts  covered  by  the  deeds. 
The  case  shows  that  from  beginning  to  end  in  the  history 
of  this  power  the  owners  of  the  sold  water  and  the  reserved 
water  have  invariably  treated  each  other  as  the  owners  of 
the  dam  and  all  its  power  in  proportionate  shares  accord- 
ing to  the  number  of  inches  owned.    They  have  bought, 
mortgaged,  and  sold  on  that  basis ;  they  have  levied,  col- 
lected, and  expended  assessments  for  repairs  and  rebuilding 
on  that  basis;  they  have  always  used  the  water  on  that 
basis,  each  party  claiming  and  using  the  number  of  inches 
to  which  he  was  entitled  under  whatever  head  the  dam  at 
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the  time  afforded ;  they  have  entered  into  mutual  agree- 
ments for  measuring,  and  paid  ratable  contributions  to  an 
engineer  for  regulating  the  use  on  that  basis ;  they  have, 
in  connection  with  other  owners  of  water-powers  on  Rock 
river  at  Beloit  and  Eockford,  constructed  a  reservoir  dam 
at  or  near  Koshkonong,  by  means  of  which  the  flow  of 
water  is  regulated  and  the  ordinary  flow  increased  in  dry 
seasons. 

It  seems  plain  that  the  excess  of  power  has  been  in  fact 
created  by  the  purchasers  of  water  rights,  and,  if  it  were 
necessary,  it  would  not  seem  to  be  very  difficult  to  hold 
that  the  primary  owners  and  the  appellants,  who  claim  as 
grantees  of  the  primary  owners,  are  estopped  at  this  period 
from  claiming  that  this  excess  of  power  still  belongs  to 
them ;  but  it  is  not  necessary  to  invoke  the  principle  of 
estoppel.  When  the  primary  owners  had  conveyed  and 
reserved,  in  the  aggregate,  13,532  square  inches  of  water 
at  a  four-foot  head,  and  exacted  the  covenants  for  repair 
and  maintenance,  they  had  undoubtedly  conveyed  the  dam 
and  the  right  to  maintain  it,  because  they  had  sold  all  the 
water  the  dam  afforded,  and  compelled  the  grantees  to 
maintain  it.  Smith  v.  JFbrd,  48  Wis.  115.  Thereafter  their 
only  interest  in  the  dam  was  as  owners  of  the  3,200  inches 
of  reserved  water.  And  when,  at  a  subsequent  period,  an 
owner  of  the  perpetual  right  to  use  a  definite  quantity  of 
water  at  a  four-foot  head,  who  was  by  virtue  of  such  own- 
ership, and  of  that  alone,  the  owner  of  a  proportionate  share 
of  the  dam,  deeded  his  rights  to  another,  and  exacted  a 
covenant  to  maintain,  we  think  it  clear  that  he  deeded  the 
interest  in  the  dam  and  power  which  he  then  had,  whether 
he  acquired  that  interest  entirely  by  virtue  of  his  original 
purchase  or  jointly  by  virtue  of  his  purchase  and  his  subse- 
quent expenditures.  We  cannot  divide  the  dam  b}^  a  hor- 
izontal line  at  a  point  where  it  would  furnish  a  head  of  four 
feet,  and  say  that  all  above  this  line  belongs  to  the  primary 
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owners.  The  inequitable  character  of  such  a  ruling  is  too 
plain  to  require  further  comment. 

This  disposes  of  the  points  raised  and  discussed  by  the 
appellants. 

Chief  Justice  Cole  took  part  in  the  decision  of  this  ac- 
tion, as  well  as  in  the  decision  of  the  case  of  Jackson  Mill- 
ing Co.  V.  Chandos,  infra. 

By  the  Court —  Judgment  affirmed. 

Cassoday  and  Pinnet,  JJ.,  took  no  part. 


Jaokson  Milling  Company,  Appellant,  vs.  Chandos,  Admin- 
istrator, and  others,  Respondents. 
Jackson  Milling  Company,  Respondent,  vs.  Chandos,  Ad- 
ministrator, and  others.  Appellants, 

December  9Sy  1891  —  June  15, 189S. 

Water-power:  Construction  of  deed:  "  Inches  of  water:^  Evidence. 

1.  The  question  being  as  to  the  meaning  of  the  term  "  inches  of  water  " 
in  a  deed  granting  the  riglit  to  draw  from  a  canal  *'  2,000  inches  of 
water  under  an  eleven-foot  head,"  it  is  held,  upon  the  evidence,  that 
that  term  had  not  acquired  a  fixed  technical  meaning,  and  that 
therefore  the  grant  must  be  construed  in  the  light  of  the  attendant 
circumstances. 

2b  A  previous  contract,  in  fulfilment  of  which  the  deed  was  given,  was 
admissible  in  evidence  to  aid  in  construing  the  deed. 

3.  By  the  contract  in  fulfilment  of  which  the  deed  was  given  the 
grantors  were  to  convey  sufficient  water  to  run  a  mill  of  a  certain 
capacity,  and  the  grantee  was  to  pay  one  fourth  the  cost  of  enlarg- 
ing the  race  and  building  and  maintaining  dams,  eta,  so  as  to  ob- 
tain sufficient  water  for  his  said  mHl  and  also  for  a  mill  being 
erected  by  the  grantors;  and  when  the  deed  was  given  the  grantee 
executed  a  bond  to  pay  one  fourth  of  such  cost  The  grantors'  mill 
was  of  a  capacity  to  draw  at  least  twice  as  much  water  as  that  of 
the  grantee.  To  utilize  his  2,000  inches  of  water,  the  grantee  con- 
structed a  flume  with  openings  for  the  passage  of  water  aggregating 
in  superficial  area  1,980  square  inches,  and  these  openings  remained 
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unchaDged  for  many  years.  If  the  term  "  inch  of  water "  were 
construed  to  mean  a  stream  having  a  cross-section  area  at  right 
angles  with  its  flow  of  one  square  inch  and  moving  with  a  velocity 
due  to  the  given  head,  the  2,000  inches  would  practically  take  the 
entire  supply  of  water  in  the  canal ;  but  the  water  which  would  be 
discharged  through  a  simple  aperture  of  8,000  square  inches  would 
be  but  sixty-two  per  cent  of  that  amount  Held,  that  it  was  the 
manifest  intention  of  the  parties  that  the  water  granted  should  be 
measured  by  the  superficial  area  of  the  openings,  and  that  the  term 
"2,000  inches  of  water"  must  be  construed  to  mean  the  amount 
which  would  be  discharged  through  a  simple  orifice  of  2,000  square 
inches  area  in  the  side  of  a  flume. 
4  Upon  the  evidence  in  this  case,  it  is  further  Jield  that  the  retardation 
of  flow  caused  by  the  machinery  in  the  grantee^s  mill  was  not  in- 
tended by  the  parties  to  be  an  element  in  determining  or  meas- 
uring the  quantity  of  water  granted  by  the  deed.  . 

APPEALS  from  the  Circuit  Court  for  Fand  du  Lac 
County. 

This  action  was  originally  brought  against  Marian  L. 
Bensley  to  perpetually  enjoin  her  from  drawing  down  the 
head  of  water  in  a  certain  canal  described  in  the  com- 
plaint below  eleven  feet,  and  to  have  plaintiflTs  right  to 
draw  2,000  inches  of  water  underr  an  eleven-foot  head  from 
such  canal  adjudged  superior  to  the  right  of  defendant  to 
draw  any  water  therefrom.  Marian  L.  Bensley  having 
died  before  judgment,  the  action  was  revived  against  her 
administrator  and  heirs  at  law. 

The  water-power  in  controversy  is  situated  on  the  west 
bank  of  the  Wisconsin  river,  at  Centralia,  in  Wood  county, 
and  is  formed  by  a  series  of  islands  and  dams  in  said  river, 
and  an  artificial  canal  more  than  eighty  rods  in  length,  by 
means  of  which  a  part  of  the  water  of  the  river  is  turned 
into  said  canal,  and  used  by  both  parties  for  hydraulic  pur- 
poses of  their  respective  mills.  No  other  parties  are  in- 
terested as  owners  in  such  water-power,  except  the  plaintiflF 
and  the  defendant.  Plaintiff's  mill  is  a  flouring  mill,  located 
on  the  canal  above  the  pulp  mill  of  defendant,  which  last- 
named  mill  is  at  the  lower  end  or  foot  of  the  canal. 
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October  5, 1860,  Orestes  Garrison  was  in  possession  and 
owned  the  equity  of  redemption  of  the  entire  water-power, 
and  a  large  amount  of  land  connected  therewith,  and  Ira: 
Harris  held  the  legal  title  thereto  as  security  for  payment 
of  money  loaned.  At  that  time  the  canal  in  question  was 
partially  constructed.  On  said  October  5,  1860,  Harris, 
with  the  consent  of  Qarrison,  executed  to  one  Qeorge  WeU 
ler  a  warranty  deed  conveying  certain  lands  adjacent  to 
the  canal,  also  the  right  to  draw  from  said  canal  2,000 
inches  of  water  under  an  eleven-foot  head,  together  with 
a  right  of  way  below  the  mill  for  the  purpose  of  a  tailrace; 
March  3,  1868,  Garrison  and  wife  executed  to  Weller  a 
quitclaim  deed  of  the  same  premises  and  water-power. 
Prior  to  the  execution  of  the  deed  of  October  5,  1860, 
Weller  had  constructed  a  flouring  mill  on  the  premises  so 
deeded  to  him,  and  soon  after  the  delivery  of  said  deed  he; 
commenced  to  use  water  from  the  canal  for  the  purpose  of 
operating  his  mill,  and  continued  so  to  use  water  until  the, 
year  1874,  when  he  sold  the  premises  and  power  to  Alviu 
8.  Trow  and  Sidney  B.  Coleman,  using  the  same  descriptioUj 
as  to  the  water-power  contained  in  the  deed?  from  Garri- 
son and  Harris  to  him.  The  plaintiff,  through  several 
mesne  conveyances,  has  succeeded  to  the  rights  and  inter- 
est of  Weller  in  said  premises  and  water-power,  and  is  the 
owner  thereof  in  fee  simple.  Marian  L.  Bensley,  through 
several  mesne  conveyances,  succeeded  to  the  right,  title,, 
and  interest  which  Garrison  and  Harris  had  in  the  balance 
of  said  land,  canal,  and  water-power,  the  first  of  such  con- 
veyances being  the  deed  from  Garrison  and  wife  to  John 
Bensley,  March  22,  1870,  in  which  deed,  and  in  the  suc- 
ceeding deeds,  the  land,  water-power,  and  the  privileges 
conveyed  to  Weller  were  expressly  excepted  in  the  lan- 
guage of  the  deed  from  Harris  to  Weller. 

The  plaintiff  charges  that  the  defendant,  by  excessive 
use  of  water  at  her  pulp  mill,  has  drawn  down  the  head  ut 
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water  at  the  plaintiflTs  flouring  mill  to  a  head  of  nine  feet, 
so  that  the  plaintiff  was  obliged  to  shut  down  its  mill,  and 
that  defendant  threatens /to  continue  such  excessive  use  of 
water.  The  plaintiff  also  charges  that  plaintiflPs  right  to 
draw  2,000  inches  of  water  under  an  eleven-foot  head  is 
paramount  and  superior  to  the  right  of  defendant  to  draw 
any  water,  and  that  the  words  "2,000  inches  of  water 
under  an  eleven-foot  head  "  mean  a  stream  of  water  hav- 
ing a  cross-section  area  at  right  angles  to  the  thread  of  its 
flow  of  2,000  square  inches,  and  moving  with  the  velocity 
due  to  a  head  of  eleven  feet ;  that  is,  a  velocity  of  26.60 
feet  per  second. 

The  answer  of  defendant  denies  that  this  is  the  correct 
meaning  of  the  term,  and  alleges  that  it  means  so  much 
water  as  would  be  discharged  from  an  ordinary  flume 
through  an  opening  cut  in  the  side  thereof  of  the  area  of 
2,000  inches,  while  said  water  is  retarded  by  the  actual 
operation  of  wheels  in  motion  doing  ordinary  work  as 
water  wheels  running  a  mill,  and  which  would  be,  under  an 
eleven-foot  head,  a  flow  of  about  5,000  cubic  feet  of  water 
per  minute  or  about  104  horse  power,  theoretical. 

As  a  counterclaim  the  defendant  alleges  that  the  deed 
from  Harris  to  Weller  was  executed  in  fulfilment  of  a  pre- 
vious contract  made  between  Garrison  and  Weller  in  July, 
1860.  This  contract  provided  for  the  conveyance  to  Wellejr 
of  a  certain  piece  of  land,  being  part  of  the  land  afterwards 
conveyed,  and  also  the  right  to  draw  from  the  race  suffi- 
cient water,  properly  applied,  to  run  four  run  of  millstones, 
or  water  sufficient  to  drive  the  necessary  machinery  for  a 
gristmill  of  the  capacity  of  four  run  of  stones ;  that  it  was 
the  intention  of  the  parties,  in  making  the  deed  from  Harris 
to  Weller,  simply  to  execute  and  fulfil  this  contract,  and 
to  give  Weller  a  small  piece  of  land  in  addition  thereto, 
and  .that  all  the  persons  through  whom  the  plaintiff  derives 
title  had  notice  when  they  bought  said  property  of  the  ex- 
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istence  and  contents  of  such  contract ;  and  that  the  deed 
from  Harris  to  Weller  was  made  to  fulfil  the  same,  and  on 
no  other  condition.  It  is  also  alleged  that  the  amount  of 
water  necessary  to  fulfil  the  grant  agreed  to  be  made  in 
the  contract  was  about  4,000  cubic  feet  per  minute,  and 
.that  the  description  of  water  by  number  of  inches  under  a 
given  head  is  very  indefinite,  uncertain,  and  not  practically 
useful. 

The  plaintiff,  in  its  reply,  denies  all  knowledge  of  the  con- 
tract set  forth  in  the  answer,  and  alleges  that  it  purchased 
the  premises  and  water-power  in  good  faith  and  for  a  full 
and  fair  consideration.  The  plaintiff  also  pleaded  in  bar  to 
the  counterclaim  the  decree  of  the  circuit  court  of  the 
United  States  for  the  western  district  of  Wisconsin,  rendered 
in  an  action  in  equity  wherein  Marian  L.  Bensley  was  com- 
plainant, and  Coleman,  Jackson,  and  Witter,  plaintiflTs  grant- 
ors, were  defendants,  which  action  was  brought  to  reform 
the  deed  froni  Harris  to  Weller  by  striking  out  the  words, 
"  2,000  inches  of  water  under  an  eleven-foot  head,"  and  in- 
serting the  words, "  water  sufl5cient  to  furnish  eighty  horse 
power,  theoretical; "  which  decree  denied  any  relief  in  the 
way  of  reforming  said  deed,  and  provided  that  it  should  be 
without  prejudice  to  any  subsequent  suit  for  the  interpre- 
tation of  said  deed  as  to  the  amount  of  water  which  the 
defendant  acquired  the  right  to  use  thereunder. 

After  a  somewhat  lengthy  trial,  the  circuit  court,  among 
other  findings  of  fact,  found  that  the  expression  "  inches  of 
water,"  in  the  deed  from  Harris  to  Weller,  at  the  time  of 
making  said  deed  was  not  an  expression  so  definite  and 
certain  and  of  so  well-established  a  meaning  that  the  same 
may  not  be  interpreted  in  view  of  the  actual  meaning  of 
the  parties;  that  when  Weller  completed  his  flouring  mill 
he  built  a  flume  from  said  canal,  and  inserted  three  spouts 
therein  leading  to  three  wheels,  and  constructed  openings 
for  the  insertion  of  two  other  spouts  of  the  same  size  to 
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lead  to  two  other  wheels ;  that  the  three  spouts  so  inserted 
and  leading  to  the  wheels  were  each  twenty-two  inches  by 
eighteen  inches,  gateage  measurement;  that  the  mill,  canal, 
and  flume  remained  in  the  same  condition  until  1874-75,  at 
which  time  the  same  was  the  property  of  one  Trow  and 
Coleman  and  one  G.  J.  Jackson. 

The  court  further  found  that  the  deed  from  Harris  to 
Weller  conveyed  a  solid  vein  of  water  having  a  cross-section 
area  of  2,000  inches  vertical,  at  right  angles  with  the  thread 
of  the  current,  and  that  such  vein  of  water  was  a  vein  mov- 
ing with  the  velocity  due  to  the  head  as  retarded  by  such 
machinery  in  actual  operation  as  was  then  in  use,  and  that 
such  retardation  was  fifty  per  cent.,  the  conclusion  of  the 
court  being  that  the  true  meaning  and  intent  of  the  grant 
was  a  grant  of  a  vein  of  water  2,000  inches  in  cross-section 
area,  moving  with  the  velocity  due  the  head  as  retarded  by 
machinery,  and  amounting  to  11,083  cubic  feet  of  water  per 
minute  under  a  head  of  eleven  feet. 

The  court  further  found  that  the  defendant  had  drawn 
down  the  water  in  the  canal  at  times  below  eleven  feet, 
and  intended  and  threatened  to  do  so  in  the  future,  to  the 
injury  of  plaintiffs  rights;  that  the  plaintiflf  and  its  grant- 
ors, Coleman,  Trow,  Jackson,  and  Witter,  were  each  and 
all  purchasers  of  the  premises  and  water-power  in  good 
faith,  for  a  full  and  fair  consideration,  and  without  notice 
of  the  contract  set  up  in  defendant's  answer ;  and  that  the 
acts  of  the  defendant  in  drawing  down  the  head  of  water 
below  eleven  feet  were  unlawful,  and  that  the  plaintiff  is 
entitled  to  recover  damages  therefor,  to  be  assessed.  The 
court  further  found  that  the  plaintiff  was  entitled  to  an  in- 
junction restraining  the  defendant  from  drawing  down  the 
water  below,  so  as  to  interfere  with  or  prevent  the  use  by 
plaintiff  of  11,083  cubic  feet  of  water  per  minute  under  an 
eleven-foot  head. 

Judgment  was  entered  on  said  finding.    Both   parties 
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filed  numerous  exceptions  thereto,  and  both  parties  ap- 
pealed from  the  judgment.  Plaintiif  appeals  from  all  that 
part  of  said  judgment  which  fixes  and  limits  its  right  to  draw 
water  from  said  canal  at  and  to  11,083  cubic  feet  of  water 
per  minute  under  an  eleven-foot  head  at  its  said  mill  for 
hydraulic  purposes,  and  which  limits  its  right  to  an  injunc- 
tion to  that  extent  only,  and  from  that  part  thereof  deny- 
ing the  plaintiff  the  right  to  draw  from  said  canal  at  its 
said  mill,  under  eleven  feet  head,  22,166  cubic  feet  of  water 
per  minute  for  hydraulic  purposes,  and  denying  an  injunc- 
tion restraining  the  defendants  accordingly.  Defendants 
appeal  from  that  part  of  said  judgment  which  fixes  the 
right  of  plaintiff  to  draw  from  said  canal  at  11,083  cubic 
feet  of  water  per  minute  under  eleven  feet  head  at  its  said 
mill  for  hydraulic  purposes,  and  which  grants  to  plaintiff 
an  injunction  restraining  the  defendants  accordingly. 

For  the  plaintiff  there  were  briefs  by  Gardner  <&  Gay- 
noTj  attorneys,  and  S.  U,  Pinney,  of  counsel,  and  oral  argu- 
ment by  S.  U.  Piiiney  and  Geo.  Ji.  Gardner. 

For  the  defendants  there  was  a  brief  by  Hooper  <& 
Hooper^  and  oral  argument  by  Moses  Hooper.  As  to  the 
meaning  of  the  term  "  inch  of  water,"  they  cited  Blanchard 
V.  Doering,  21  Wis.  477;  S.  C.  23  id.  200;  Schuylkill  Nav. 
Co.  V.  Moore,  2  Whart.  (Pa.),  477,  492;  Canal  Co.  v.  Hilly 
82  TJ.  S.  94;  Morris  v.  Showerman,  2  Doug.  (Mich.),  16,  25, 
26;  Samuels  V.  Blanchard,  25  Wis.  329,  332,  338;  Isza/rdv. 
May's  Landing  W.  P.  Co.  31  N.  J.  Eq.  511,  516;  Society 
for  E.  M.  V.  Holsman,  5  id.  126. 

WiNSLow,  J.  The  plaintiff  corporation  owns  the  para- 
mount right  to  draw  from  the  canal  in  question  2,000  inches 
of  water  under  an  eleven-foot  head.  The  defendants  own 
the  canal  and  water-power  subject  to  the  plaintiff's  right 
.  to  use  its  2,000  inches  of  water  at  the  head  named,  and  the 
main  question  in  controversy  is  as  to  the  meaning  of  the 
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term  "2,000  inches  of  water,"  as  used  in  the  deeds  under 
which  plaintiiBf  claims. 

It  will  be  seen  that  the  question  at  issue  is  substantially 
the  same  as  one  of  the  questions  involved  in  the  case  of 
JanesviUe  Cotton  Milk  v.  Ford^  an^,  p.  416,  the  only  diflfer- 
ence  in  the  language  of  the  grants  being  that  in  the  Janes- 
viUe Cdse  the  words  used  were  "square  inches  of  water," 
while  in  the  present  cases  the  words  were  simply  "  inches 
of  water."  The  difference  is  not  important,  because  it  was 
practically  conceded  by  counsel  on  both  sides  in  the  pres- 
ent case  that  the  term  "inches"  must  be  construed  as 
"square  inches,"  because  it  is  plain  that  "lineal"  inches 
would  be  utterly  insensible.  The  plaintiflf's  contention  here 
is  the  same  as  the  contention  of  defendants  in  the  Janes- 
viUe Case^  namely,  that  the  term  "  inch  of  water  "  had  at 
the  time  of  the  grants  in  this  case  a  definite  and  fixed  mean- 
ing among  mill^men  and  hydraulic  engineers,  to  wit,  "a 
stream  of  water  having  a  cross-section  area  at  right  angles 
with  its  flow  of  one  square  inch,  and  movmg  with  a  velocity 
due  to  the  given  head."  This  is  what  we  have  called  in 
the  JanesviUe  Case  the  "  theoretical  inch."  It  appears  that 
the  theoretical  velocity  due  to  a  head  of  eleven  feet  is 
26.60  feet  per  second,  and  that  a  stream  of  2,000  theoret- 
ical square  inches  at  that  head  delivers  22,166  cubic  feet 
of  water  per  minute. 

On  the  other  hand,  the  defendants  claim  that  there  was 
no  such  fixed  technical  meaning  to  the  term  at  the  time 
the  grants  were  made,  and  that  the  term  "  inch  of  water  " 
must  be  construed  as  the  facts  and  circumstances  show  that 
the  parties  understood  and  meant  at  the  time;  and  defend- 
ants contend  that  such  facts  and  circumstances  clearly  show 
that  the  parties  meant  by  the  term  "inch  of  water"  so 
much  water  "  as  would  be  discharged  from  an  ordinary 
flume  through  an  opening  one  inch  square,  cut  in  the  side 
thereof,  without  adjutage,  under  an  eleven-foot  head,  while 
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said  water  is  retarded  by  the  actual  operation  of  wheels  in 
motion  doing  ordinary  work  as  water  wheels  running  a 
mill."  Under  this  definition  defendants  claim  that  the 
plaintiff's  grant  of  2,000  inches  means  a  flow  of  about  6,000 
cubic  feet  of  water  per  minute.  This  is  what  we  have 
called  in  the  Janesville  Case  the  "  practical  square  inch," 
with  an  additional  element,  namely,  the  retardation  of  the 
flow  caused  by  the  propulsion  of  the  wheels  and  machinery 
of  a  mill  doing  ordinary  work.  '  Without  this  element,  the 
practical  inch  amounts  (as  stated  in  the  Janesville  Case)  to 
about  sixty -two  per  cent,  of  the  theoretical  inch.  The  de- 
fendants claim  that  the  retardation  caused  by  such  wheels 
as  were  in  use  at  the  time  of  the  first  grant  in  this  case 
amounted  to  more  than  fifty  per  cent.,  and  thus  arrives  at 
.  the  conclusion  that  plaintiflf  is  only  entitled  to  a  flow  of 
about  5,000  cubic  feet  per  minute. 

The  circuit  court  adopted  neither  view  in  its  entirety,  but 
found  that  the  original  deed  of  2,000  inches  of  water,  under 
which  plaintiff  claims,  conveyed  "a  solid  vein  of  water, 
having  a  cross-section  area  of  2,000  inches  at  right  angles 
with  the  thread  of  the  current,  flowing  with 'a  velocity  due 
to  the  head  of  eleven  feet,  as  retarded  by  machinery  in 
actual  operation,  and  such  machinery  as  was  in  use  at  the 
time  of  making,"  and  that  such  retardation  was  fifty  per  cent. 
This  conclusion  gave  the  plaintiff  a  stream  delivering  11,083 
cubic  feet  of  water  per  minute,  being  just  one  half  what 
plaintiff  claims,  and  a  little  more  than  double  what  the  de- 
fendants claim  that  plaintiff  is  entitled  to. 

It  will  be  seen  that  the  difference  between  the  plaintiff's 
rights  if  the  grant  be  construed  according  to  the  contention 
of  the  plaintiff,  and  its  rights  if  the  same  grant  be  construed 
according  to  the  contention  of  the  defendants,  is  yevy  con- 
siderable, and  of  the  greatest  importance  in  this  case,  be- 
cause the  total  capacity  of  the  canal  at  the  time  the  first 
grant  was  made  in  1860  was  not  more  than  25,000  cubic 
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feet  per  minute  when  the  water  flowed  at  its  proper  veloc- 
ity. It  is  certain  that  the  term  "  inch  of  water  "  does  not, 
in  the  ordinary  and  usual  sense  of  the  words  used,  convey 
to  the  mind  any  idea  of  volume.  We  say  now,  as  we  said 
in  the  Janeavills  Case^  that  if  the  term  had  a  fixed  and  defi- 
nite meaning  among  hydraulic  engineers  and  mill-men  at 
the  time  it  was  used,  such  meaning  would  prevail,  notwith- 
standing the  fact  that  people  ordinarily  did  not  know  of 
such  meaning,  or  even  that  the  parties  to  the  deeds  them- 
selves did  not  know  of  it.  Parties  cannot  use  technical 
terms  with  a  fixed  meaning,  and  then  disclaim  such  mean- 
ing; but  when  such  alleged  technical  meaning  is  an  arbi- 
trary one,  and  not  one  which  the  word  or  words  would 
naturally  import,  it  must  clearly  appear  that  the  acquired 
or  technical  meaning  was  not  the  subject  of  substantial  dis- 
pute or  doubt ;  that  it  was  well  settled  and  understood,  at 
least  among  the  members  of  the  profession  or  trade  which 
is  supposed  to  use  the  term  in  such  technical  sense. 

There  is  a  greater  volume  of  evidence  in  this  case  upon 
the  Subject  of  the  alleged  technical  or  fixed  meaning  of  the 
term  "inch  of  water"  than  there  was  in  the  JanesvUU 
Case^  and  we  have  carefully  considered  it,  but  the  conclu- 
sion which  we  have  reached  is  the  same  as  that  reached  in 
the  JanesvUle  Case.  That  conclusion  is  that  the  term  "  inch 
of  water"  had  not  acquired  in  1860,  nor  even  at  the  time 
of  the  latest  grant  in  this  case,  any  fixed,  certain,  and  tech- 
nical meaning.  The  plaintifl^s  own  evidence  forces  this 
conviction  upon  our  minds,  and  we  shall  briefiy  here  refer 
to  some  of  that  evidence  from  which  we  draw  this  conclu- 
sion. 

The  plaintiff  called,  as  an  expert,  one  J.  B.  Francis,  of 
Lowell,  Mass.,  who  was  admitted  by  both  sides  to  be  an 
expert  hydraulic  engineer  of  great  experience  and  of  the 
highest  standing.  Mr.  Francis  was  examined  at  length 
upon  the  subject  of  the  meaning  of  the  term  "inch  of 
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water,"  and,  among  other  things,  he  said :  "  The  term  has  a 
technical  meaning  among  water-wheel  makers  and  venders, 
as  I  gather  from  their  publications,  at  least  a  great  many 
of  them  that  I  have  examined,  and  with  them  it  means  what 
engineers  know  or  understand  as  the  theoretical  discharge 
of  an  orifice  of  2,000  square  inches  under  eleven  feet  head. 
It  is  a  mode  of  measuring  not  in  use  generally  in  the  larger 
water-powers  of  New  England,  and  without  being  ex- 
plained by  a  technical  meaning  I  believe  it  would  have  no 
signification."  Again  he  says,  referring  to  the  alleged 
technical  definition  of  an  "  inch  of  water,"  "  I  don't  look 
tipon  it  as  a  scientific  definition  of  water  at  all,  but  it  is 
something  that  has  grown  up  among  the  wheel  builders  and 
makers  to  indicate  the  power  of  their  wheels,  but  I  don't 
think  it  is  generally  known  in  the  scientific  world.  I  pre- 
sume a  great  many  engineers  have  picked  it  up  as  I  have. 
Take  the  world  through  among  scientific  men,  I  think  they 
could  give  it  no  signification." 

Edward  Ruger,  an  hydraulic  engineer  of  considerable  ex- 
perience, was  also  called  as  a  witness  by  the  plaintiff,  and 
in  reply  to  the  question,  "  Don't  all  men  who  are  educated 
in  hydraulics  understand  it  [an  inch  of  water]  practically 
means  the  same  thing?  "  he  answered :  "  I  don't  know  as 
they  do.  I  should  say  that  some  would  probably  think  it 
meant  what  would  pass  through  an  inch  hole,  and  some 
not." 

It  further  appeared  from  the  evidence  that  at  a  conven- 
tion of  engineers  held  a  few  years  since  at  Minneapolis, 
where  about  150  engineers  were  present,  the  question  as  to 
what  constituted  an  "  inch  of  water  "  was  discussed,  with- 
out any  definite  conclusion  being  reached ;  some  claiming 
one  meahing  and  some  another.  It  was  further  shown, 
by  the  evidence  of  practical  mill-men  interested  in  water- 
powers  from  an  early  day  at  Menasha,  Neenah,  and  Apple- 
ton,  that  the  alleged  technical  meaning  had  never  been 
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known  in  that  vicinity,  and  there  is  absolutely  nothing  in 
the  case  to  show  that  either  the  original  grantors  or  the 
or'ginal  grantees  of  the  powers  in  question  knew  or  had 
any  idea  of  such  a  definition  of  the  terra  "  inch  of  water." 

While  on  this  subject,  it  is  instructive  to  note  that  the 
last  edition  of  Webster's  International  Dictionary,  pub- 
lished in  1892,  defines  an  "  inch  of  water  "  as  follows:  "  A 
unit  of  measure  of  quantity  of  water,  being  the  quantity 
which  will  flow  through  an  orifice  one  inch  square,  or  a  cir- 
cular orifice  one  inch  in  diameter,  in  a  vertical  surface,  un- 
der a  stated  constant  head." 

Plaintiff  relied  much  upon  the  rules  and  definitions  stated 
in  certain  books,  most  of  which  were  advertisements  of 
turbine  water-wheel  makers,  issued  within  the  past  ten  or 
fifteen  years.  One  book,  which  was  much  relied  upon  by 
the  plaintiff,  is  entitled  "  The  Miller,  Millwright,  and  Mill 
Furnisher,"  by  Robert  Grimshaw,  published  at  New  York 
in  1882.  This  book,  indeed,  gives  the  definition  of  a  "  square 
inch  of  water"  in  accordance  with  the  plaintiff's  contention, 
that  is,  the  theoretical  inch,  but  in  connection  therewith 
there  is  also  the  following  very  significant  statement :  "  Cor- 
respondence indicates  a  frequent  misapprehension  of  the 
meaning  of  the  term  *  square  inches  of  water  vented*'  Some 
think  that,  in  a  wheel  said  to  use  100  square  inches  of 
water,  it  is  meant  that  the  entire  area  of  the  chute  aper- 
tures measures  100  square  inches,  but  others  think  the  mean- 
ing to  be  that  the  entire  area  of  the  discharge  apertures  is 
100  square  inches.  Neither  of  these  views  is  correct."  The 
author  then  proceeds  to  give  the  definition  of  a  theoretical 
square  inch  of  water.  This  shows,  as  we  think,  very  con- 
clusively that  even  in  1882  there  was  not  a  certain,  definite, 
technical  meaning  attached  to  the  words  "square  inch  of 
water."  Two  of  the  wheel  books  so  introduced  by  the 
plaintiff  contain  substantially  the  same  statements  as  given 
by  Mr.  Grimshaw.     The  Victor  Turbine  Wheel  Book,  pub- 
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lisbed  in  1887,  states:  '^  Our  correspondence  indicates  a  fre- 
quent misapprehension  of  the  meaning  of  the  term  ^square 
inches  of  water.' "  The  Stevenson  Turbine  Wheel  Book, 
published  in  1869,  contains  the  following  similar  statement 
with  regard  to  the  term  '^  inches  of  water :  ^  '^  This  term  has 
been  the  innocent  cause  of  much  misunderstanding  between 
the  manufacturers  and  purchasers  of  turbine  water  wheels. 
Some  parties  consider  it  the  area  of  inlet  to  the  wheel,  and 
some  think  it  to  be  the  area  of  the  discharge  openings  of 
the  wheel,  and  some  think  it  is  the  area  of  a  body  of  water 
passing  over  a  weir;  but  all  of  these  are  erroneous." 

We  shall  spend  no  further  time  citing  from  the  testi- 
.  mony,  but  shall  simply  say  that  the  conclusion  seems  irre- 
sistible to  our  minds  that  the  term  ''  inch  of  water "  has 
not  acquired  any  fixed  technical  meaning  which  must  con- 
trol when  used  in  a  grant,  although  the  testimony  shows 
that  the  tendency  among  wheel  venders  and  mill-men  for 
some  years  has  been  and  is  to  attach  to  it  the  meaning  of 
the  theoretical  inch ;  but  it  does  not  appear  that  such  theo- 
retical arbitrary  meaning  has  yet  crystallized  so  as  to  be 
controlling,  like  the  meaning  of  the  term  ^'  foot  of  lumber '' 
or  other  arbitrary  terms  which  are  known  and  recognized 
without  dispute. 

As  we  have  before  said,  the  term  "  inch  of  water  "  ex- 
presses no  idea  of  volume  to  the  common  mind;  neither  the 
lineal  inch  nor  superficial  inch  imports  volume ;  but  we  know 
that  the  parties  who  used  the  expression  in  these  deeds  had 
some  definite  purpose  in  view;  we  know  that  they  attached 
tome  meaning  to  the  words  they  used ;  and  it  is  the  duty 
of  the  court  to  find  out,  in  view  of  the  fact  that  various  and 
different  meanings  may  be  given  to  it,  what  the  meaning 
attached  to  it  by  the  parties  in  fact  was.  In  prosecuting 
this  inquiry  it  becomes  necessary,  under  familiar  principles, 
to  consider  the  circumstances  surrounding  the  parties  at 
the  time  the  original  grant  was  made.  It  was  said  in  the 
Vou  89  —  29 
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JanesvUU  Case:  "  Doubtless  the  circumstances  surrounding 
the  parties  at  the  time  the  grants  were  made,  the  condition 
of  the  race,  the  size  of  the  apertures  through  which  water 
was  drawn,  the  capacities  of  the  wheels,  and  many  other 
facts  tending  to  throw  light  on  the  apparent  intention- of 
the  parties  at  or  about  the  time  the  deeds  were  made,  should 
be  considered  upon  the  question.  Ocmawi  v.  Madigauy  15 
Wis.  144.*'  We  shall  therefore  proceed  to  notice  some  of 
the  prominent  facts  which  surrounded  the  original  grant  of 
water,  and  which  must,  we  think,  be  considered  in  determin- 
ing the  meaning  of  the  term  "  inch  of  water  "  in  this  case. 
The  water-power  in  question  is  formed  by  a  series  of 
islands  connected  by  dams  in  the  Wisconsin  river,  by  means 
of  which  a  portion  of  the  water  of  the  river  is  turned  into 
an  artificial  canal,  from  which  both  plaintiff  and  defendant 
draw  their  water.  This  canal  and  the  dams  were  in  pro- 
cess of  construction  by  Garrison  and  Weller  at  the  time  the 
deed  of  October  5,  1860,  from  Harris  to  Weller  was  ex- 
ecuted. Some  time  previous  to  the  execution  of  the  deed. 
Garrison,  Jackson  &  Bensley  had  made  a  written  contract 
with  Weller  to  convey  to  him  the  mill  site  (now  owned  by 
plaintiff),  together  with  "  the  right  to  draw  and  use  from 
the  race  suflflcient  water,  properly  applied,  to  run  four  run 
of  millstones,  or  water  suflBcient  to  drive  the  necessary  ma- 
chinery for  a  grist-mill  of  the  capacity  of  four  run  of  stones ;  '* 
also  the  right  to  use  the  lands  below  for  a  tailrace.  In  this 
same  contract  Weller  agreed  to  construct  such  a  mill,  and 
to  pay  one  fourth  part  of  the  cost  of  enlarging  the  race,  and 
one  fourth  of  the  cost  of  building  and  maintaining  the  dam's 
and  locks  above  the  race,  "in  order  to  turn  sufficient  water 
in  said  race  to  propel  said  mill  and  the  saw-mill  now  in  course 
of  erection  hy  Garrison^  Jackson  cfe  Bensley. ^^  It  is  found 
by  the  court,  as  the  fact  undoubtedly  was,  that  the  deed  of 
October  5,  1860,  conveying  2,000  inches  of  water,  was  made 
in  fulfilment  of  said  contract,  without  new  consideration. 
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When  this  deed  was  made,  Weller  executed  a  bond  or  con- 
tract back  to  Harris,  agreeing  to  build  and  maintain  one 
fourth  part  of  canal,  dams,  and  locks  substantially  as  he  had 
agreed  in  the  previous  contract,  and  providing  for  a  forfeit- 
ure of  his  title  in  case  of  failure.  All  subsequent  deeds 
from  Weller  to  the  plaintiff  convey  title  expressly  subject 
to  the  conditions  and  obligations  imposed  by  this  bond.  It 
appears  that  the  capacity  of  this  canal  from  1860  up  to 
about  1886,  when  it  was  enlarged,  was  only  about  23,000 
to  25,000  cubic  feet,  of  water  per  minute,  when  the  water 
flowed  at  its  proper  velocity. 

All  these  facts  immediately  surrounding  the  original 
grant  of  water  to  Weller  negative  very  conclusively  the 
idea  that  the  parties  intended  to  convey  2,000  theoretical 
square  inches  of  water.  As  we  have  seen,  2,000  theoret- 
ical square  inches  means  a  flow  of  22,166  cubic  feet  of 
water  per  minute.  This  amount  would  practically  take  the 
entire  supply  of  water  which  the  canal  was  capable  of 
carrying.  The  grantors  had  a  saw-mill  which  they  in- 
tended to  operate  with  Vater  drawn  from  this  canal,  which 
was  of  a  size  and  capacity  to  draw  at  least  twice  as  much 
water  as  Weller's  grist-mill.  Sane  men  would  scarcely  con- 
vey their  entire  available  water-power,  which  they  were 
building  largely  for  their  own  use,  in  consideration  of  an 
agreement  to  pay  one  fourth  part  only  of  the  expense  of 
maintenance. 

But  it  is  said  that  the  terms  of  the  contract  preceding 
the  deed  were  merged  in  the  deed,  and  that  the  contract 
cannot  be  received  in  evidence  or  considered  for  the  pur- 
pose of  modifying  or  changing  the  terms  of  the  deed. 
Doubtless  this  is  true.  But  the  purpose  of  the  testimony 
here  is  not  to  modify  or  change  the  terms  of  the  deed,  but 
to  construe  them,  to  interpret  them,  and  ascertain  their 
correct  meaning.  Parol  evidence  of  surrounding  circum- 
stances is  not  admissible  for  the  purpose  of  changing  the 
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terms  of  a  written  contract,  but  where  the  terms  of  the 
eontract  are  doabtfal,  and  capable  of  several  interpreta- 
tions, it  is  well  settled  that  evidence  of  attendant  circum- 
stances is  admissible  to  enable  the  court  to  place  itself  in 
the  situation  of  the  parties,  for  the  purpose  of  construing 
such  doubtful  terms.  No  reason  is  perceived  why  the  facts 
that  the  original  contract  was  made  and  in  existence,  and 
that  the  deed  was  simply  made  in  fulfilment  of  it,  may 
not  be  shown  as  attendant  circumstances,  as  well  as  facts 
resting  purely  in  parol.  No  clear  understanding  of  the 
position  and  relations  of  the  parties  towards  each  other 
could  be  obtained  if  these  facts  were  excluded  from  the 
evidence. 

There  are  other  facts  in  evidence,  such  as  the  size  of  the 
conduit  or  trunk  built  to  convey  water  from  the  canal  to 
the  mill,  the  amount  of  water  which  was  actually  used  by 
Weller  and  his  grantees  for  many  years,  the  prices  which 
have  been  paid  for  the  mill  and  power  at  the  various 
sales, —  all  of  which  tend,  with  greater  or  less  strength,  to 
negative  the  idea  that  the  theoretical  inch  of  water  was 
ever  contemplated  by  the  parties  to  any  of  the  deeds  as 
the  measure  of  the  grants. 

The  attending  circumstances  which  we  have  so  far  con- 
sidered may  be  called  simply  negative  in  their  character. 
While  they  tend  to  show  that  the  parties  did  not  use  the 
term  "  inch  of  water  "  as  meaning  a  theoretical  inch,  they 
do  not,  perhaps,  indicate  affirmatively  what  meaning  they 
attached  to  the  term.  The  question  recurs,  then,  whether 
there  is  testimony  of  attendant  circumstances  which  tends 
to  show  definitely  what  the  understanding  of  the  parties 
was  as  to  the  meaning  of  the  term  they  used.  We  know 
they  had  a  definite  purpose  in  using  the  words  they  did  uso, 
and,  the  words  not  having  a  fixed  meaning,  the  question  is. 
What  was  the  meaning  attached  to  them  by  the  parties .' 
The  court  found,  as  the  facts  evidently  were,  that  Weller, 
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in  constructing  his  flooring  mill,  built  a  flume  leading  from 
the  canal  to  his  mill,  which  led  into  a  flame  of  larger  size 
immediately  under  his  mill,  into  which  last-named  flame  he 
inserted  three  spouts,  leading  to  three  wheels,  and  con- 
structed openings  for  the  insertion  of  two  other  spouts  of 
the  same  size  to  lead  to  two  other  wheels;  that  the  three 
spouts  so  inserted  and  leading  to  the  wheels  were  each 
twenty-two  inches  by  eighteen  inches  gateage  measure- 
ment. This  flume  and  these  openings  were  made  at  about 
the  time  of  the  execution  of  the  deed  from  Harris  to  Wel- 
ler,  and  they  remained  intact  until  long  after  Weller  sold 
the  mill,  in  1874.  The  openings  so  provided  for  under  the 
deed  of  2,000  inches  of  water  aggregate  1,980  square 
inches.  Now,  if  this  result  was  purely  chance,  it  certainly 
was  very  remarkable.  Here  was  the  grantee  preparing  to 
utilize  a  grant  of  2,000  inches  of  water,  and  with  the 
knowledge,  or  at  least  without  objection  on  the  part,  of  his 
grantor,  he  prepares  openings  for  the  passage  of  the  water 
granted,  which  aggregate  in  superficial  area  of  aperture 
1,980  inches.  It  is  very  manifest  to  us  that  this  is  not  to 
be  attributed  to  mere  accident,  but  to  design.  We  have  no 
hesitation  in  holding  on  this  fact  that  it  was  the  manifest 
design  of  both  parties  that  the  water  granted  should  be 
measured  by  the  superficial  area  of  the  openings.  There 
has  been  no  actual  measurement  of  the  water  continuing 
for  years,  in  this  case,  as  there  was  in  the  Janesville  Cctsej 
and  in  the  absence  of  such  evidence  we  are  fully  per- 
suaded that  the  preparation  of  the  openings  with  a  superfi- 
cial area  within  a  few  inches  of  the  grant  must  be  consid- 
ered a  controlling  circumstance  in  determining  the  proper 
construction  of  the  grant.  It  is  a  circumstance  which  par- 
takes of  the  nature  both  of  an  attendant  fact  and  a  prac- 
tical construction  by  the  parties  of  the  grant.  It  is  a 
practical  demonstration  that  the  parties  meant  by  the  term 
"  2,000  inches "  the  amount  of  water  which  would  be  dis- 
charged through  2,000  superficial  inches  of  aperature,  with- 
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out  adjatage,  in  the  side  of  a  flame,  at  a  head  of  eleven 
feet.  ' 

We  cannot  accept  the  defendants'  theory  that  the  parties 
meant  to  add  to  this  meaning  an  element  of  uncertainty, 
such  as  the  retardation  of  the  flow  caused  by  machinery 
doing  the  ordinary  work  of  a  grist-mill.  This  retardation 
must  be  variable,  depending  on  the  kind  of  wheels  used, 
the  perfection  of  machinery,  and  the  amount  of  work  being 
done.  It  would  be  a  constantly  changing  quantity.  No 
witness  could  accurately  testify  to  the  amount  of  such  re- 
tardation. We  find  nothing  in  the  evidence  that  shows  to 
our  minds  that  the  parties  intended  to  add  to  the  grant 
such  an  element  of  uncertainty,  and  we  shall  not  do  so. 
Doubtless  the  parties  did  not  accurately  know  the  amount 
of  water  which  would  be  discharged  through  an  aperture 
of  2,000  square  inches  at  an  eleven-foot  head.  Probably 
they  would  have  been  surprised  to  know  that  so  great  a 
volume  of  water  would  be  discharged,  but  that  they  in- 
tended to  so  measure  the  volume  we  cannot  doubt,  and  the 
fact  that  they  did  not  know  that  the  discharge  would  be  so 
great  cannot  now  affect  the  construction. 

We  hold  that  the  grants  of  2,000  inches  of  water  under 
an  eleven-foot  head,  as  contained  in  the  deeds  in  this  ac- 
tion, under  the  evidence  of  the  attendant  circumstances, 
mean  so  much  water  as  will,  under  a  head  of  eleven  feet, 
flow  through  a  simple  orifice  of  2,000  square  inches  area  in 
the  side  of  a  fiume.  This  is  a  definite  and  certain  amount. 
It  is  sixty-two  per  cent,  of  the  theoretical  discharge  due  the 
head.  The  theoretical  discharge  due  the  head  is  22,166 
cubic  feet  per  minute;  therefore  the  discharge  to  which 
plaintiff  is  entitled  under  its  deeds  is  13,743  cubic  feet  per 
minute,  at  a  head  of  eleven  feet. 

There  is  no  question  as  to  innocent  purchasers  here. 
The  plaintiff  was  charged  with  knowledge  when  it  pur- 
chased that  the  term  "inch  of  water"  had  not  a  fixed 
meaning,  and  it  took  its  deed  knowing  that  the  term  must 
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be  construed.  The  judgment  of  the  United  States  circuit 
court  which  denied  reformation  of  the  original  deed  is  of 
no  moment.  Ko  reformation  is  attempted  by  either  party 
in  this  action.  We  have  simply  construed  and  found  the 
meaning  of  the  terms  of  the  deed.  We  have  not  changed 
those  terms. 

By  the  Ciywrt. —  Judgment  affirmed  upon  defendants'  ap- 
peal, and  reversed  upon  plaintiff's  appeal,  and  cause  re- 
manded with  directions  to  render  judgment  for  plaintiff  in 
accordance  with  this  opinion. 

Oassoday  and  Pinnby,  JJ.,  took  no  part. 


Taylor  Respondent,  vs.  Davis  and  others,  Appellants. 

Ifare^  tB  ^  June  16, 189$. 

Sale  of  chattels:  Evidence:  Written  contract  and  conflicting  oral  agrees 
ment:  Account  books,  « 

1.  In  an  action  for  a  balance  due  for  lumber  sold  and  delivered  it  ap- 
peared from  the  complaint  that  there  had  been  a  contract  for  the 
sale  thereof,  but  did  not  appear  whether  such  contract  was  written 
or  oral  If  not  in  writing,  the  contract  was  void.  Held^  that  a 
written  contract  for  the  sale  of  the  lumber  was  properly  admitted 
in  evidence. 

t.  In  the  absence  of  fraud  or  mistake^  a  written  contract  cannot  be  con- 
tradicted or  varied  by  proof  of  a  conflicting  oral  agreement  made 
prior  to  its  delivery. 

3.  The  shipping-book  of  the  vendor  of  lumber  was  admissible  in  evi- 

dence under  sec.  4186,  R.  8.,  upon  proof  by  his  scaler  that  ho  cor- 
rectly scaled  the  lumber,  entering  the  scale  upon  slips  which  he 
sent  to  the  office,  and  proof  by  the  book-keeper  that  the  slips  were 
handed  in  to  him  and  correct  entries  therefrom  made  by  him  upon 
the  shipping-book,  which  was  the  original  book  of  entry. 

4.  Evidence  of  the  weight-of  lumber  shipped  was  admissible  as  tending 

to  show  the  quantity. 
9,  Freight  bills  of  lumber  paid  by  the  vendee  were  admissiWe  to  lebnl 
his  testimony  as  to  the  quantify  actually  received. 
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APPEAL  from  the  Ciroait  Court  for  St.  Croix  County. 

The  complaint  alleges  in  effect  that  March  29, 1889,  the 
plaintiff,  at  Barron,  Wis.,  at  the  special  instance  and  request 
of  the  defendants,  under  the  firm  name  of  D.  C.  Davis  & 
Sons,  sold,  and  in  the  month  of  April,  1889,  delivered,  to 
them  111,198  feet  of  birch  lumber  at  the  agreed  price  of 
$7  per  thousand  feet,  amounting  to  $778.28;  that  no  part 
thereof  has  been  paid,  except  the  sum  of  $593.12,  and  that 
there  is  now  due  and  owing  the  plaintiff  on  account  thereof 
the  sum  of  $185.16,  for  which  amount,  with  interest  and 
costs,  judgment  is  demanded. 

The  answer  consists  of  admissions  and  denials,  and  alleges 
in  effect  that  April  1,  1889,  the  plaintiff,  to  induce  the  de- 
fendants to  purchase  said  lumber,  represented  and  war- 
ranted the  same  to  be  of  good,  merchantable  quality  for 
log  run  with  mill  culls  out ;  that,  relying  upon  said  war- 
ranty and  representations,  the  defendants  purchased  the 
same;  that  the  same  was  unsound,  rotten,  and  entirely 
worthless.  Special  damages  are  alleged,  and  also  that  the 
plaintiff  omitted  and  neglected  to  ship  38,000  feet  of  said 
lumber,  to  the  damage  of  the  defendants.  The  same  facts 
are  also  alleged  in  a  counterclaim,  to  which  the  plaintiff 
replied. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  written 
contract,  of  which  the  following  is  a  copy : 

"March  29th. 

"  I  have  this  day  bought  of  J.  W.  Taylor  all  the  birch 
lumber  now  in  the  yard  of  J.  B.  Judd,  except  what  mill 
culls  said  Taylor  sees  fit  to  throw  out.  Price  $7  per  thou- 
sand. F.  O.  B.  Barron.  Terms,  sixty  days'  acceptance,  or 
two  per  cent,  discount  for  cash,  ten  days.  Said  lumber  to 
be  shipped  before  April  15,  1889.  Eeceived  $5  cash  on 
above  contract.     .  D.  C.  Davis  &  Sons. 

"Accepted.    J.  W.  Taylor." 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
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favor  of  the  plaintiff  for  the  amoant  of  his  claim,  with  in- 
terest, and  from  the  judgment  thereon  the  defendants 
appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Baah/ard  <&  Disney ^  attorneys,  and  Bashford^  O*  Connor 
(&  PoUeys^  of  counsel,  and  for  the  respondent  on  the  brief 
of  R.  H.  Start 

Counsel  for  the  appellants  contended,  inter  aUa^  that  the 
testimony  offered  on  behalf  of  the  plaintiff  as  to  the  quan- 
tity of  lumber  shipped,  as  shown  by  his  shipping-book,  was 
improperly  admitted,  as  was  also  the  shipping-book  itself. 
Christie  v.  KecUor^  49  Wis.  640 ;  Smith  v.  Schulenberg^  34  id. 
41 ;  Atkinson  v.  Morse^  57  Mich.  276 ;  Eder  v.  ReiUyy  51 
N.  W.  Rep.  (Minn.),  226;  Steele  v.  SchrioTcer,  55  Wis.  134- 
140 ;  JFhmette  v.  Carmichael^  41  id.  200 ;  Campbell  v.  Moore^ 
3  id.  767;  Gay  v,  Fretwell,  9  id.  186,  192;  Tewkshury  v. 
Schuleriberffj  48  id.  577 ;  liiggs  v.  Weise^  24  id.  545 ;  SchetU&r 
V.  Jones,  20  id.  412,  417;  BUI  v.  State,  17  id.  675,  679. 

To  the  point  that  the  evidence  of  the  book-keeper  and 
the  shipping-book  were  admissible,  counsel  for  the  respond- 
ent cited  Christie  v.  Keator,  49  Wis.  642,  643 ;  Morris  v. 
Briggs^  3  Gush.  342;  Barker  v.  Haskell^  9  id.  218;  Riggs  v. 
Weise,  24  Wis.  545 ;  JffaU  v.  GUdden,  39  Me.  445 ;  SchetOer 
V.  Jones,  20  Wis.  412 ;  Curran  v.  Witter,  68  id.  23 ;  Jones  v. 
Orion,  &i  id.  9;  Faxon  v.  HoUis,  13  Mass.  427;  Smith 'd. 
Sam  ford,  12  Pick.  139;  2  Am.  &  Eng.  Ency.  of  Law,  468, 
and  note  1. 

Cassoday,  J.  Exception  is  taken  because  the  court  ad- 
mitted in  evidence  the  written  contract  found  in  the  fore- 
going statement.  The  grounds  of  the  objection  appear  to 
be  that  the  complaint  is  not  based  upon  a  written  contract, 
nor  any  contract,  but  upon  a  balance  due  for  goods  sold 
and  delivered.  It  does  appear  from  the  complaint,  how- 
ever, that  there  was  a  contract  of  bargain  and  sale  for 
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the  lamber  between  the  parties,  and  the  substance  of  it, 
without  stating  whether  it  was  oral  or  written.  Since  the 
amount  to  be  paid  for  the  lumber  was  such  as  to  make  the 
contract  void  unless  in  writing,  the  defendants  and  the 
court  were  bound  to  infer  that  the  contract  alleged  was  a 
valid  contract  and  hence  in  writing.  JRohhina  v.  DeveriUy 
20  Wis.  142 ;  Bank  of  Hiver  FaUa  v.  German  Am.  Ins.  Go. 
72  Wis.  538. 

The  execution  of  this  written  contract  is  conceded  by  the 
defendants.  There  appears  to  be  no  evidence  in  the  record 
that  this  written  contract  was  ever  modified,  or  that  the 
same  was  procured  by  false  representations.  This  being  so, 
it  continued  to  be  binding  upon  the  parties;  and  hence  all 
prior  negotiations  and  all  preliminary  agreements,  in  so  far 
as  they  were  covered  by  or  in  conflict  with  that  contract, 
must  be  regarded  as  either  merged  in  or  excluded  from  the 
contract  thus  made.  Rerhst  v.  Lowe^  65  Wis.  321.  It  fol- 
lows that  the  court  properly  struck  out  the  testimony  of 
D.  G.  Da/vis  to  the  effect  that  before  the  written  contract 
was  delivered  the  plaintiff  agreed  that  if  the  defendants 
would  leave  it  to  his  honor  no  lumber  should  be  "  put  on 
the  cars  except  good,  merchantable  lumber"  with  which 
they  would  be  satisfied.  That  testimony,  if  admitted,  would 
have  been  in  direct  conflict  with  the  express  terms  of  the 
written  contract,  which  covered  "all  birch  lumber"  then 
in  Judd's  yard,  regardless  of  quality,  "  except  what  mill 
culls  "  the  plaintiff  saw  fit  to  throw  out.  Since  the  defend- 
ants only  sought  to  prove  their  counterclaim  by  such  ex' 
eluded  testimony,  it  is  manifest  that  the  court  was  not 
called  upon  to  submit  the  same  to  the  jury.  For  the  same 
reason  we  must  hold  that  the  court  committed  no  error  in 
charging  the  jury  to  the  effect  that  they  had  nothing  to  do 
with  the  quality  of  the  lumber,  but  should  simply  deter- 
mine the  quantity  shipped  upon  the  cars  at  Barron. 

It  only  remains  to  be  considered  whether  there  were  any 
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errors  in  the  admission  of  testimony.  It  is  claimed  that 
the  plaintiflTs  shipping-book  was  improperly  admitted  in 
evidence.  The  scaler  testified  to  the  effect  that  he  worked 
for  Judd  in  the  lamber  business ;  that  he  had  seven  years' 
experience  in  the  scaling  of  logs ;  that  to  the  best  of  his 
knowledge  he'scaled  the  birch  lamber  shipped  to  defendants ; 
that  he  kept  an  accoant  of  it  in  a  book,  and  handed  it  in  ta 
the  office, — sometimes  to  Judd,  and  sometimes  to  the  book- 
keeper, and  sometimes  to  Judd's  wife, —  she  was  helping  in 
the  office ;  that  he  put  the  scale  of  this  birch  lumber  on  a 
piece  of  paper,  and  sent  it  into  the  office ;  that  the  slips  so 
sent  into  the  office  contained  a  correct  scale  of  this  lumber. 
The  book-keeper  testified  to  the  effect  that  he  was  the 
plaintiff's  book-keeper  during  the  time  this  birch  lumber 
was  shipped ;  that  these  scale  bills  or  slips  made  by  the 
scaler  named  were  handed  in  tQ  him,  and  that  he  at  the  same 
time  correctly  entered  the  memoranda  thereon  in  the  ship- 
ping-book which  he  had  then  in  court;  that  upon  such  en- 
tries being  made  such  slips  or  scale  bills  were  destroyed; 
that  such  shipping-book  was  kept  in  the  office  at  the 
time,  and  used  in  the  transaction  of  the  business,  and  was 
the  original  book  of  entry ;  that  the  entries  were  in  his 
handwriting,  and  were  correct;  that  the  amount  of  such 
birch  lumber  so  shipped  to  defendants  was  111,171  feet; 
that  the  shipping  bills  were  made  after  the  entries  in  the 
book  and  from  the  book.  We  are  constrained  to  hold  that 
this  shipping-book  was  properly  admitted  in  evidence  under 
sec.  4186,  R  S.,  and  the  rules  frequently  sanctioned  by  this 
court.  Schsttlerv.  Jones^  20  Wis.  412;  RiggB  u  Weiae^  24 
Wis.  545;  Smith  v.  Schulenherg^  34  Wis.  41;  Christie  v. 
Keator^  49  Wis.  640 ;  Jones  v.  Orion^  65  Wis.  9 ;  Curran  v. 
Witter,  68  Wis.  16;  Stuhbings  v.  DocJcery,  80  Wis.  618.  The 
rule  is  elementary.  1  Greenl.  Ev.  §  117,  and  notes.  So  the 
weight  of  the  lumber  shipped  tended  to  prove  the  quantity, 
and  hence  was  admissible.     Exception  is  taken  because 
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the  freight  bills  of  this  lumber  were  admitted  in  evidence. 
It  is  claimed  that  if  they  were  admissible  at  all  they  should 
have  been  put  in  as  a  part  of  the  plaintiff's  case,  and  not 
by  way  of  rebuttal.  But  the  order  of  proof  is  very  much 
in  the  discretion  of  the  trial  court,  and,  assuming  the  cor- 
rectness of  the  rule  stated,  we  perceive  no  *such  abuse  of 
'  that  discretion  as  would  authorize  us  to  disturb  the  judg- 
ment on  that  ground.  The  defendant  8.  0.  Davis  testified 
to  the  effect  that  he  paid  these  freight  bills  of  this  lumber ; 
and  we  think  they  were  admissible  as  tending  to  rebut  the 
testimony  on  the  part  of  the  defense  as  to  the  quantity  of 
lumber  actually  received. 

We  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  Nobth  Hm)SON  Mutual  Building  and  Loan  Asbo- 
oiATioN,  Respondent,  vs.  Childs  and  another^  Appel- 
lants. 

March  98 — June  15, 189$, 

Corporations:  Negligence  and  unauthorized  acts  of  officers:  Liability 
of  directors:  Action  at  law  or  in  equity  f  Evidence:  Appeal 

1.  An  action  by  a  corporation  against  its  president  and  treasurer  for 
negligence  or  misconduct  in  their  respective  offices  and  also  as  ex 
offl^no  members  of  the  board  of  directors,  the  gravamen  of  the 
complaint  being  that  the  defendants  have  exceeded  their  powers 
as  president  and  treasurer  in  dealing  with  the  property  of  the  cor- 
poration and  have  usurped  the  powers  of  the  board  of  directorH 
without  the  knowledge,  consent,  or  authority  of  such  board  or  of 
the  stockholders,  should  be  treated  as  an  equitable  action. 

d.  Where  the  directors  held  no  meetings  and  gave  no  attention  to  their 
duties,  but  left  all  the  affairs  of  the  o(»rporation  to  the  management 
of  the  president,  secretary,  and  treasurer,  who  conducted  such 
affairs  in  good  faith,  though  negligently  and  in  the  exercise  of 
powers  belonging  solely  to  the  beard  of  directors,  such  officers  can- 
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not  be  charged  as  ex  officio  members  of  such  board,  and  neither  of 
them  is  liable  for  the  negligence  or  unauthorized  acts  of  the  others 
in  which  he  did  not  participata 

9,  Mere  proof  of  failure  to  collect  certain  moneys  due  to  the  corpora- 
tion is  not  proof  that  they  were  lost 

4.  In  respect  to  losses  alleged  to  have  been  sustained  because  of  insuffi- 
cient payments  to  the  corporation  on  certain  accounts,  a  report  of 
the  secretary  is  not  competent  eyidenoe  against  the  president  and 
treasurer  to  charge  them  with  such  losses  or  to  show  that  no  more 
was  paid  to  him  than  he  reported. 

fti  It  was  error  for  the  trial  court  to  adopts  without  judicial  examina- 
ti<ni  as  to  its  accuracy  and  justice,  as  a  basis  of  judicial  action 
against  the  defendants,  the  report  of  an  expert  accountant  employed 
by  the  corporation  to  examine  into  its  accounts  and  the  extent  of 
its  losses  through  the  alleged  negligence  and  unauthorized  acts  of 
the  defendants. 

<L  Cas^  brought  to  this  court  by  appeal  should  have  been  properly  ex- 
ajnined  and  passed  upon  by  the  trial  court,  and  this  court  will  not 
assume  the  burden  of  that  duty  in  the  first  instance. 

7.  Where  the  trial  is  by  the  court  without  a  jury  the  evidence  may  be 
reviewed  upon  appeal  although  no  motion  for  a  new  trial  was  made 
before  judgment 

APPEAL  from  the  Circuit  Court  for  St  Croix  County. 

This  action  was  brought  to  recover  against  the  defendants, 
GhUds  and  Denniston^  losses  sustained,  as  it  is  alleged,  by 
the  plaintiff  to  the  amount  of  $28,000  by  reason  of  gross 
neglect,  mismanagement,  and  inattention  to  their  duties 
while  they  were  respectively  president  and  treasurer  of  the 
plaintiff,  and  as  such  ex  officio  members  of  its  board  of  di- 
rectors, ^he  complaint  states  that  the  plaintiff  is,  and  has 
been  since  December  6, 1876,  a  corporation  of  this  state  for 
the  sole  purpose  of  accumulating  funds  to  be  loaned  to  its 
members  to  enable  them  to  purchase  real  estate,  build 
houses,  satisfy  mortgages,  or  make  such  other  investments 
as  the  stockholders  should  deem  proper;  that  its  officers,  to 
be  elected  by  the  stockholders  at  each  annual  meeting,  are 
a  president,  vice  president,  treasurer,  secretary,  attorney, 
and  seven  directors  who,  with  the  president,  treasurer,  and 
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secretary,  form  a  board  of  directors  for  the  transaction 
and  management  of  the  affairs  of  the  corporation ;  that  the 
defendants,  Ghilds  and  Denniston^  were  president  and  treas- 
urer as  aforesaid  of  the  plaintiff  from  February,  1882,  until 
February,  1887,  and  entered  upon  the  discharge  of  their  re- 
spective duties  as  such,  and  during  that  time  were  members 
of  the  board  of  directors  of  said  corporation,  and  assumed 
to  and  did  transact  all  the  business  of  the  said  corporation 
without  the  authority,  approval^  or  consent  of  its  board  of 
directors ;  and,  after  setting  out  in  general  terms  their  duty 
to  perform  the  duties  of  their  said  offices  with  ordinary 
care,  prudence,  and  diligence,  that  it  was  particularly  their 
duty  to  see  to  it  and  require  that  the  secretary  of  the  cor- 
poration should  give  bond  for  the  faithful  performance  of  his 
duties ;  that  one  F.  H.  Harvey,  elected  to  that  office  in  the 
year  1882,  held  and  assumed  to  discharge  its  duties  down 
to  the  year  1886  without  having  given  any  bond,  or  having 
been  required  to  give  any,  for  the  faithful  performance  of 
his  duties,  as  required  by  the  constitution  and  by-laws ;  all  of 
which  was  through  the  gross  negligence  of  the  defendants. 

The  complaint  sets  forth  fourteen  separate  "causes  of 
action "  (so  called)  for  losses  sustained  by  the  corporation 
as  therein  specially  stated,  on  account  of  the  gross  neglect, 
mismanagement,  and  inattention  to  duty  of  the  defendants, 
and  there  was  annexed  to  the  complaint  a  bill  of  particulars 
thereof.  Separate  answers  of  the  defendants  admitted  the 
existence  of  the  plaintiff  as  a  corporation,  but  ddnied  each 
and  every  other  allegation  of  the  complaint. 

A  trial  by  jury  was  waived,  and  the  cause  was  tried  be- 
fore the  court.  The  testimony,  oral  and  documentary,  is 
exceedingly  voluminous,  and  that  part  of  it  relating  to  the 
losses  sustained  by  the  corporation  consisted  almost  wholly 
of  the  testimony  of  an  expert  accountant,  one  Mr.  Somers, 
who  it  appeared  had  had  considerable  experience  in  the 
management  of  the  business  affairs  of  similar  corporations. 
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Tbe  finding  of  the  court,  in  substance,  was  that  the  de- 
fendants were  such  president  and  treasurer,  respectively, 
of  the  plaintiflf,  and  ex  officio  members  of  its  board  of  di- 
rectors, as  above  stated.  That  the  corporation  had  a  code 
of  by-laws  in  force  daring  all  the  said  time,  a  copy  of  which 
is  embraced  in  the  finding. 

It  was  provided  therein,  among  other  things,  that  the 
stock  of  the  plaintiff  should  be  issued  at  such  times  and 
such  separate  series,  in  such  amounts,  and  under  such  regu- 
lations, as  the  association  might  determine.  Stockholders 
were  to  sign  a  writing  pledging  them  to  pay  punctually 
monthly  dues  on  their  shares,  and  such  fines  and  interest 
on  loans  as  they  might  become  lia\)le  for.  If  a  stockholder 
neglected  or  refused  to  pay  dues,  interest,  and  fines,  his 
shares  might  be  declared  forfeited  by  the  board  of  direct- 
ors, and  the  same  should  revert  to  the  association,  and  the 
secretary  should  sell  them  at  public  auction,  etc.  Provis- 
ions for  withdrawal  from  the  corporation  by  consent  of  the 
board  of  directors  were  adopted,  and  the  member  with- 
drawing was  entitled  to  receive  the  amount  of  monthly 
payments  paid  in  on  his  shares,  and  •  any  share  of  gain 
made  by  the  association  which,  by  any  resolution  of  the 
board  of  directors,  he  might  be  entitled  to  receive.  And 
provisions  were  made  in  like  manner  tor  any  stockholder 
who  had  received  loans  to  withdraw  in  like  manner  on  pay- 
ing the  sum  loaned.  The  loan  of  funds  in  the  treasury  was 
subject  to  be  bid  for  at  any  meeting  of  the  association,  the 
person  offering  the  highest  premium  to  be  the  successful 
bidder,  which  was  to  be  then  paid  by  him  or  deducted  from 
the  sum  loaned.  Loans  might  be  made  of  the  funds  of  the 
corporation  to  any  stockholder  not  exceeding  two  thirds 
the  amount  actually  paid  in  on  each  share,  and  might  be 
secured  by  transfer  of  stock  to  the  corporation  as  collateral 
security.  In  addition  it  was  the  duty  of  the  board  of  di- 
rectors to  make  investment  of  any  funds  of  the  corporation 
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in  such  manner  as  in  their  opinion  shoold  be  safe  and  most 
to  the  interests  of  the  association,  but  no  such  loan  was  to 
be  made  without  the  consent  of  at  least  two  thirds  of  the 
entire  board  of  directors  first  obtained  and  expressed  in 
writing.  Loans  were  to  be  made  if  the  security  was  satis- 
factory to  the  board  of  directors.  Parties  having  loaned 
funds  might  prepay  the  same  on  such  terms  as  the  board 
of  directors  might  determine. 

Sec.  4  of  art.  VI  of  the  by-laws,  for  the  release  of  mort- 
gages, is  as  follows : 

"  Any  member  desiring  to  prepay  his  loan  may  do  so  at 
any  time  on  the  following  terms:  From  the  full  amount  or 
face  of  the  loan  there  shall  be  deducted  — jitBt^  one  eighth 
of  the  premium  or  bonus  for  each  unexpired  year  of  ma- 
tured stock,  and  a  j^ro  rcUa  amount  for  each  fraction  of  a 
year,  allowing  eight  years  as  the  period  for  the  maturity  of 
the  stock  from  its  issue ;  second^  the  full  amount  of  dues  paid 
on  his  stock,  together  with  fifty  per  cent,  of  the  apparent 
profits  to  each  one  hundred  dollars  apparent  value,  or  jpro 
rata  per  cent,  for  any  apparent  value  greater  or  less  than 
one  hundred  dollars ;  and  the  stock  on  which  the  said  loan 
is  based  shall  then  be  canceled :  provided^  that  one  month's 
notice  of  such  prepayment,  or  the  payment  of  one  month's 
dues  and  interest  in  advance,  shall  be  required." 

"  ExPLA.NATioN.  The  meaning  and  intent  of  the  fifty  per 
cent,  apparent  profits  to  each  one  hundred  dollars  of  ap- 
parent value,  and  a  pro  rata  per  cent,  for  a  greater  or  less 
sum,  is  that  to  the  first  ten  dollars  of  apparent  value  five 
per  cent,  of  the  profits  that  help  to  compose  it  is  allowed, 
and  five  per  cent,  additional  to  each  additional  ten  dollars 
of  apparent  value, —  that  is,  twenty  dollars,  ten  per  cent. ; 
thirty  dollars,  fifteen  per  cent. ;  forty  dollars,  twenty  per 
cent. ;  one  hundred  dollars,  fifty  per  cent. ;  two  hundred 
dollars,  one  hundred  per  cent.,  or  all  the  profits;  and  2ipro 
rata  share  for  a  greater  or  less  value,  taking  the  average 
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rate  of  profits  as  the  basis  for  an  approximate  estimate  of 
any  profits  accrning  since  the  last  annual  or  semi-annual 
estimate : provided^  that  the  stock  of  any  series  may  be  used 
to  pay  loans  with  the  profits  as  above  stated,  without  re- 
gard to  the  series  upon  which  the  loan  is  made :  and  pro- 
vided, further,  that  a  part  or  the  whole  of  any  loan  may  be 
thus  paid  by  shares,  one  share  or  more." 

The  oflBcers  hereinbefore  mentioned  to  be  elected  were  re- 
quired to  be  stockholders,  and  to  be  elected  by  such,  and, 
with  the  president,  vice  president,  treasurer,  and  secretary, 
formed  a  board  of  directors  for  the  transaction  and  manr 
agement  of  the  affaire  of  the  corporation,  with  power  to 
adopt  all  rules  and  regulations  necessary  in  the  discharge 
of  their  duties  and  for  the  government  of  the  board,  not 
inconsistent  with  the  by-laws.  The  duties  of  the  president, 
among  other  things,  were  to  sign  all  certificates  of  stock 
and  orders  on  the  treasurer  for  the  payment  or  appropria- 
tion of  moneys  ordered  by  the  board  of  directors,  and  to 
perform  all  other  duties  appertaining  to  his  office.  It  was 
the  duty  of  the  treasurer  to  receive  all  moneys  as  soon  as 
paid  into  the  association,  pay  all  orders  of  the  board  of  di- 
rectors if  signed  by  the  president  and  attested  by  the  secre- 
tary, have  charge  of  all  deeds,  bonds,  mortgages,  contracts, 
and  other  securities  belonging  to  the  corporation,  and  keep 
a  correct  account  of  all  moneys  received  and  paid  out,  and 
make  a  monthly  report  to  the  association.  The  secretary 
was  required  to  keep  correct  minutes  of  the  proceedings  of 
the  stockholders  and  board  of  directors  in  a  book  or  books 
kept  for  that  purpose,  to  keep  accurate  accounts  with  the 
stockholders,  attest  certificates  of  stock  and  all  orders  drawn 
upon  the  treasurer  for  the  payment  or  appropriation  of 
moneys  ordered  by  the  board  of  directors,  and  to  notify  the 
directors  of  all  stated  or  special  meetings  of  the  board ;  to 
keep  the  accounts,  books,  and  papers  of  the  corporation, 
except  those  in  charge  of  the  treasurer;  and  be  prepared 
Vol.  82— 80 
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at  all  times  to  inform  the  stockholders  of  the  state  of  the 
financial  concerns  of  the  association,  and  to  perform  such 
other  duties  as  might  be  required  of  him,  and  to  give  bonds 
for  the  faithful  performance  of  his  duties  in  the  sum  of 
$1,000.  Officers  elected  are  to  continue  in  office  until  their 
successors  are  appointed. 

A  system  of  fines  is  provided  for  by  art  TX,  and  direct- 
ors, for  being  absent  from  regular  or  special  meetings,  are 
subject  to  fine  in  each  case  of  fifty  cents.  Meetings  of  the 
association  were  required  to  be  held  on  the  fourth  Thursday 
evening  of  every  month  for  the  payment  of  dues,  interest, 
fines, and  other  business;  eleven  members  to  constitute  a 
quorum,  but  a  less  number  might  pay  dues  and  adjourn. 
Special  meetings  might  be  called  by  the  president  on  the  writ- 
ten request  of  five  members.  Stated  monthly  meetings  of 
the  board  of  directors  are  required  to  be  held  on  the  next 
Tuesday  after  the  meeting  of  the  association  in  each  month, 
for  the  purpose  of  loaning  the  funds  of  the  corporation,  as 
well  as  other  necessary  business.  These  meeting  are  to  be 
open  to  the  stockholders,  as  well  as  the  proceedings  of  the 
board  of  directors,  for  inspection.  Stated  annual  meetings 
of  the  stockholders  are  to  be  held  on  the  fourth  Thursday 
in  February  in  each  year,  when  the  board  of  directors  are 
required  to  submit  a  report  of  their  proceedings  for  the 
previous  year,  and  a  statement  of  the  condition  of  the  as- 

•  sociation*  Special  meetings  of  the  directors  might  be  called 
upon  the  written  request  of  two  directors,  of  which  meet- 
ing all  must  have  written  notice,  and  seven  to  constitute  a 
quorum.  It  was  required  that  a  committee  of  three  should 
be  appointed  by  the  president  at  the  annual  meeting  to 
examine  the  books  and  vouchers  of  the  treasurer  and  secre- 
tary, and  report  every  six  months  whether  they  are  regular, 

\  and  the  action  of  those  officers  satisfactory.  Provisions 
were  made  by  which  the  directors,  in  a  certain  contingency, 
had  power  to  require  any  member  or  members  who  had 
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not  previously  borrowed  from  the  association  to  surrender 
his  or  her  stock  upon  being  paid  the  surrender  value  thereof, 
so  as  to  prevent  the  funds  being  idle  or  unproductive. 

The  court  further  found,  among  other  things,  that  during 
the  time  the  defendants  were  officers  of  the  corporation 
one  F.  H.  Harvey  was  secretary  of  it;  that  the  business  of 
the  corporation  was  conducted  by  these  defendants  and 
the  said  Harvey ;  that  during  all  of  said  time  there  is  no  rec- 
ord of  any  meeting  of  the  board  of  directors,  nor  is  there 
any  record  of  the  proceedings  of  any  stockholders'  meet- 
ings, except  that  it  appears  that  stockholders^meetings  were 
hold  from  time  to  time,  but  what  business  was  done,  if  any, 
does  not  appear  from  any  written  record.  The  court  found 
that  no  directors'  meetings  were  held  during  said  time,  and 
that  the  business  of  such  corporation,  which  consisted  of 
issuing  stock,  making  loans,  withdrawing  and  canceling 
stock,  accepting  prepayment  of  loans,  etc., —  in  fact  all 
of  the  business  of  the  corporation, —  was  transacted  wUhr 
out  any  direction  of  the  board  of  directors^  by  the  defend- 
ants and  Harvey;  that  Harvey  gave  no  bonds,  except  for 
one  year,  1881,  and  no  committee  was  appointed  to  ex- 
amine the  secretary's  book  and  report  thereon;  and  that 
the  whole  business  of  the  corporation  appeared  to  have 
been  conducted  negligently  and,  in  a  great  many  respects, 
in  total  disregard  of  the  requirements  of  the  by-laws.  That, 
as  a  result  of  such  negligence,  the  plaintiff  has  suffered  loss 
and  damage  as  specified.  That  Harvey  was  a  man  of  very 
little  financial  standing,  but  appeared  to  merit  the  confi- 
dence of  the  defendants,  except  as  far  as  it  otherwise  ap- 
peared from  his  neglect  and  carelessness  in  the  management 
of  the  affairs  of  the  corporation.  That  he  died  insolvent 
in  March,  1887,  and  these  defendants  soon  after  resigned. 

The  court  further  found  that  the  defendants,  during  the 
time  they  so  held  their  said  offices,  were  not  guilty  of  any 
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intentional  wrong-doing,  and  did  not  in  any  way  appro- 
priate the  funds  of  the  corporation  to  their  own  use,  but 
were  guilty  of  the  grossest  inattention  to  business,  and 
usurpation  of  powers  that  should  have  been  exercised  only 
by  the  board  of  directors ;  and  in  the  exercise  of  the  pow- 
ers thus  usurped  they  failed  to  exercise  that  diligence,  pru- 
dence, and  forethought  which  a  man  of  ordinary  prudence 
and  business  sagacity  would  deem  essential  for  the  safe 
conduct  of  the  important  business  of  such  an  association; 
and  that  the  losses  named  in  said  finding  occurred  solely  by 
such  neglect  on  the  part  of  the  defendants.  These  losses 
are  summarized  under  heads  in  ten  divisions  of  the  finding, 
followed  by  this  statement :  "  The  foregoing  findings  as 
to  the  losses  sustained  by  the  plaintiff  corporation  are 
founded  upon  the  testimony  of  plaintiff's  witnesses,  and 
pa/rticularly  the  figures  made  and  testified  to  hj  Mr.  Somers, 
who  is  called  an  expert.  No  expert  testimony  was  called 
upon  the  other  side,  and  I  have  not  undertaken^  what  to  me 
would  probably  bean  impossible  task^  figuring  out  ike  matter 
for  myself, " 

As  conclusions  of  law  the  court  found  the  plaintiff  enti- 
tled to  judgment  against  the  defendants  for  the  sum  of 
$21,407.06,  adding  thereto  the  following:  "I  base  this  find- 
ing of  law  upon  the  fact  that  the  defendants  were  grossly 
negligent  and  inattentive  to  their  duties  in  conducting  the 
affairs  of  the  corporation,  and  that  they  took  upon  them- 
selves the  powers  and  assumed  authority  not  given  them 
by  the  by-laws,  but  reserved  to  the  board  of  directors,  and 
that  such  losses  occurred  by  reason  of  such  negligence  and 
usurpation  of  authority. "  Judgment  was  rendered  accord- 
ingly, and  the  defendants  took  a  large  number  of  exceptions 
to  the  findings,  presenting  the  questions  hereinafter  con- 
sidered. After  judgment,  but  before  appeal,  the  plaintiflf 
remitted  from  the  recovery  $3,062.75,  being  for  the  losses 
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found  to  have  been  sastained  before  March,  1883,  to  the 
amoant  of  $2,202.74,  and  for  the  losses  found  to  have  been 
sustained  between  March,  1887,  and  September  1,  1887, 
amounting  to  $860.01,  during  the  period  when  the  defend- 
ants were  not  both  of  them  officers  of  plaintiff,  leaving  the 
amount  of  damages  at  $18,344.30.  Deducting  from  this 
sum  the  amount  of  alleged  overpayment  of  152  shares  of 
first  series  of  stock,  amounting  to  $7,724.91,  and  the  bal- 
ance of  the  finding,  namely,  $10,619.39,  is  made  up  of  items 
which  may  be  classed  as  follows,  to  wit : 

(1)  Fines,  charges,  dues,  and  interest  not  collected. 

(2)  Loss  on  issue  of  shares,  too  little  being  paid  therefor. 

(3)  Loss  on  cancellation  of  shares  by  paying  too  much 
for  them. 

(4)  Loss  on  loans  canceled,  not  sufficient  money  being 
collected  thereon. 

These  losses  are  found  as  follows: 

From  March,  1888,  to  March,  1884 •    •    •  $8,857  88 

From  March,  1884,  to  March,  1885 4.882  20 

From  March,  1885,  to  March,  1886 1,846  24 

From  March,  1886^  to  March,  1887 488  15 

Amounting  to $10,519  47 

The  sum  for  fines,  charges,  dues,  and  interest  not  col- 
lected consists  of  items  as  follows: 

(1)  From  March,  1888,  to  March,  1884 $550  55 

Failure  to  collect  interest  on  notes  during  same  time  .     •  208  98 

(2)  From  March,  1884,  to  March,  1885,  failure  to  collect  dues  688  88 
Failure  to  collect  notes  and  bills,  with  interest  ....  555  83 

(8)  From  March,  1885,  to  March,  1886,  faUure  to  collect 

dues,  eta 58  40 

(4)  Failure  to  collect  interest 201  50 

(5)  From  March,  1886,  to  March,  1887,  failure  to  collect  proper 

charges  from  shareholders 486  85 

LOSSES  ON  SHAKES  ISSUED  VOB  TOO^  UTTLB  MONET. 

• 

(1)  March,  1888,  to  March,  1884,  eight  shares  at  loss  of    .     .         $52  9G 

(2)  March,  1884,  to  March,  1885,  loss  on  thirty  shares  ...  59  10 
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OAKOSLLATION   OF    8HABBS   FOR  WHICH   MO|tB    WAS   PAID   THAN   THEY 
WBBB  WORTH. 

(1)  March,  1883,  to  March,  1884 $54  70 

(3)  March,  1884,  to  March,  1885 2,718  46 

(8)  March,  1885,  to  March,  1886 694  78 

(4)  March,  1886,  to  March,  1887 88  00 

CANCELED  LOANS,  NOTES,  ETa,  FOR  TOO  LITTLB  MONEY  PAID. 

(1)  March,  1888,  to  March,  1884 $8,624  61 

(2)  March,  1884,  to  March,  1885 882  81 

(8)  March,  1885,  to  March,  1886 8,218  46 

(4)  March,  1886,  to  March,  1887  •     ...........  0255 

There  are  credits  to  be  deducted  for  the  total  losses  of 
the  year  from  March,  1885,  to  March,  1886,  of  $2,216.85  on 
^^  account  of  the  collections  in  excess  of  the  amounts  due 
various  stockholders  and  on  account  of  the  cancellation  of 
a  part  of  the  liability  of  the  corporation  accruing  by  reason 
of  the  cancellation  of  the  first  series  of  stock,*'  as  stated  in 
the  finding  of  the  court. 

These  statements  do  not  embrace  losses  said  to  have  oc- 
curred between  March,  1887,  and  the  following  September, 
amounting  to  $860.01. 

Such  other  facts  as  are  material  will  be  found  stated  in 
the  opinion. 

For  the  appellant  ChUds  there  were  briefs  by  Ray  S. 
Heidf  attorney,  and  0.  D.  O^Brien,  of  counsel,  and  oral 
argument  by  Mr.  lieid. 

For  the  appellant  Denniston  there  were  briefs  by  S.  Z. 
Rumphrei/y  attorney,  and  Baker  <J&  Hehnsy  of  counsel,  and 
oral  argument  by  Mr.  Humphrey  and  Mr.  E.  W^ Helms. 

For  the  respondent  there  were  briefs  by  Bashford  cfe 
Disney  and  R.  H  Starts  attorneys,  and  Ba8hf(yrdy  O^Can- 
nor  <J&  PoUeySy  of  counsel,  and  the  cause  was  argued  orally 
by  J.  W.  Bashford,  R.  M.  Baehford,  and  R.  H.  StaH. 
They  contended,  inter  alia^  that  it  is  well  settled  that  direct- 
ors must  make  good  losses  arising  from  their  acts  in  violation 
of  <;he  by-laws,  independent  of  the  question  of  negligence 
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or  good  faith.  Citizens^  B.^  Z.  cfe  8,  Asso.  v.  Corielly  84 
N.  J.  Eq.  383;  Williams  v.  Rily,  34  id.  398;  Oahlcmd  S. 
Bank  v.  Wilcox^  60  Cal.  126 ;  Austin  v.  Daniels^  4  Denio, 
.801;  Comm.  Bank  v.  Ten  Eyck,  48  N.  Y.  305;  Van  Dyck 
'O.  McQuade^  86  N.  Y.  45;  1  Morawetz,  Priv.  Corp.  sec. 
655;  Taylor,  Priv.  Corp.  (2d  ed.),  sec.  616;  Williams  v, 
McDonald,  42  N.  J.  Eq.  392;  Fifth  Ward  S.  Bank  v.  First 
Nat.  Bank,  47  N.  J.  Law,  357;  Cook,  Stockholders,  sees. 
680,  681;  First  Nat  Bank  v.  Lucas,  21  Neb.  280;  Thomp- 
son, Liab.  Off.  Corp.  375,  sec.  16;  Id.  353,  sec.  2;  Percy  v. 
Millaudon,  8  Mart.  (La.),  68 ;  Thompson  v.  Oreeley,  107 
Mo.  577.  As  trustees  the  directors  are  bound  to  observe 
the  limitations  placed  upon  their  power  in  the  charter  and 
by-laws,' and  if  they  transcend  such  limitations  and  dam- 
age ensues  they  are  liable.  Hun  v,  Gary,  82  N.  Y.  66 ; 
Barr  v.  N  T.,  Z.  K  cfe  TT.  B.  Co.  52  Hun,  555;  Cook  v. 
Berlin  W.  M.  Co.  43  Wis.  433;  Thomp.  Liab.  Oflf.  Corp. 
244,  246,  439;  Fifth  Ward  S.  Bank  v.  Comm.  Bank,  48 
N.  J.  Law,  513 ;  Jackson  v.  Ludding,  21  Wall.  616 ;  Bliss 
V.  Matteson,  45  N.  Y.  22;  Fulton  v.  Whitney,  66  N.  Y.  548'; 
WardeU  v.  U.  P.  R.  Co.  103  U.  S.  651.  As  such  directors 
they  must  exercise  ordinary  care  and  prudence  in  the 
trust  committed  to  them, —  the  same  degree  of  care  and 
prudence  that  men  prompted  by  self-interest  generally  ex- 
ercise in  their  own  affairs.  Williams  v.  McKay,  40  N.  J. 
Eq.  195;  Bodges  v.  N.  F.  Screw  Co.  1  R  L  312,  53  Am. 
Dec.  640;  Hun  v.  Cary,  82  N.  Y.  65;  Charitahle  Corp.  v. 
Sutton,  in  Thomp.  Liab.  Off.  Corp.  226;  York,  etc.,  R.  Co. 
V.  Hudson,  id.  244;  Angell  &  Ames  Corp.  sec.  314;  United 
Society  v.  Underwood,  9  Bush  (Ky.),  617 ;  1  Morawetz,  Priv. 
Corp.  (2d  ed.),  sec.  561;  2  Field's  Lawyers'  Briefs,  187; 
Ackerm^n  v.  Halsey,  37  N.  J.  Eq.  361 ;  Trustees  M.  B.  F  lib 
D.  S.  Bank  v.  Bosseiux,  3  Fed.  Rep.  817;  Austin  v.  Da/n- 
ids,  4  Denio,  301 ;  2  Morawetz,  Priv.  Corp.  (2d  ed.),  sees. 
612,  614,  616-619,  622  and  note  1,  624;  BritMikerhoff  v. 
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Bostwioky  88  K  Y.  56;  Endlich,  Build.  Asso.  sees.  188, 198-9, 
202;  Comm.  Bank  v.  Ten  Eycky  48  K  T.  305;  Robertson  v. 
Homestead  Asso.  69  Am.  Dec,  156,  nofe;  Wilkinson  v. 
Doddy  40  K  J.  Eq.  123;  Spering's  Appeal,  71  Pa.  St.  11; 
Shea  V.  Mahry,  1  Lea  (Tenn.),  319;  E well's  Evans,  Agency, 
375 ;  WiUia^ms  v.  McKay,  46  N.  J.  Eq.  25.  The  defendants 
are  jointly  liable.  Taylor,  Priv.  Corp.  (2d  ed.),  626 ;  Thomp. 
Liab.  Oflf.  Corp.  353,  sec.  3;  Larid  Credit  Go.  v.  Fermoy, 
L.  R  8  Eq.  Cas.  10 ;  Join;t  Stock  Discount  Co.  v.  Brown,  id. 
380;  Ashhurst  v.  Mason,  20  id.  225;  1  Morawetz,  Priv. 
Corp.  (2d  ed,),  sec.  563,  note. 

PiNNEY,  J.  1.  The  corporation  plaintiff  has  a  remedy 
against  its  directors  and  officers  for  negligence,  fraud, 
breaches  of  trust,  or  for  acts  done  in  excess  of  their  au- 
thority, and  the  case  against  each  is  distinct,  depending 
upon  the  evidence  against  him,  unless  two  or  more  have 
joined  or  participated  in  the  wrongful  act,  in  which  case 
all  participants  may  be  joined  in  the  suit.  And  where  the 
act  is  illegal  or  in  violation  of  some  positive  law,  the  au- 
thorities indicate  that  there  is  no  right  of  contribution 
where  one  only  is  sued  and  charged ;  and  therefore  it  is 
held  in  many  cases  that  it  is  not  necessary  to  make  all  the 
directors  parties  who  have  more  or  less  joined  in  the  act 
complained  of.  Thomp.  Liab.  Off.  Corp.,  in  notes  352,  353, 
411,  and  cases  cited.  A  different  rule  is  maintained  in  the 
modern  cases  in  England  and  America,  in  cases  where  the 
wrongful  act  is  the  result  of  negligence  or  gross  misjudg- 
ment  and  is  not,  in  and  of  itself,  illegal  or  a  violation  of 
some  positive  law,  as  will  be  shown  hereafter;  and  there 
exists  high  authority  in  such  cases  for  holding  that  in  all 
oases  where  contribution  would  be  allowed  in  equity,  there 
those  who  are  liable  to  contribute  are  necessary  parties  to 
a  suit  in  equity  to  obtain  redress  for  the  loss  which  the  cor- 
poration has  suffered.    The  remedy  of  the  corporation  for 
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the  wrong  done  is  either  at  law  or  in  equity,  according  to 
the  nature  of  the  case.  Hence,  in  every  such  case  as  the 
present  it  is  important  to  determine  at  the  outset  whether 
the  action  shall  be  or  is  a  legal  or  equitable  one,  and,  if  the 
latter,  whether  the  necessary  parties  are  before  the  court 
to  enable  it  to  make  a  proper  and  complete  determination 
of  the  controversy.  This  action  has  been  treated  through- 
out by  the  plaintiff  and  by  the  circuit  court  as  .a  legal  ac- 
tion, both  in  the  demand  for  judgment  and  in  the  course 
taken  at  the  trial,  a  trial  by  jury  having  been  waived,  and 
the  court  ruling  that  no  evidence  of  liability  was  compe- 
tent that  did  not  equally  affect  both  defendants;  and,  after 
judgment,  by  the  remission  of  damages  for  the  periods 
mentioned,  on  the  ground  that  for  these  sums  the  defend- 
ants were  not  jointly  liable,  though  this  fact  was  either 
overlooked  or  was  not  regarded  in  the  decision  of  the  case. 
2.  The  complaint  is  not  entirely  definite  and  clear  in  the 
allegations  upon  which  the  liability  of  the  defendants  is 
rested,  but  groups  together  grounds  not  entirely  congruous 
when  stated  in  the  same  cause  of  action,  as  the  charge 
against  them  is  gross  neglect,  mismanagement,  and  inat- 
tention of  the  defendants  "  to  the  duties  of  their  said  of- 
fices," and  they  are,  to  some  extent  at  least,  attempted  to 
be  charged  for  negligence  or  misconduct  in  their  respective 
offices  of  president  and  treasurer,  and  also  as  members  of 
the  board  of  directors,  the  by-laws  making  them  «»  officio 
such.  Some  of  the  acts  as  to  which  negligence  and  mis- 
conduct are  predicated  lie  wholly  outside  the  scope  of  the 
duties  of  either  one  or  both  the  pJresident  and  treasurer. 
In  the  main,  the  gravamen,  of  the  case  seems  to  be  that  the 
defendants  have  exceeded  their  respective  powers  as  such 
president  and  treasurer  in  dealing  with  the  property  and 
property  rights  of  the  plaintiff,  and  have  usurped  the  pow- 
ers of  the  board  of  directors  in  these  respects ;  and  it  is  ex- 
pressly charged  in  the  7th,  9th,  10th,  11th,  12th,  13th,  and 
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14th  causes  of  action  (so  designated)  that  they'^did  the  acts 
complained  of  "  without  the  knowledge,  consent,  and  ap- 
proval of  the  board  of  directors ; "  and  the  last  of  these 
causes  of  action,  grouping  the  plaintiff's  losses  in  one  aggre- 
gate sum  of  $22,000,  charges  "that  between  the  1st  of 
March,  1882,  and  the  1st  of  September,  1887,  the  plaintiff, 
through  the  gross  neglect,  mismanagement,  and  inatten- 
tion of  the  defendants  to  the  duties  of  their  said  offices,  has 
lost  in  dues,  interest,  and  charges  on  stocks  and  loans,  and 
on  loans  made  by  defendants,  and  in  the  wrongful  cancel- 
lation of  stock  by  the  defendants,  and  paying  thereon  more 
than  the  holders  thereof  were  entitled  to  receive  and  be 
paid  by  said  corporation,  and  without  the  knowledge^  cati- 
sent,  or  authority  of  the  board  of  directors  of  said  corpora- 
tion, and  without  the  knowledge,  consent,  or  authority  of 
the  stockholders  thereof,  to  the  amount  of  $22,000."  The 
first  five  causes  of  action  (so  designated)  proceed  entirely 
upon  the  ground  of  gross  neglect  and  mismanagement  of 
the  defendants,  and  there  are  items  also  in  the  other  causes 
of  action  based  on  that  ground.  The  circuit  court  based 
the  finding  against  the  defendants  on  the  ground  "  of  gross 
negligence  and  usurpation  of  authority  not  given  them  by 
the  by-laws,  but  reserved  to  the  board  of  directors." 

These  different  allegations  thus  Wended  in  the  several 
so-called  causes  of  action,  which  are  in  fact  but  enumera- 
tions of  items  of  liability  under  what  is  really  but  one  gen- 
eral count,  require  different  answers  and  different  evidence 
to  meet  them,  creating  .difficulties  of  procedure  which  can 
be  best  dealt  with  and  overcome  in  an  equitable  action. 
We  think  that  the  case  made  by  the  pleadings  and  proofs  is 
not  one  where  an  adequate  and  proper  remedy  by  legal  ac- 
tion can  be  obtained,  but  the  action  must  be  treated  as  an 
equitable  one ;  and  that  the  circuit  court  erred  in  dealing 
with  it  on  any  other  basis.  As  a  recovery  \m,l€gdl  action, 
the  judgment  must  stand  or  fall  on  the  liability  of  the  de- 
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fendants  as  president  and  treasurer,  for  no  recovery  can  be 
had  at  law  against  a  minority  of  the  board  of  directors  for 
misconduct  or  negligence,  inasmuch  as  they  can  act  only 
when  lawfully  assembled,  and  their  duties  as  such  are  de- 
volved on  them  as  a  board  and  not  individually.  Frcmklin 
Ins.  Co.  V.  Jenkmsy  8  Wend.  134;  Gafney  v.  ColviU,  6  Hill, 
672,  673. 

3.  Much  argument  was  had  upon  the  rule  of  liability  of 
corporate  officers  in  cases  such  as  this,  presenting  for  con- 
sideration some  questions  in  respect  to  which  a  considerable 
difference  of  opinion  has  prevailed.  The  liability  of  officers 
to  the  corporation  for  damages  caused  by  negligent  or  un- 
authorized acts  rests  upon  the  common-law  rule  which 
renders  every  agent  liable  who  violates  his  authority  or 
neglects  his  duty  to  the  damage  of  his  principal.  It  seems 
to  be  now  universally  agreed  that,  no  matter  whether  the 
act  is  prohibited  by  the  charter  or  by-laws,  the  liability  is 
on  the  ground  of  violation  of  authority  or  neglect  of  duty. 
Thomp.  Liab.  Off.  Corp.  357;  Brigga  v.  Spauldingj  141 U.  S. 
146. 

There  can  be  no  doubt  that  if  the  directors  or  officers  of 
a  company  do  acts  clearly  beyond  their  power,  whereby 
loss  ensues  to  the  company,  or  dispose  of  its  property  or 
pay  away  its  money  without  authority,  they  will  be  re- 
quired to  make  good  the  loss  out  of  their  private  estates. 
Thomp.  Liab.  Off.  Corp.  375 ;  Joint  Stock  Discount  Co.  v. 
Brown,  L.  R  8  Eq,  381 ;  Flitcroffs  Case,  L.  R.  21  Ch.  Div. 
619 ;  Franklin  Ins.  Co.  v.  Jenkins,  3  Wend.  130 ;  and  many 
other  authorities  to  this  effect  were  cited  by  the  respond- 
ent's counseL  This  is  the  rule  where  the  disposition  made 
of  money  or  property  of  the  corporation  is  one  either  not 
within  the  lawful  power  of  the  corporation,  or,  if  within  the 
power  of  the  corporation,  is  not  within  the  power  or  au- 
thority of  the  particular  officer  or  officers.  Where  the 
ground  of  liability  is  for  nonfeasance,  negligence,  or  mis- 


Digitized  by 


Google 


476  SXJPREME  COURT  OF  WISCONSIN.  [82 

The  North  Hudson  Building  and  Loan  Aas'n  va  Childs  and  another. 

judgment  in  respect  to  matters  within  the  scope  of  the 
proper  powers  of  the  officer,  he  will  he  held  responsible 
only  for  a  failure  to  bring  to  the  discharge  of  his  duties 
such  degree  of  attention,  care,  skill,  and  judgment  as  are 
ordinarily  used  and  practiced  in  the  discharge  of  such  duties 
or  employments;  the  degree  of  care,  skill,  and  judgment 
depending  upon  the  subject  to  which  it  is  to  be  applied,  the 
particular  circumstances  of  the  case,  and  the  usages  of  busi- 
ness. 

In  respect  to  directors  or  those  acting  ex  officio  as  such, 
the  rule  of  liability  has  been  the  subject  of  much  discussion 
in  the  recent  case  of  Briggs  v.  Spaulding,  141  U,  S.  132,  in 
which,  although  there  was  a  strong  dissent,  the  rule  may 
be  regarded  as  settled,  in  the  federal  courts  at  least  and  in 
the  courts  of  several  of  the  states,  as  there  laid  down,  and 
to  the  effect  that  directors,  although  often  called  "  trustees," 
are  not  such  in  any  technical  sense,  but  that  they  are  man- 
dataries, the  relation  between  them  and  the  corporation 
being  rather  that  of  principal  and  agent,  but  under  circum- 
stances they  may  be  treated  as  occupying,  in  consequence 
of  the  powers  conferred  on  them,  the  position  of  trustees 
to, eestuis  que  trustent;  that  the  degree  of  care  required  of 
them  depends  upon  the  subject  to  which  it  is  to  be  applied, 
and  each  case  is  to  be  determined  upon  its  own  circum- 
stances; that,  as  they  render  their  services  gratuitously, 
they  are  not  to  be  held  to  the  degree  of  responsibility  of 
bailees  for  hire,  or  expected  to  devote  their  whole  time 
and  attention  to  their  duties ;  that  they  are  not,  in  the  ab- 
sence of  any  element  of  positive  misfeasance,  and  solely  on 
the  ground  of  passive  negligence,  to  be  held  liable,  unless 
their  negligence  is  gross  or  they  are  fairly  subject  to  the 
imputation  of  a  want  of  good  faith.  It  is  to  be  remem- 
bered that  they  have  the  same  interests  to  protect  and  sub- 
serve as  other  stockholders,  and  self-interest  naturally 
prompts  them  to  look  after  their  own,  and  the  degree  of 
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care  they  are  bound  to  exercise  is  that  which  ordinarily 
prudent  and  diligent  men  would  exercise  under  similar  cir- 
cumstances in  respect  to  a  like  gratuitous  employment,  re- 
gard being  had  to  the  usages  of  business  and  the  circum- 
stances of  each  particular  case ;  that  they  are  not  liable,  in 
the  absence  of  fraud  or  intentional  breach  of  trust,  for  neg- 
ligence, mistakes  of  judgment,  and  bad  management  in 
making  investments  on  doubtful  or  insufficient  security. 
Where  they  have  not  profited  personally  by  their  bad  man- 
agement, or  appropriated  any  of  the  property  of  the  cor- 
poration to  their  own  use,  courts  of  equity  treat  them  with 
indulgence.  Were  a  more  rigid  rule  to  be  applied,  it  would 
be  difficult  to  get  men  of  character  and  pecuniary  responsi- 
bility to  fill  such  positions.  Thomp.  Liab.  Oflf.  Corp.  357; 
Beach,  Corp.  §  249.  These  views  are  sustained  in  Briggs 
V.  Spaulding^  141  U.  S.  130 ;  Spering^s  Appeal^  71  Pa.  St.  11 ; 
Citizens'  B.,  Z.  cfe.  S.  Aaso.  v.  Coriell,  34  N.  J.  Eq.  383, 392; 
Swentzel  v.  Perm  Bank  (Pa.  Sup.),  23  Atl.  Rep.  413;  7n  re 
Forest  of  Dean  Coal  Min.  Co.  L.  R  10  Ch.  Div.  450;  Ack- 
erman  v.  Halsey,  37  N.  J.  Eq.  363 ;  Hun  v.  Cory,  82  N.  T. 
65;  In  re  Benham  i&  Co,  L.  R.  25  Ch.  Div.  752;  WaU's  Ap- 
peal^ 78  Pa.  St.  391.  These  views  are  applicable,  we  think, 
to  the  case  of  all  officers  serving  and  acting  within  the 
scope  of  their  authority  gratuitously  or  practically  so.  The 
rule  of  liability  in  case  of  service  for  reward  is  well  under- 
stood, and  need  not  be  repeated. 

It  has  been  thought  best  to  indicate  the  rules  we  think 
applicable  to  the  liability  of  directors  and  other  officers  of 
corporations,  as  these  questions  were  fully  discussed  at  the 
argument,  and  in  view  of  the  probable  importance  of  these 
questions  in  the  future  disposition  of  this  cause. 

The  finding  of  the  circuit  court  that  no  directors'  meet- 
ings were  held  within  the  period  mentioned,  and  that  the 
business  of  the  corporation,  consisting  of  issuing  stock,  mak- 
ing loans,  accepting  prepayment  of  loans,  and  in  fact  all 
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the  business  of  the  corporation,  was  transacted  without 
any  direction  of  the  board  of  directors  by  the  defendants 
and  Harvey,  the  secretary,  since  deceased,  is,  we  think, 
sustained  by  the  evidence,  although  stoutly  denied  by  the 
defendants.  There  is  not  only  no  record  of  any  such  meet- 
ings, but  those  who  are  said  to  have  been  directors  during 
the  period  all  deny  attending  any  such  meetings  or  trans- 
acting any  such  business,  and  the  defendants  themselves 
are  wholly  unable  to  name  a  single  director  who  was  pres- 
ent at  any  such  meeting.  While  the  absence  of  a  record  of 
proceedings,  due  to  the  negligence  of  the  secretary,  would 
not  defeat  the  action  of  the  directors,  we  are  satisfied  no 
such  meetings  were  held,  and  that  the  alleged  want  of  au- 
thority in  respect  to  many  matters  transacted  by  the  de- 
fendants, or  one  of  them,  and  Harvey  was  not  supplied  at 
any  of  the  stockholders'  meetings,  and  unless  ratified  sub- 
sequently they  were  without  requisite  authority.  During 
a  period  of  about  five  years  the  regularly  chosen  directors 
of  the  corporation  wholly  abdicated  their  functions  as  such, 
and  gave  no  attention  whatever  to  their  duties,  and  left 
everything  connected  with  the  affairs  of  the  corporation  to 
the  management  of  the  president,  secretary  and  treasurer, 
by  virtue  of  their  several  oflSces,  and,  beyond  this,  to  take 
their  own  unheeded  course.  At  the  annual  meetings  of 
stockholders,  officers  and  directors  were  regularly  elected, 
and  reports  were  made  by  the  secretary  and  treasurer,  but 
the  directors  elected  utterly  neglected  their  duties  as  be- 
fore. The  death  of  Harvey  caused  investigation,  when  the 
entire  absence  of  proper  entries  on  the  ledger  and  record 
during  all  this  period  was  discovered,  as  well  as  the  fact 
that  there  was  a  shortage  in  the  funds  of  the  corporation. 
The  defendants  during  all  this  time  had  proceeded  to  dis- 
charge the  duties  of  their  respective  offices,  and  looked 
after  and  conducted  the  affairs  of  the  corporation  in  con- 
nection with  Harvey,  the  secretary,  in  entire  good  faith, 
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not  deriving  any  improper  personal  gain  or  profit,  and 
without  improperly  appropriating  to  themselves  any  of  its 
property  or  funds.  They  may  have  made  mistakes  and 
misjudged  as  to  their  powers  and  duties.  They  were  not 
guilty  of  intentional  wrong.  The  defendant  Dennistoriy 
the  treasurer,  whose  functions  were  purely  ministerial  and 
extended  only  to  receiving  the  moneys  of  the  plaintiff  and 
paying  them  out,  and  to  the  safe-keeping  of  its  securities 
and  keeping  a  correct  account,  has  accounted  for  and  paid 
over  every  cent  he  received,  and  yet  he  was  charged  by  the 
circuit  court  with  losses  of  the  corporation  by  the  judg- 
ment in  this  case  to  the  amount  of  over  $21,000. 

We  are  unable  to  see  how  the  defendants  are  to  be  thus 
charged  as  «»  officio  members  of  the  board.  They  were  not 
technically  directors,  and  neither  of  them  had  it  in  his 
power  to  call  a  meeting  of  the  board.  They  could  act  as 
ex  officio  members  only  at  a  meeting  regularly  convened, 
and  no  meetings  were  held.  Directors  cannot  act  in  any 
other  manner.  Cook,  Stock,  §  592,  and  cases  in  note.  This 
is  so  well  settled  that  citation  of  authority  would  be  super- 
fluous. Stated  monthly  meetings  of  the  board  were  re- 
quired to  be  held  on  the  next  Tuesday  after  the  monthly 
stockholders'  meetings,  but  the  directors  came  not.  Special 
meetings  might  be  called  on  the  written  request  of  two 
directors,  but  no  such  request  appears  to  have  been  made, 
and  none  are  willing  to  own,  now  that  misfortune  has  over- 
taken the  company,  that  he  ever  acted  as  a  director  during 
the  period  in  question.  AH  have  been  eager  to  talje  the 
benefits,  whatever  they  were",  of  the  management  of  the 
defendants,  and  accept  their  share  of  the  money  disbursed 
in  paying  off  the  first  series  of  stock  at  a  figure  amounting 
to  nearly  $8,000  more  than  was  due  on  it,  as  it  is  now 
claimed.  None  but  the  president,  treasurer,  and  secretary 
appear  to  have  been  willing  to  give  the  affairs  of  the  cor- 
poration any  particular  attention.    And  at  least  five  of  the 
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directors  are  understood  to  have  received,  and  still  hold, 
their  shares  of  this  amount,  and  now  all  appear  to  be  de- 
manding that  these  defendants  shall  put  back  that  amount 
of  money  from  their  own  funds  into  the  treasury  of  the 
plaintiff  to  make  good  the  alleged  loss  on  this  and  other 
accounts,  arising  out  of  their  attempt  to  manage  the  affairs 
of  the  plaintiff  without  the  aid  or  authority  of  the  board  of 
directors.  Such  a  claim,  when  well  founded  in  law,  ought 
to  be  established  by  entirely  satisfactory  evidence. 

Regarding  the  case  now  presented  by  the  record  as  one 
where  a  recovery  must  depend  upon  the  liability  of  the  de- 
fendants disconnected  with  their  ex  officio  membership  of 
the  board,  it  is  plain  that  Childs  and  Denniston^  in  their  re- 
spective capacities  as  president  and  treasurer,  are  not  re- 
sponsible for  the  nonfeasance,  negligence,  or  misfeasance 
of  Harvey  as  secretary ;  nor  is  either  of  these  liable  for  the 
nonfeasance,  negligence,  or  misfeasance  of  the  other  in  his 
official  relations  to  the  plaintiff.  Their  liability  is  several 
and.  separate.  They  cannot  be  held  jointly  liable  for  any 
act  in  excess  of  the  authority  of  either  or  both  of  them, 
without  proof  of  joint  participation,  to  be  proved  in  each 
instance  and  not  presumed ;  and  here  we  have  neither  find- 
ing npr  proof  of  improper  combination  or  intentional 
wrong.  If  ChUda  and  Harvey,  as  president  and  secretary, 
exceeded  their  powers  in  any  given  instance  to  the  loss  or 
damage  of  the  plaintiff,  Denniston  is  not  chargeable  with 
it,  without  proof  that  he  intermeddled  with  it  and  in  excess 
of  his  authority.  If  Denniston  and  Harvey,  as  treasurer 
and  secretary,  exceeded  their  powers  in  any  case  to  the 
loss  or  damage  of  the  plaintiff,  Childs  is  not  liable  without 
proof  that  he  intermeddled  or  participated  in  the  wrong. 

While  these  rules  are  obviously  correct,  and  so  clearly 
so  that  citation  of  authority  is  not  needed  to  vindicate  them, 
in  view  of  the  finding  and  the  evidence  upon  which  it  was 
based  we  have  felt  it  proper  to  state  them  at  length  and 
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with  some  particnlarity,  as  bearing  upon  the  correctness  of 
the  judgment  of  the  circuit  court. 

4.  It  is  contended  by  the  respondent  that  as  no  motion 
for  a  new  trial  was  made  before  judgment  the  question 
whether  the  finding  is  contrary  to  evidence  is  not  open  to 
review.  As  the  trial  was  by  the  court  without  a  jury,  no 
such  motion  -Avas  necessary.  Where  there  are  exceptions 
to  the  finding,  this  court  must  review  the  case  on  the  facts. 
Ga/rbutt  v.  Bank  of  Prairie  du  Chieri^  22  Wis.  877. 

5.  The  extent  of  loss  or  damages  the  plaintiff  had  sus- 
tained formed  a  very  important  part  of  the  controversy, 
and  upon  this  branch  of  the  case  we  regret  to  say  that  we 
are  without  the  assistance  and  benefit  of  an  examination 
and  determination  of  the  circuit  court.  As  early  as  Sep- 
tember, 1887,  the  plaintiff  employed  a  Mr.  Somers,  of  St. 
Paul,  as  an  expert  accountant,  who  had  had  considerable 
experience  in  the  management  of  the  affairs  of  building  as- 
sociations, to  examine  the  books  and  papers  of  the  plaintiff, 
ascertain  its  financial  condition,  the  extent  of  its  losses,  and 
how  they  had  been  occasioned.  His  examination  extended 
from  February,  1882,  to  September,  1887.  He  made  a  re- 
port upon  these  matters,  which  was  put  in  evidence  on  the 
trial,  or  the  substance  of  it,  and  this  report,  with  a  set  of 
books  compiled  by  him,  and  his  testimony,  constitute  al- 
most the  entire  basis  on  which  the  finding  against  the  de- 
fendants for  $21,407.05  rests.  This  report  was  adopted  as 
an  entirety  by  the  circuit  court,  and  the  question  of  the 
extent  of  loss  or  damages,  as  well  as  legal  questions  in  re- 
spect to  liability,  were,  in  effect,  determined  by  the  hired 
expert  of  the  plaintiff  instead  of  the  court;  and  we  have 
been  urged  to  accept  it  here  in  like  manner  as  final  and 
conclusive.  If  we  were  willing  to  do  so,  and  should  accord- 
ingly affirm  this  judgment,  it  would  transpire  that  the 
plaintiff's  expert  had  practically  decided  this  important 
cause  in  both  courts  on  several  vital  and  important  ques- 
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tions  of  law  as  well  as  fact.  We  cannot  suppose  that  the 
circuit  court,  if  it  had  examined  the  report,  would  have 
rendered  the  judgment  found  in  the  record. 

It  was  not  the  duty  of  the  defendant  Denniston^  as  treas- 
urer, to  collect  the  first  five  items  in  the  foregoing  state- 
ment, amounting  to  nearly  $3,000;  nor  was  it  the  duty  of 
Child^^  as  president,  so  far  as  we  are  able  to  understand  it. 
The  treasurer  is  only  "to  receive  all  moneys  as  soon  as 
paid  into  the  association."  The  secretary  has  custody  of 
the  accounts,  books,  and  papers  of  the  corporation,  except 
deeds,  bonds,  mortgages,  etc.,  kept  by  the  treasurer,  and 
is,  it  would  seem,  the  executive  manager  of  the  financial 
business  of  the  corporation.  The  testimony  to  show  that 
any  loss  had  been  actually  sustained  while  these  defendants 
were  in  office  is  too  vague  and  uncertain  to  justify  the  ren- 
dition of  a  judgment  for  these  amounts.  Mere  proof  of 
failure  to  collect  these  items  is  far  from  showing  that  they 
were  lost.  Besides,  as  to  many  of  them,  their  collection 
might  have  been  enforced  by  forfeiture  and  sale  of  the 
stock.  These  defendants  did  not  possess  that  power.  It 
was  lodged  with  the  board  of  directors,  and  in  some  in- 
stances at  least  the  security  for  loans  is  security  for  fines, 
dues,  and  interest.  The  collection  of  these  items  was  a 
part  of  the  business  of  the  corporation  in  charge  of  its 
board  of  directors,  and  they  might  devolve  it  on  the  secre- 
tary if  it  was  not  one  of  the  duties  of  his  oflBce,  as  we  un- 
derstand it  was.  It  is  quite  as  consistent  with  the  evidence 
that  these  losses,  if  such  there  were,  occurred  after  the  de- 
fendants resigned  as  before. 

There  is  nothing  in  the  by-laws  nor  in  the  evidfence  to 
show  that  it  was  the  duty  of  the  treasurer  to  do  anything 
in  relation  to  issuing  stock  beyond  caring  for  the  money 
paid  for  it  after  it  was  "  paid  into  the  association."  His 
duties  were  purely  ministerial,  and  he  had  nothing  to  do, 
as  treasurer,  with  determining  or  computing  the  amount 
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to  be  paid  on  the  isstie  of  stock,  nor  is  there  any  testimony 
showing  or  tending  to  show  that  he  ever  assumed  to  inter- 
fere with  any  such  matter.  It  was  error,  therefore,  to  in- 
clude in  a  judgment  against  him  the  sum  of  $112.06  for 
losses  on  shai'es  issued  for  too  little  money.  Nor  is  there^ 
ao  far  as  we  can  discover,  any  proof  tending  to  show  that 
this  loss  was  the  fault  of  the  president,  whose  duty  it  is  to 
sign  stock  certificates. 

There  is  embraced  in  the  judgment  items  to  the  amount 
of  about  $6,800  for  losses  by  cancellation  of  loans,  on  the 
ground  that  there  was  not  money  enough  paid  on  them  to 
satisfy  them.  These  items  appear  from  Mr.  Somers'  testi- 
mony to  have  been  arrived  at  by  ascertaining  the  amount 
of  securities  canceled  each  year  during  the  period  in  ques- 
tion, and  by  deducting  therefrom  the  amount  that  "  appears 
to  have  been  paid  on  that  account  as  per  secretary^  a  report  j'^ 
and  the  difference  is  charged  up  as  a  loss  for  which  the  de- 
fendants are  held  liable.  The  secretary's  report  is  not  com- 
petent evidence  against  these  defendants  to  charge  them 
with  this  supposed  loss.  It  is  not  evidence  that  no  more 
was  paid  to  him  than  he  reported.  Which  of  these  defend- 
ants, if  either,  attended  to  the  matter  of  settling  up  the 
loans  upon  which  the  alleged  losses  occurred,  we  are  unable 
to  ascertain  from  the  evidence ;  and  if  in  some  cases  Ben- 
niston  did,  and  in  others  Childs^  we  have  no  data  upon 
which  to  ascertain  the  amount  for  which  either  ought  to 
be  charged.  An  exhibit  annexed  to  the  bill  of  exceptions 
would  seem  to  show  that  in  some  instances  releases  of  mort- 
gage loans  were  executed  and  acknowledged  by  Childs  as 
president,  and  in  some  cases  by  Denniaton  as  treasurer,  but 
in  all  cases  by  Harvey  as  secretary.  If  loss  occurred  as 
charged,  the  evidence  is  not  suflBcient  to  show  it,  much  less 
to  show  what  sum  should  be  charged  to  ChUds^  and  what  to 
Denniston.  It  seems  to  have  been  assumed  throughout 
that  if  either  Childs,  Harvey,  or  Denniston  exceeded  his 
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authority  as  an  officer,  and  loss  ensued,  the  other  two 
would  necessarily  be  liable  for  it  by  reason  of  the  assump- 
tion by  the  one  of  authority  lodged  only  in  the  board  of 
directors.  Each  of  these  parties,  in  the  absence  of  partici- 
pation of  one  or  both  the  others,  would  alone  be  liable  for 
exceeding  his  authority. 

The  testimony  as  to  items  amounting  to  $3,500  or  there- ' 
abouts  for  losses  by  reason  of  money  having  been  paid  for 
cancellation  of  stock  in  excess  of  its  value  seems  to  rest 
upon  some  method  of  ascertaining  its  supposed  value  adopted 
by  Somers,  which  wo  do  not  fully  understand ;  and  the  same 
is  true  as  to  cancellation  of  loans.  He  seems  to  have  adopted 
some  rule  differing  from  the  by-law  of  the  company  on  that 
subject.  He  testified  that  the  different  parts  of  the  rule, 
which  is  quite  obscure,  "don't  hang  together."  But  in 
view  of  the  result  at  which  we  have  arrived,  it  is  not  neces- 
sary to  carefully  examine  this  matter. 

6.  Stock  was  issued  by  the  corporation  in  five  series : 
First  series,  March  28,  1877,  500  shares;  second  series, 
March,  1879,  172  shares;  third  series,  March,  1880,  76 
shares;  fourth  series,  March,  1883,  116  shares;  and  fifth 
series,  February,  18S6,  125  shares.  It  was  generally  sup- 
posed that  the  first  series  had  matured  so  as  to  be  payable 
at  twice  its  nominal  value  in  September,  1885 ;  and  the  offi- 
cers ChUdSy  Dennistouy  and  Harvey  proceeded  to  make 
quite  a  large  loan  of  the  First  National  Bank  of  Hudson 
to  raise  money  to  pay  off  that  series  accordingly,  and 
pledged  to  the  bank  a  large  amount  of  the  plaintiff^s  secu- 
rities; the  defendant  jD^nnw^^w  indorsing  the  note  given 
for  the  loan.  There  was  a  general  understanding  that  the 
first  series  was  to  be  paid  off,  and  the  stockholders  were 
anxious  and  ready  to  receive  their  money.  Payments  weii' 
accordingly  made  by  the  treasurer  on  orders  dmwn  bv 
Harvey  as  secretary,  and  signed  by  Childsy  from  time  to 
time,  until  Harvey's  death  in  March,  1887,  no  one  making 
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any  objection  or  supposing,  so  far  as  the  evidence  shows, 
that  there  was  any  apprehension  of  any  shortage  in  the 
funds  of  the  corporation,  or  any  irregularity  in  the  man- 
agement of  its  affairs.  The  defendants  up  to  this  time 
supposed  Harvey  had  kept  the  books  and  records  properly. 
Investigation  ensued,  and  suit  was  brought  against  the  bank 
by  the  plaintiff  to  recover  its  securities  pledged  for  the 
loan.  In  the  mean  time  a  board  of  directors  and  other 
oflScers  had  been  chosen,  and  the  corporation  had  been  re- 
habilitated and  restored  to  its  normal  aetion,  and  payments 
had  been  ordered  to  be  made,  and  were  in  fact  paid,  on 
this  loan.  The  plaintiff  was  unsuccessful  in  its  suit  against 
the  bank,  and  it  finally  paid  the  loan.  The  new  board  had 
voted  to  pay  six  per  cent,  interest  in  May,  1887,  on  all  un- 
paid claims  under  the  first  series  of  stock,  and  directed  the 
issue  of  orders  to  pay  some  of  the  claimants  under  this 
series,  on  the  basis  that  it  had  matured  in  September,  1885, 
and  as  late  as  January  11, 1888,  two  orders  were  directed  to 
be  issued  for  the  payment  of  some  shares  on  the  same  basis. 
The  question  had  been  mooted  in  the  previous  summer  and 
fall  whether  the  first  series  had  matured,  and  whether  the 
shortage  in  the  funds  was  not  caused  by  paying  off  that 
series  at  much  more  than  its  actual  value.  The  result  was 
that  as  early,  probably,  as  September,  1887,  and  soon  as 
Somers  had  made  his  report,  the  plaintiff  set  up  the  claim 
that  at  the  time  the  first  series  of  stock  was  paid  off  it  was 
in  fact  worth  only  $1.49,  instead  of  $2,  as  had  been  sup- 
posed, basing  the  claim  on  such  report.  The  item  included 
in  the  judgment  on  this  account  is  a  large  one,  and  is  sus- 
tained only  by  the  report  or  opinion  of  Mr.  Somers,  and 
the  argument  made  upon  the  data  furnished  by  his  report 
and  the  evidence  tends  strongly  to  show  that  the  stock  was 
worth  much  more  than  the  estimate  made  by  him.  The 
accuracy  and  justice  of  his  report  as  a  basis  of  judicial  ac- 
tion against  these  defendants  have  been  found  so  seriously 
at  &ult,  and  as  it  was  not  made  the  subject  of  judicial 
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examiDation  and  consideration  in  the  circuit  court,  as  it 
ought  to  have*been,  we  cannot  accept  and  act  oa  his  con- 
clusions in  respect  to  the  claim  that  the  first  series  of  stock 
was  worth  only  $1.49  when  paid  oflf.  It  is  not  within  our 
province  or  duty  to  enter  upon  this  inquiry  until  it  has  been 
examined  and  passed  on  by  the  circuit  court. 

We  think  that  inasmuch  as  the  action  was  treated  as  a 
legal,  and  not  an  equitable,  one,  by  the  circuit  court,  and  as 
the  correctness  of  the  report  or  statement  of  the  expert, 
Somers,  was  not  judicially  investigated  and  passed  on,  there 
was  practically  a  mistrial  of  the  action,  and  that  the  judg- 
ment should  be  reversed  on  that  ground,  if  for  no  other 
reason.  "  A  trial  is  the  judicial  examination  of  the  issues 
between  the  parties."  R.  S.  sec.  2842.  We  have  bestowed 
an  unusual  amount  of  care  and  labor  upon  this  important 
case,  and  have  been  desirous,  if  possible,  to  arrive  at  some 
conclusion  upon  which  we  might  direct  such  judgment  to 
be  entered  as  we  might  feel  confident  would  do  substantial 
justice  to  the  parties,  and  avoid  the  delay  and  cost  of 
further  litigation,  but  we  have  been  unable  to  do  so  with 
the  material  before  us. 

The  functions  of  this  court,  with  few  exceptions,  are  ap- 
pellate only.  We  cannot  permit  the  burden  of  the  duty  of 
trial  courts  to  examine  and  pass  upon  cases  before  them  to 
be  cast  upon  us  in  the  first  instance,  without  proper  oppor- 
tunity for  such  examination,  burdened  as  we  are  with 
a  constantly  increasing  number  of  appeals.  We  cannot 
stop,  if  we  were  disposed  to  do  so,  to  enter  into  elaborate 
computations  and  comparisons,  and  examine  critically 
voluminous  bills  of  exceptions,  with  numerous  manuscript 
exhibits,  sometimes  supplemented  with  a  box  filled  with 
books  and  papers.  All  this  great  bulk  of  matter  should  be  re- 
duced to  reasonable  compass,  and  arranged  in  proper  order, 
before  being  brought  to  this  court. 

As  the  judgment  of  the  circuit  court  must  be  reversed 
for  the  errors  already  noticed,  we  think  it  is  but  justice  to 
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both  parties  to  order  a  new  trial,  and  to  direct  that  the  cause 
be  referred  upon  all  the  issues  therein,  upon  the  proofs  al- . 
ready  taken  and  such  as  may  be  produced  hereafter,  to  some 
attorney  being  a  competent  accountant,  to  report  special 
findings  upon  all  the  issues,  and  to  take  and  state  an  account 
of  the  transactions  in  question,  and  report  the  same  to  the 
court,  to  the  end  that  such  judgment  may  be  rendered 
thereon  as  shall  be  just  and  proper.  The  action  must  be 
regarded  as  an  equitable  one,  and  other  necessary  or  proper 
parties  may  be  brought  in,  if  it  is  deemed  necessary  by 
the  plaintiff  or  by  the  court,  in  order  to  secure  a  just  and 
proper  determination  of  the  entire  controversy. 

If  it  shall  be  thought  proper  to  amend  the  pleadings  so  as 
to  charge  these  defendants  in  equity  as  ex  officio  members 
of  the  board  of  directors,  it  may  be  that  all  the  directors 
during  the  period  in  question  will  be  necessary  parties 
{/Sherman  v.  Pa/rish^  53  N.  T.  483),  on  the  ground  that  the 
defendants,  if  chargeable  as  such,  are  entitled  to  have  con- 
tribution of  and  from  such  directors  {Nickerson  v.  Wheeler^ 
118  Mass.  295;  Baynard  v.  WooUey,  20  Beav.  584;  Ash- 
hurst  V.  Mason,  L.  R  20  Eq.  225,  236).  There  are  authori- 
ties which  take  a  contrary  view,  and  as  these  questions 
thus  suggested  were  not  argued  at  the  hearing  we  do  not 
express  any  opinion  in  respect  to  them. 

The  question  whether  the  corporation  plaintiff  has  not 
so  far  taken  and  enjoyed  the  benefits  of  the  transactions 
complained  of,  and  ratified  them,  that  it  has  lost  the  right 
to  complain  of  theu.  was  ably  and  vigorously  pressed 
upon  our  attention,  but  we  express  no  opinion  on  this  point, 
as  additional  evidence  may  be  produced  materially  affect- 
ing the  rights  of  the  parties  in  respect  to  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial  and  for 
further  proceedings  in  accordance  with  the  opinion  of  this 
court. 
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Davis,  Receiver,  Respondent,  vs.  Pabohbr  &  J.  &  A.  Stbw- 

ABT  Co.,  Appellant. 
Samb,   Appellant,  vs.   Paine   Lumber  Co.  (Limited),  Re- 
spondent. 
Same,  Respondent,  vs.  Same,  Appellant. 
Same,  Respondent,  vs.  Oshkosh  Upholstery  Co.,  Appellant. 
Same,  Respondent,  vs.  Banderob  and  another.  Appellants. 

May  9 — June  IS,  1899. 

Mutual  insurance  companies:  Cash  payments:  Premium  notes:  Dividends: 

Assessments. 

L  Provisions  in  the  articles  of  association  of  a  mutual  insurance  com- 
pany organized  under  8ec&  1896-1901,  R.  S.,  allowing  the  insured  to 
pay  his  whole  insurance  in  cash  instead  of  giving  a  premium  note  for 
a  portion  of  it,  and  relieving  him  in  such  case  from  further  liabiK 
ity,  are  not  such  a  departure  from  the  principle  of  mutual  insur- 
ance as  to  render  tlie  company,  as  to  such  policies,  a  moneyed 
or  stock  company.  In  re  Oshkosh  M.  F,  Ins.  Co,  77  Wis.  366,  dis- 
tinguished. 

Sl  a  by-law  providing  for  the  payment  of  dividends  to  members  who> 
have  given  premium  notes,  excluding  those  who  have  paid  for  their 
insurance  in  cash,  is  probably  invalid  as  inapplicable  to  and  incon- 
sistent with  mutual  insurance;  yet,  since  the* effect  of  paying  such 
dividends  is  merely  to  increase  the  assessments  upon  the  premium 
notes  the  same  amount,  such  a  by-law  is  harmless  and  does  not  de- 
stroy the  mutual  character  of  the  company. 

8L  By-laws  and  rules  under  which  the  premium  on  a  five-year  policy 
was  payable  in  five  equal  payments,  one  at  the  commencement  of 
each  insurance  year,  the  first  payment  being  made  in  cash  and  a 
premium  note  being  given  for  the  others,  are  not  in  conflict  with 
sec.  1907,  R  S.,  which  provides  that  in  no  case  shall  the  premium 
note  be  more  than  twice  the  whole  amount  of  the  cash  premium. 
Such  an  arrangement  amounts  to  a  cash  payment  of  the  annual 
premium  in  advance  at  the  commencement  of  each  year. 

4.  An  assessment  upon  all  the  deposit  or  premium  notes  which  came  to 
the  hands  of  the  receiver  of  an  insolvent  mutual  insurance  company 
did  not  include  certain  notes  which,  before  the  company  became 
insolvent,  had  been  surrendered  to  the  makers  without  payment  of 
their  proportionate  share  of  losses.     No  objection  to  such  sur- 
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render  had  been  made  by  any  member.  Held,  that  the  makers  of 
notes  not  surrendered  r:fl]  not  be  allowed  to  embarrass  the  receiver 
in  tiie  settlement  of  the  affairs  of  the  company  by  asserting  the 
iU^ality  of  such  surrender. 

(H  It  is  hot  a  valid  objection  to  such  assessment  that  it  was  made  upon 
estimates  of  liabilities,  without  any  reference  having  been  made  to 
determine  definitely  the  amount  thereof.  Nor  is  forty  per  oent 
necessarily  an  excessive  assessment 

d  An  assessment  of  a  certain  percentage  on  all  premium  notes  with- 
out regard  to  the  just  proportion  of  losses  and  expenses  incurred 
during  the  life  of  each  policy,  and  without  regard  to  the  amount 
paid  on  each  note,  is  invalid  although  it  does  not  require  any  mem- 
ber to  pay  more  than  the  face  of  his  nota 

7.  A  member  of  a  mutual  insurance  company  organised  under  sees. 
1896-1901,  R  S.,  cannot  be  assessed  on  his  premium  note  beyond 
the  amount  remaining  unpaid  thereon.  Bundle  u  Kennan^  79 
Wia  492,  and  81  id.  212,  distingu]3hed. 

APPEALS  from  the  Circuit  Court  for  Wirmebago  County. 

The  Oshkosh  Mutual  Fire  Insurance  Company  was  or- 
ganized in  1886,  under  ch.  89,  sees.  1896-1901,  R.  S.,  as  a 
mutual  insurance  company.  The  written  articles  of  organ- 
ization provide  that  the  business  of  the  company  shall  be 
conducted  on  the  plan  of  mutual  insurance,  and  that  all 
persons  insured  therein  shall  be  members  of  the  company 
and  at  all  times  bound  by  the  stipulations  and  provisions 
in  such  articles  and  by  the  by-laws  of  the  company  not  in- 
consistent therewith.  The  articles  further  provide  that 
"premium  notes  may  be  received  from  the  insured,  which 
shall  be  paid  at  such  times  and  in  such  sum  or  sums  as  the 
directors  may  require  for  the  payment  of  losses  and  ex- 
penses happening  during  the  term  for  which  the  policies 
were  issued,  to  the  amount  of  their  premium  notes,  but  the 
liability  of  any  policy  holder  is  limited  to  the  amount  of 
the  note  given  by  him  "  (sec.  15) ;  also  that  "  any  persons 
applying  for  insurance,  so  electing,  may  pay  a  definite  sum 
in  money,  to  be  fixed  by  said  corporation,  in  full  for  said 
insurance,  in  lieu  of  a  premium  note  "  (sec.  16). 
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The  articles  of  association  successfully  passed  the  oiSoial 
scrutiny  of  the  attorney  general,  and  the  promoters  of  the 
corporation  succeeded  in  satisfying  the  insurance  commis- 
sioner that  all  the  conditions  of  the  statute,  precedent  to 
the  issuing  of  the  patent  of  incorporation,  had  been  duly 
complied  with.  The  commissioner  thereupon  issued  such 
patent  authorizing  the  company  to  commence  business 
under  its  articles  of  association.  The  company  organized 
by  the  appointment  of  the  proper  officers  and  the  adoption 
of  a  code  of  by-laws,  and  proceeded  to  perform  the  func- 
tions of  a  duly  incorporated  mutual  fire  insurance  com- 
pany. In  October,  1888,  the  company  adopted  an  amended 
code  of  by-laws.  A  suflScient  statement  of  such  by-laws 
will  be  found  in  the  opinion. 

In  November,  1889,  the  company  became  insolvent.  An 
action  was  thereupon  commenced  in  the  circuit  court  by 
certain  of  its  directors  and  creditors  to  wind  up  its  affairs, 
and  a  receiver  thereof  was  duly  appointed  by  the  court, 
who  qualified  and  entered  upon  the  performance  of  his  du- 
ties as  such.  That  action  was  before  this  court  on  the 
question  of  the  right  of  the  plaintiffs  therein  to  maintain 
it,  and  the  relations  of  the  attorney  general  to  the  liti- 
gation. 77  "Wis.  366.  Just  before  the  commencement  of 
such  action  the  board  of  directors  made  an  assessment  of 
forty  per  cent,  of  the  full  face  thereof  on  all  deposit  or 
premium  notes  held  by  the  company,  which  assessment 
was  ratified  and  confirmed  by  the  court,  after  the  receiver 
was  appointed,  on  his  ex  parte  applicatrion.  Notice  of  such 
assessment  was  duly  given  by  the  receiver  to  the  makers 
of  such  notes,  pursuant  to  the  order  of  the  court. 

The  respective  defendants  in  these  actions  are  policy 
holders  in  the  company,  and  gave  premium  notes  for  their 
insurance.  The  actions  are  to  recover  such  forty  per  cent, 
assessment  on  said  notes,  respectively.  The  circuit  court 
gave  judgment  in  each  case  for  the  amount  of  such  assess- 


Digitized  by 


Google 


Wis.]  JANUARY  TEEM,  1892.  491 

Davis  T&  Parcher  &  J.  &  A.  Stewart  Ca 

ment,  limited  in  one  case  (that  against  the  Paine  Lumber 
Company)  to  the  amount  unpaid  on  the  note,  which  was 
only  twenty  per  cent,  thereof.  Each  defendant  appeals 
from  the  judgment  against  it  or  them,  and  the  receiver  ap- 
peals in  the  case  above  mentioned  because  the  recovery 
therein  is  only  for  twenty  per  cent,  of  the  face  of  the  note. 

For  the  plaintiff  there  was  a  brief  by  Finch  cfe  Barber^ 
and  oral  argument  by  CIiaHes  Barker.  They  argued, 
among  other  things,  that  the  cancellation  and  surrender  of 
the  notes  not  included  in  the  assessment  was  in  the  usual 
and  ordinary  course  of  business ;  the  insurance  risks  being 
terminated  by  such  cancellation.  This  power  of  cancella- 
tion and  adjustment  was  inherent  in  the  company.  It  was 
one  of  the  things  that  it  necessarily  had  the  right  to  do  in 
order  to  tsarry  on  the  business  of  insurance,  provided  the 
same  was  done  in  good  faith,  in  the  ordinary  course  of 
business,  and  at  a  time  when  it  was  not  kuown  that  the 
company  was  insolvent.  Ryde  v.  Lynde^  4  N.  Y.  887; 
CampbeU  v.  Adams,  38  Barb.  132;  York  Co.  M.  F.  Ins. 
Co.  V.  Turnery  53  Me.  225 ;  Wadsworth  v.  Davisy  13  Ohio 
St.  123;  Miner  v.  Judson,  2  Lansing  (N.  Y.),  300;  Tolford 
V.  Churchy  66  Mich.  431 ;  Union  M.  F.  Ins.  Co.  v.  Spauld- 
inffy  61  id.  77;  Wilson  v.  TrumhuU  M.  F.  Lis.  Co.  19  Pa. 
St.  372;  Columbia  Ins.  Co.  v.  Buckley y  83  id.  293;  Sands  v. 
Hilly  55  N".  Y.  18;  dissenting  opinion  of  Dknio,  J.,  in 
Bangs  v.  Skidm^rey  21  N.  Y.  142;  May,  Ins.  (3d  ed.),  sec. 
555. 

For  the  defendants  Parcher  &  J.(&  A.  Stewart  Co.  and 
Oshkosh  Upholstery  Co.  there  was  a  brief  by  Phillips  <& 
Eleisty  and  oral  argument  by  M.  C.  Phillips.  They  con- 
tended, inter  aliay  that  the  assessment  was  invalid  because 
no  reference  was  ever  had  to  legally  adjust,  ascertain,  and 
settle  all  questions  of  law  and  fact  involved  in  it.  Ex  parte 
CampheUy  13  How.  Pr.  481.  It  includes  liabilities  arising 
before  membership  period.     Sec.  1907,  R  S.;  Koehler  v. 
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Beeber,  122  Pa.  St.  291;  Sands  v.  Graves,  58  N.  T.  94; 
Planters*  Ins.  Co.  v.  Comfort,  50  Miss.  662;  Stewart  v, 
Northampton  M.  Ins.  Co.  38  N.  J.  Law,  436 ;  Fa/rmers^  M. 
F.  Ins.  Co.  V.  Chase,  56  N.  H.  841 ;  May,  Ins.  sec.  559.  It 
is  excessive,  and  for  that  reason  is  invalid.  Peoples  E.  M. 
F.  Ins.  V.  BaNntt,  7  Allen,  235,  288;  May,  Ins.  sec.  558,  and 
note  to  569. 

For  the  defendants  Pome  lumber  Co.  {limited)  and 
John  Banderol  and  another  there  was  a  brief  by  Thomp- 
son, Rarsha/w  <&  Da/vidson,  and  oral  argument  by  A.  E. 
Thompson.  To  the  point  that  the  intentional  omission  of 
the  deposit  notes  which  had  been  surrendered  invalidated 
the  assessment,  they  cited  Marllehead  M.  F.  Ins.  Co.  v. 
Hay  ward,  3  Gray,  208;  People's  E.  M.  F.  Ins.  Co.  v.  Ar- 
thur, 7  Gray,  267;  Burke  v.  Smith,  16  Wall.  390;  Bedford 
a.  Co.  V.  Bowser,  48  Pa.  St.  29;  Putnam  v.  New  Alha/ny, 
4  Bisseil,  365;  Mann  v.  Cooke,  20  Conn.  188;  Mann  v. 
Pratt,  2  Sandf.  Ch.  257;  Mann  v.  Curru,  2  Barb.  294;  Slee 
V.  Bloom,  19  Johns.  456;  Iltighesv.  Antietam,  34  Md.  316; 
Meh)in  v.  Lamar  Ins.  Co.  80  111.  446 ;  Osgood  'o.  King,  42 
Iowa,  478 -^  Green's  Brice's  Ultra  Yires  (2d  Am.  ed.),  142, 
and  cases  cited  in  note  p.  496 ;  Berry  man.  Digest  Ins.  158, 
par.  34 ;  Herkimer  Co.  M.  Ins.  Co.  v.  Fuller,  14  Barb.  375 ; 
&reai  FaUs  M.  F.  Ins.  Co.  v.  Harvey,  45  N.  H.  298;  Hart 
V.  Achilles,  28  Barb.  576 ;  Dana  v.  Munro,  38  id.  528. 

Lton,  0.  J.  We  are  not  aware  that  a  case  has  before 
reached  this  court  involving  the  consideration  of  the  rela- 
tive rights  and  duties  of  members  of  a  mutual  fire  insur- 
ance company  organized  under  that  portion  of  ch.  89, 
R  S.,  included  in  sees.  1896-1901.  Indeed,  it  was  stated  in 
the  argument  of  the  learned  counsel  for  the  receiver,  and 
the  accuracy  of  the  statement  was  not  challenged,  that  no 
other  than  the  Oshkosh  Mutual  Fire  Insurance  Company 
has  ever  been  organized  under  the  provisions  contained  in 
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those  sections.  All  other  mutual  fire  insurance  companies 
in  this  state  seem  to  have  been  organized  under  other  stat- 
utes, the  provisions  of  which  differ  from  those  contained  in 
the  above  sections  in  many  important  particulars.  Such 
other  statutes  are  collated  in  S.  &  B.  Ann.  Stats,  as  por- 
tions of  ch.  89,  and  are  entitled,  respectively,  "  Mutual  In- 
surance Companies  in  Cities  and  Villages,"  "  Town  Insur- 
ance Companies,"  "Millers'  and  Manufacturers'  Mutual 
Insurance  Corporations,"  "Druggists'  Mutual  Insurance 
Companies,"  and  "  Insurance  of  Church  Property."  So  we 
must  determine  the  relative  rights  and  obligations  of  the 
members  of  the  Oshkosh  Mutual  Fire  Insurance  Company 
mainly  upon  the  provisions  of  those  portions  of  ch.  89  un- 
der which  it  was  organized,  upon  the  articles  of  association, 
the  by-laws  of  the  company,  and  its  methods  in  the  trans- 
action of  its  business,  without  being  able  to  derive  much 
aid  from  cases  arising  under  and  governed  by  other  stat- 
utes. The  task  is  by  no  means  an  easy  one.  The  organic 
law  of  the  company  (R  S.  sees.  1896-1901,  1907, 1945)  con- 
tains general  provisions  for  the  organization  and  incorpora- 
tion of  both  stock  and  mutual  fire  insurance  companies,  sa 
commingled  that  it  is  diflScult  to  determine  which  of  them 
apply  to  stock  companies,  and  which  of  them  to  mutual 
companies  alone,  or  which  of  them  (if  any)  are  common  to 
both.  Most  of  its  provisions,  however,  relate  to  stock 
companies  alone,  and  those  affecting  mutual  companies  are 
exceedingly  meagre  and  unsatisfactory.  The  articles  of 
association  of  the  Oshkosh  Company  seem  to  be  entirely 
consistent  with  the  statutes,  and  do  not  violate  anv  essen- 
tial  principle  of  mutual  insurance.  But  this  cannot  be  said 
of  the  by-laws.  In  some  respects  they  disregard  the  dis- 
tinction between  stock  and  mutual  companies,  and  contain 
provisions  antagonistic  to  the  organic  law  of  the  company. 
Besides,  some  of  them  are  quite  unintelligible.  In  addi- 
tion to  the  above  difficulties,  the  practices  of  the  company 
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in  respect  to  some  of  its  most  important  functions  seem  to 
have  been  unauthorized  either  by  the  organic  law  or  its 
defective  by-laws.  Under  the  above  conditions  it  is  not 
strange  that  the  company  ran  its  course  from  birth  to  in- 
solvency in  a  little  more  than  three  years. 

As  already  observed,  the  statutes  contain  but  few  specific 
provisions  for  the  government  of  mutual  companies  organ- 
ized under  the  above  sections,  but  in  the  main  leave  them 
to  pursue  their  business  as  they  will,  subject  only  to  those 
general  rules  of  law  which  prescribe  the  limits  within 
which  they  must  operate  and  the  relative  rights  and  liabil- 
ities of  their  members.  The  articles  .of  association  seem  to 
comply  with  the  requirements  of  the  statute  and  to  be  in 
accord  therewith.  A  point  is  made  on  the  articles  of  as- 
sociation which  may  as  well  be  here  considered.  It  is 
argued  on  behalf  of  the  receiver  that  the  clause  therein 
which  permits  the  insurer  to  pay  a  fixed  sum  in  cash  in  full 
for  his  insurance,  instead  of  giving  a  premium  note  for  a 
portion  thereof,  is  a  departure  from  the  principle  of  mutual 
insurance,  and  makes  the  company,  as  to  such  policies,  a 
moneyed  or  stock  company.  It  is  said  that  the  opinion  by 
Cole,  C.  J.,  in  In  re  Oahkosh  M.  F,  Ins.  Co.  77  Wis.  366^ 
supports  that  view.  "We  do  not  agree  with  jounsel.  This 
is  either  a  mutual  or  a  stock  corporation.  Under  our  stat- 
utes it  cannot  be  both,  and  there  is  nothing  in  the  case 
above  referred  to  which  fairly  admits  of  the  construction 
claimed  for  it.  No  such  question  was  involved  in  that  case. 
It  was  simply  there  determined  what  were  the  rights  and 
duties  of  the  attorney  general  in  respect  to  the  litigation. 
Neither  do  we  think  that  the  clause  in  the  articles  of  associ- 
ation which  permits  the  insured  to  pay  his  whole  insurance 
in  money  in  the  first  instance,  and  relieves  him  from 
further  liability  as  a  member  of  the  company,  is  contrary 
to  the  principle  of  mutual  insurance.  It  is  the  equivalent 
of  an  assessment  to  the  full  amount  of  the  premium  note 
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at  its  inception,  had  a  note  been  given.  It  surely  cannot 
alter  the  principle  that  the  insured,  instead  of  depositing 
his  note  with  the  company,  pays  into  its  treasury  the 
amount  for  which  the  note  would  otherwise  have  been 
given.  Authorities  are  not  wanting  to  the  proposition 
that  such  payment  in  cash  is  entirely  consistent  with  the 
principle  of  mutual  insurance.  The  cases  cited  by  counsel 
for  some  of  the  defendants  support  this  proposition.  They 
areMygaUv.  N.  Y.  Prot  Ins.  Co.  21  N.  Y.  52;  Ohw 
Mut.  Ins.  Co.  V.  Marietta  Woolen  Factory^  3  Ohio  St.  348 ; 
Union  Ins.  Co.  v.  Hoge^  21  How.  35.  Our  own  case  of 
RuncUe  v.  Kennan^  79  Wis.  492,  is  to  the  same  effect.  And 
here  it  may  be  observed  that  the  case  of  Powell  v.  Wyma7i, 
51  N.  W.  Rep.  (Minn.),  921,  which  is  cited  to  show  that  an 
insurance  company  may,  at  the  same  time,  perform  the 
functions  both  of  a  mutual  and  stock  company,  does  so  hold. 
But  the  decision  rests  upon  a  statute  which  authorizes  the 
company  to  act  in  such  dual  capacity.  The  case  is  cor- 
rectly decided,  no  doubt,  but  it  does  not  aid  in  giving  con- 
struction to  our  statutes.  The  case  fully  recognizes  the 
doctrine  that  the  payment  of  the  whole  premium  in  cash 
does  not  of  itself  determine  that  the  transaction  is  not  one 
of  mutual  insurance. 

We  reach  the  conclusion,  therefore,  that  the  Oshkosh 
^Mutual  Fire  Insurance  Company  w£^s  legally  organized  as 
a  mutual  company  only ;  that  all  policy  holders  therein  are 
members  thereof;  and  that  its  premium  notes  are  valid  ob- 
ligations, assessable  to  pay  losses  and  expenses,  unless  there 
is  something  in  the  by-laws  of  the  company  or  the  meth- 
ods of  its  business  management  which  has  destroyed  the 
validity  of  such  notes.  If  such  a  result  has  been  accom- 
plished, it  is  because  of  the  existence  of  one  or  more  of  the 
following  conditions : 

1.  The  amended  by-laws  provide  for  the  payment  of 
dividends  to  members  who  had  given  premium  notes,  ex 


Digitized  by 


Google 


496      .    SUPREME  COURT  OF  WISCONSIN.  [83 

Davis  vs.  Parcher  &  J.  &  A.  Stewart  Ca 

eluding  those  who  paid  for  their  insurance  in  oash  in  the 
first  instance.  Probably  this  by-law  is  invalid,  as  being  in- 
applicable to  and  inconsistent  with  mutaal  insurance.  But 
such  dividends  were  necessarily  paid  out  of  the  oash  funds 
of  the  company,  which  ought  to  have  been  paid  out  only 
for  losses  and  expenses.  So  the  effect  of  paying  dividends 
was  simply  to  increase  the  assessments  oif  premium  notes 
to  pay  losses  and  expenses  just  the  amount  paid  to  the 
makers  of  such  notes  as  dividends.  Thus  with  one  hand 
each  maker  received  such  unauthorized  dividends  as  profits, 
and  with  the  other  returned  the  same  amount  to  the  company 
as  assessments  for  losses  and  expenses,  which,  had  he  not 
received  the  dividends,  he  would  not  have  been  required 
to  pay.  Hence  this  apparent  departure  by  the  company 
from  the  methods  of  mutual  insurance  was  quite  inconse- 
quential, and  did  not  destroy  its  character  as  a  mutual  com- 
pany, or  affect  the  validity  of  premium  notes  held  by  it. 

2.  It  is  further  claimed  that  such  premium  notes  are 
void,  under  sec.  1907,  R  S.,  which  provides  that  in  no  case 
shall  the  premium  note  be  more  than  twice  the  whole 
amount  of  the  cash  premium.  It  is  said  that  on  a  five- 
year  policy  the  cash  premium,  under  the  by-laws  of  the 
company,  is  but  one  fifth,  arid  the  premium  note  four  fifths, 
of  the  gross  amount  of  the  insurance.  While  this  is  ap- 
parently true,  it  is  not  really  so.  An  insurance  for  five 
years,  the  premium  on  which  is,  say,  $100,  is  made  payable, 
under  the  by-laws  and  by  the  usage  of  the  company,  in  an- 
nual payments  of  $20  each.  The  first  payment  is  made  in 
cash  when  the  policy  issues,  and  a  premium  note  is  given 
for  the  other  $80.  But  there  seems  to  have  been  a  rule  of 
the  company  by  which  $20  thereof  became  due  and  pay- 
able at  the  commencement  of  each  insurance  year.  This 
was,  in  substance  and  effect,  a  permanent  annual  assess- 
ment of  $20  on  the  premium  note,  and  it  amounted  to  a 
cash  payment  of  the  annual  premium  in  advance  at  the 
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commencement  of  each  insurance  year.  Of  course,  under 
the  statutes  and  by-laws,  the  directors  might  have  made 
assessments  payable  at  an  earlier  date.  Under  these  cir- 
cumstances, we  hardly  think  that  the  methods  of  the  com- 
pany in  this  particular  are  in  conflict  with  the  true  intent 
and  meaning  of  the  statute  under  consideration,  for  it  con- 
templates cash  payments  of  premiums  in  advance  of  their 
being  earned.  It  would  be  unreasonable  to  hold  that  a 
practice  which  leads  to  such  a  result  is  prohibited  by  the 
statute. 

"We  conclude  not  only  that  the  company  has  not  lost  its 
distinctive  character  as  a  mutual  fire  insurance  company, 
but  that  none  of  its  by-laws  or  irregularities  in  the  conduct 
of  its  business  have  operated  to  aflfect  the  validity  of  its 
premium  and  deposit  notes,  or  the  liability  of  the  makers 
of  such  of  those  notes  as  have  come  .to  the.  hands  of  the 
receiver,  to  assessments  for  losses  and  expenses.  "We  are 
further  of  the  opinion  that  for  the  purposes  of  such  assess- 
ments there  is  no  distinction  between  premium  and  deposit 
notes,  that  is  to  say,  between  assessable  notes  given  for 
premiums  pending  the  organization  of  the  company  and 
after  it  was  fully  organized. 

It  remains  to  determine  whether  the  assessment  of  forty 
per  cent,  upon  all  the  premium  notes  which  came  to  the 
hands  of  the  receiver  is  a  legal  assessment.  Its  validity  is 
attacked  on  several  grounds,  some  of  which  will  now  be 
considered. 

1.  The  court  found  that  premium  and  deposit  notes  to  a 
very  large  amount  were  surrendered  by  the  company  to 
the  makers  thereof,  without  first  requiring  them  to  pay 
their  proportionate  share  of  losses  properly  chargeable  to 
them,  accruing  while  they  were  members  of  the  company. 
It  is  maintained  that  an  assessment  which  does  not  include 
these  notes  thus  illegally  surrendered  is  invalid.  It  may 
be  conceded  that  such  notes  should  not  have  been  thus 
Vol.  83  —  82 
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surrendered.  Yet  the  case  shows  no  objection  thereto  by 
any  member  of  the  company,  and  the  members  of  the  com- 
pany are  alone  affected  thereby.  The  makers  of  the  notes 
not  thus  surrendered  should  not  now  be  allowed  to  embar- 
rass the  receiver  in  the  settlement  of  the  affairs  of  the 
company  by  asserting  the  illegality  of  such  surrenders. 
The  effect  of  allowing  them  to  do  so  at  this  late  day,  and 
after  the  company  has  become  insolvent,  would  necessarily 
force  the  receiver  into  interminable  litigation  with  the 
makers  of  the  surrender  notes.  Besides,  it  may  be,  as  is 
claimed,  that  those  notes  were  surrendered  in  due  course 
of  business,  when  the  company  was  solvent,  and  under  jus- 
tifiable circumstances.    If  so,  the  surrenders  were  valid. 

2.  We  perceive  no  force  in  the  objection  that  the  assess- 
ment was  made  upon  estimates  of  liabilities,  without  any 
reference  having  been  made  to  determine  definitely  the 
amount  thereof.  Neither  do  we  think  that  forty  per  cent, 
is  necessarily  an  excessive  assessment.  The  parties  liable 
thereto,  who  have  paid  only  twenty  or  forty  per  cent,  of 
their  premium  notes,  may  congratulate  themselves  on  their 
good  fortune  if  the  result  shows  that  the  assessment  is 
sufficient  to  pay  accrued  losses  and  expenses. 

3.  The  assessment  is  a  horizontal  one, —  just  forty  per 
cent,  of  the  face  of  each  note,  without  regard  to  whether 
that  is  or  is  not  the  just  proportion  of  the  losses  and  ex- 
penses which  occurred  during  the  life  of  each  policy,  and 
hence  properly  chargeable  to  the  maker  of  the  note,  and 
also  without  regard  to  the  amount  which  had  been  paid  on 
such  note.  It  appears  that  this  assessment  requires  some 
members  of  the  company  to.  pay  a  proportionate  share  of 
losses  which  occurred  before  they  became  members.  This 
violates  a  cardinal  rule  of  mutual  insurance,  as  well  as  the 
rule  of  the  statute.  Sec.  1907,  R.  S.  It  also  appears  that 
eighty  per  cent,  of  some  of  the  notes  bad  been  paid,  while 
only  twenty  per  cent,  had  been  paid  of  other  notes.   While 
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the  court  refused  to  require  any  member  to  pay  more  than 
the  face  of  his  note,  yet  those  that  had  paid  sixty  per  cent 
or  more  were  required  to  pay  their  notes  in  full,  while  others 
might  escape  by  paying  sixty  per  cept.  thereof.  This  is 
grossly  unequal  and  unjust  and,  in  the  absence  of  any  stat- 
ute or  contract  authorizing  it,  cannot  be  upheld.  It  has 
been  determined  by  this  court,  and  is  the  law  of  this  state, 
that  such  an  assessment  is  invalid.  Great  Western  Tel,  Co. 
V.  Burnham^  79  Wis.  47;  Bowen  v.  Kuehn^  79  Wis.  63.  For 
the  above  reasons  the  forty  per  cent,  assessment  must  be 
held  invalid.  The  rule  here  asserted  gives  full  effect  to 
sec.  1945,  R  S.,  in  that  it  relieves  the  maker  of  the  pre- 
mium note  from  the  payment  of  unearned  premiums. 
Earned  premiums  consist  of,  the  proportionate  share  of 
losses  and  expenses  which  may  have  accrued  during  the 
term  of  the  insurance,  not  exceeding  the  amount  of  the 
premium  note.  Doubtless  the  same  rule  would  apply  in 
computing  the  earned  premiums  on  a  cash  policy,  the  same 
not  to  exceed  the  cash  premium  paid. 

It  follows  from  the  above  views  that  each  of  the  judg- 
ments from  ^hich  these  appeals  were  taken  must  on  the 
appeal  of  the  defendant  therein  bo  reversed. 

It  remains  to  determine  the  appeal  of  the  receiver  in  the 
action  against  the  Paine  Lumber  Company^  which  appeal  is 
predicated  upon  the  claim  that  the  assessment  of  forty  per 
cent,  upon  the  note  of  that  company  was  valid,  notwith- 
standing it  had  already  paid  eighty  per  cent,  thereof.  This 
claim  seems  to  be  based  upon  the  ruling  of  this  court  in 
Rundle  v.  Kennan,  79  Wis.  492,  and  Kennan  v.  Bundle^  81 
Wis.  212.  It  was  held  in  those  cases  that  by  the  law  of 
the  organization  of  the  company  which  the  court  was  there 
dealing  with  (the  Manufacturers'  Mutual  Fire  Insurance 
Company  of  Milwaukee),  the  member  paying  his  premium 
in  cash  was  still  liable  to  assessments  on  the  property  in- 
sured for  losses.    That  company  was  organized  under  the 
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statute  for  the  organization  of  millers'  and  manufacturers' 
mutual  insurance  corporations  (S.  &  B.  Ann.  Stats,  sees. 
1941a-1941/^,  one  provision  of  wliich  is  that  losses  shall  be 
assessed  on  all  the  property  insured.  The  law  of  the  Osh- 
kosh  Company  is,  in  effect,  that  losses  and  expenses  shall 
first  be  paid  out  of  cash  assets,  and,  when  these  are  ex- 
hausted, by  assessments  on  premium  notes  alone,  and  that 
the  member  who  has  paid  his  whole  premium  in  cash  shall 
not  be  liable  to  further  assessment  for  losses  or  expenses. 

Hence,  in  any  event,  the  court  was  right  in  restricting 
the  assessment  of  the  Paine  Lumher  Company  to  the  face  of 
its  premium  note,  and  on  the  appeal  of  the  receiver  the 
judgment  must  be  affirmed. 

On  the  appeal  of  the  defendant  in  each  case  the  judg- 
ment is  reversed,  and  the  cause  will  be  remanded  with  di- 
rections to  the  circuit  court  to  dismiss  the  complaint. 

By  the  Court. —  Ordered  accordingly. 


Dbwby,  Appellant,  vs.  Davis,  Receiver,  Respondent. 
Dbwbt,  Respondent,  vs.  Davis,  Receiver,  Appellant. 

May  9  —  June  16, 189B, 

Midual  insurance  companies:  Insolvency:  Return  of  unearned  pre- 
miums: Assessments, 

1.  A  policy  in  a  mutual  ineurauce  company  contained  stipulations  for 

the  return  of  unearned  premiums  only  in  case  the  policy  was  can- 
celed at  the  request  of  the  insured  (as  provided  in  sec.  1946c2,  &  & 
B.  Ann.  Stats.),  or  in  case  the  company  canceled  the  policy  as 
authorized  by  its  by-laws.  Held,  that  the  insured  was  not  entitled 
to  any  unearned  premium  when  his  insurance  was  terminated  by 
the  insolvency  of  the  company  and  the  appointment  of  a  receiver. 

2.  Premium  notes  in  the  hands  of*the  receiver  of  an  insolvent  mutual 

insurance  company  cannot  be  assessed  to  pay  unearned  premiums. 
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APPEALS  from  the  Circuit  Court  for  Winnebago  County. 

This  proceeding  grows  out  of  the  insolvency  of  the 
Oshkosh  Mutual  Fire  Insurance  Company,  and  an  action 
in  the  circuit  court  to  wind  up  its  affairs,  in  which  action 
the  defendant,  Davisj  was  appointed  receiver  of  the  in- 
solvent company.  The  history  of  that  company  is  suffi- 
ciently stated  in  an  opinion,  filed  herewith,  in  several  ap- 
peals from  judgments  in  actions  brought  by  the  receiver  to 
recover  an  assessment  upon  the  premium  and  deposit  notes 
which  came  to  the  hands  of  the  receiver.  AntCy  p.  488.  It 
is  unnecessary  to  repeat  that  history  here. 

This  proceeding  is  a  claim  presented  by  the  plaintiff 
against  the  receiver  for  unearned  premiums  on  certain  pol- 
icies of  insurance  theretofore  issued  by  the  insolvent  com- 
pany, and  which  were  canceled  by  the  failure  of  the  com- 
pany and  the  appointment  of  the  receiver.  Two  of  these 
policies  were  issued  on  what  is  called  the^*  cash  plan ;  *'  that 
is,. the  insured  paid  the  full  premium  in  cash  when  the 
policies  were  issued.  The  other  policy  was  on  the  mutual 
plan,  a  premium  note  having  been  given.  One  of  the 
cash  policies  was  issued  when  the  original  by-laws  of  the 
company  were  in  force,  and  the  other  after  the  by-laws 
were  amended  in  October,  1888.  The  circuit  court  held 
that  the  plaintiff  was  entitled  to  the  unearned  premium  on 
the  cash  policy  first  issued,  and  was  not  entitled  thereto  on 
either  of  the  other  policies.  The  receiver  appeals  from  the 
order  directing  him  to  pay  such  unearned  premium  on  the 
first  cash  policy,  and  the  plaintiff  appeals  from  the  order 
refusing  to  direct  the  receiver  to  pay  the  unearned  pre- 
mium on  the  other  two  policies. 

For  the  plaintiff  there  was  a  brief  signed  by  Thompson 
cfe  Davidsony  of  counsel,  and  oral  argument  by  A.  K  Tlumip- 
mm. 

For  the  defendant  there  was  a  brief  by  Finch  <&  Barbery 
and  oral  argument  by  Charles  Barber.    To  the  point  that 
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npon  the  appointment  of  a  rcfceiver  all  policies  became  can- 
celed by  operation  of  law  and  all  liabilities  of  the  company 
ceased  and  terminated,  they  cited  Doane  v.  MUlville  Ins. 
Co.  43  N.  J.  Eq.  525;  Comm.  v.  Mass.  M.  F.  Ins.  Co.  119 
Mass.  45;  Dean  dk  Soli's  Appeal,  98  Pa.  St.  101 ;  Taylor  v. 
ITorth  Star  M.  Ins.  Co.  46  Minn.  198. 

There  was  also  a  brief  by  Phillips  (&  Kleist  for  "  divers 
mutual  policy  holders,"  and  oral  argument  by  M.  C.  PAH- 


Lyon,  C.  J.  In  the  actions  by  the  receiver  to  recover 
the  forty  per  cent,  assessment  on  the  premium  notes  which 
came  to  his  hands,  we  hold  that  the  Oshkosh  Mutual  Fire 
Insurance  Company  is  what  its  name  imports,  a  mutual  in- 
surance company,  and  nothing  else,  and  hence  that  each 
policy  holder  in  the  company  is  a  member  thereof  and  sub- 
ject to  all  the  incidents  which  result  from  such  member- 
ship, whether  the  premium  be  paid  in  cash  or  a  premium 
note  given  therefor.  Such  being  the  relation  of  the  policy 
holders  to  the  company  and  to  each  other,  it  is  entirely 
clear  that  each  member  is  bound  by  the  laws  which  control 
the  organization  and  operation  of  the  company,  and  can 
assert  no  rights  against  the  company  or  its  members  unless 
the  same  are  given  by  such  laws. 

No  right  to  recover  an  unearned  premium  on  the  ter- 
mination of  a  policy  is  given  by  statute,  except  it  is  pro- 
vided in  sec.  1946^,  S.  &  B.  Ann.  Stats.,  that  at  the  request 
of  the  insured  the  company  shall  cancel  the  policy  and  re- 
turn the  unearned  premium.  Art.  XV  of  the  by-laws  gives 
the  company  the  right  to  cancel  any  policy,  and  requires 
it,  in  case  it  does  so,  to  return  the  unearned  premium.  The 
policies  in  these  cases  contain  stipulations  for  a  return  of 
unearned  premiums  in  the  cases  above  mentioned,  and  in 
those  only.  The  plaintiff  is  not  entitled  to  any  unearned 
premium,  unless  he  has  brought  himself  within  the  above 
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provisions.  Certainly  he  has  not  done  so.  His  policies 
were  not  canceled  at  his  request,  neither  were  they  canceled 
by  the  company,  but  by  operation  of  law.  Both  the  com- 
pany and  the  plaintiff  were  passive,  and  the  action  of  the 
court,  and  that  alone,  worked  the  cancellation  thereof. 

There  is  another  reason  equally  as  conclusive  why  the 
plaintiff  cannot  recover  such  unearned  premium.  The 
premium  notes  constitute  the  only  fund  in  the  hands  of 
the  receiver  out  of  which  to  pay  claims  against  the  insolv- 
ent company,  and  we  are  aware  of  no  law  which  author- 
izes an  assessment  of  those  notes  to  pay  unearned  premiums 
on  policies,  whether  the  premium  was  paid  in  cash  or  by 
note.  The  statute  only  authorizes  assessments  to  pay  losses 
and  expenses  accruing  during  the  period  of  the  insurance. 
As  was  said  by  the  supreme  court  of  Massachusetts  in  con- 
sidering a  statute  similar  to  ours  in  the  case  of  Comm..  v, 
Massachusetts  M.  F.  Ins.  Co.  119  Mass.  45 :  "  The  liability  to 
assessment  is  measured  by  the  amount  of  the  just  claims  for 
losses  for  which  the  company  is  then  responsible.  Neither 
this  nor  any  other  provisi6h  of  the  rules  or  of  the  contract  au- 
thorizes an  assessment  for  the  purpose  of  paying  the  value  of 
unexpired  policies  or  unearned  premiums.*'  See,  also,  Comm. 
V.  Massachusetts  M.  F.  Ins.  Co.  112  Mass.  116;  Vanatta  v. 
N.  J.  M.  L.  Ins.  Co.  31  N.  J.  Eq.  15;  Sinnissippi  Ins. 
Co.  V.  Taft,  26  Ind.  240;  Mayer  v.  Attorney  Oeneral,  32  N. 
J.  Eq.  15 ;  State  ex  rel.  Atty.  Gen.  v.  Manufacturers^  M.  F. 
Ins.  Co.  91  Mo.  311 ;  Oreoit  Falls  M.  F.  Ins.  Co.  v.  Harvey^ 
45  N.  H.  292.  The  above  cases  are  cited  by  Mr.  Suther- 
land, on  the  question  under  consideration,  in  his  brief  in 
Atlas  Paper  Co.  'o.  Seamans,  posty  p.  504,  decided  herewith, 
They  sustain,  more  or  less  pointedly,  the  rule  above  stated. 

By  the  Court. —  The  order  appealed  from  is  reversed  on 
the  appeal  of  the  receiver,  and  affirmed  on  plaintiff's  appeal, 
with  directions  to  the  circuit  court  to  disallow  all  of  the 
claims. 
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Atlas  Papee  Company,  Respondent,  vs.  Sbamaks,  Receiver, 

Appellant. 

January  13  —  June  Is,  189S. 

Dewey  v.  Davis,  ante,  p.  500,  followed. 

APPEAL  from  the  Superior  Court  of  Jf^7t^?ai^^  County. 

Geo.  E,  Sutherland^  for  the  appellant,  cited  the  cases  cited 
by  the  court  in  Dewey  v.  Davis,  antSy  p.  500 ;  also  Doane  v. 
MiUville  Ins.  Co.  45  K  J.  Eq.  274;  Taylor  v.  North  Star 
M.  Ins.  Go.  46  Minn.  198;  White  v.  Ravens,  20  How.  Pr. 
177,  181 ;  State  v.  Monitor  F.  Asso.  42  Ohio  St.  555. 

No  appearance  for  the  respondent. 

Lyon,  C.  J.  This  is  a  claim  against  the  receiver  of  an 
insolvent  mutual  insurance  company  for  an  unearned  pre- 
mium, the  policy  having  been  determined  by  operation  of 
law.  The  case  is  the  same  in  principle  as  that  of  Dewey  v. 
Davis,  ante,  p.  500.  We  hold  in  that  case  that  premium 
notes  in  the  hands  of  the  receiver  could  not  be  assessed  to 
pay  unearned  premiums.  The  ruling  must  be  the  same  in 
this  case.  The  superior  court  ordered  the  receiver  to  pay 
the  claim  out  of  the  assets  of  the  insolvent  company,  al- 
though such  assets  consisted  entirely  of  premium  notes. 
The  order  must  be  reversed,  with  directions  to  the  superior 
court  to  disallow  the  claim. 

By  the  Court. —  Ordered  accordingly. 
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Beegbvin,  Appellant,  vs.  The  Oitt  of  Chippewa  Falls, 
Bespondent. 

May  £4-- June  16, 189S. 

Municipal  corporations:  Defective  sidewalks:  Notice:  Special  verdict: 

Evidence, 

1.  In  an  action  against  a  city  for  injuries  caused  by  a  defective  side- 
walk, tlie  jury  were  instructed  that  if  theaileged  defect  had  existed 
80  long  that  the  city  officers,  in  the  exercise  of  reasonable  diligence, 
should  have  discovered  it,  they  should  find  that  the  city  had  notice 
of  such  defect  Held,  that  a  finding  in  the  special  verdict  that  the 
city  did  not  have  notice  of  the  defective  condition  of  the  walk  before 
the  time  of  the  accident^  n^atives  both  actual  and  constructive 
notice. 

a.  The  evidence  in  this  case,  though  conflicting,  is  hdd  to  sustain  the 
finding  of  the  jury  that  the  city  did  not  have  notice  of  the  defect  in 
the  walk. 

8.  The  street  commissioner  had  ordered  the  repair  of  the  walk  at  the 
place  of  the  accident,  but  such  order  related  only  to  the  outer  ends 
of  the  planks,  which  projected  over  an  area  wall  towards  the  gutter, 
and  which  had  been  broken  by  vehicles  backing  against  them. 
Held,  that  this  was  not  proof  that  the  city  had  notice  of  a  hole  in 
the  walk  inside  of  such  area  wall 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

On  the,  evening  of  December  5, 1888,  the  plaintiff  had  his 
leg  broken  in  one  of  the  public  streets  of  the  city  of  Chi^ 
pewa  Falls^  and  he  claims  that  a  defective  sidewalk  caused 
the  injury.  He  served  on  the  proper  city  oflBcials,  in  due 
time,  the  notice  required  by  sec.  1339,  R  S.,  and  presented 
to  the  common  council  of  the  city  his  claim  for  damages 
for  such  injury.  The  council  disallowed  his  claim,  and 
thereupon  the  plaintiff  appealed  to  the  circuit  court  from 
such  disallowance,  pursuant  to  the  provisions  of  the  city 
charter  in  that  behalf.  The  appeal  was  tried  in  that  court, 
and  a  special  verdict  found  by  the  jury,  consisting  of  an- 
swers to  certain  questions  submitted  to  them,  which  are  as 
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follows:  "(1)  Did  the  plaintiff  receive  the  injury  while 
traveling  on  the  sidewalk  in  front  of  the  Taylor  building, 
on  Bridge  street,  in  the  city  of  Chippewa  Falls?  Yes. 
(2)  "Was  the  sidewalk  at  the  time  and  place  of  plaintiflTs  acci- 
dent in  a  reasonably  safe  condition  of  repair  for  the  use  of 
persons  themselves  in  the  exercise  of  ordinary  and  reason- 
able care?  No.  (3)  Was  there  a  hole  in  said  sidewalk  which 
rendered  it  not  reasonably  safe  for  use?  Tes.  (4)  Did  the 
plaintiff's  accident  happen  by  reason  of  his  stepping  into  a 
hole  in  the  sidewalk?  Tes.  (5)  Did  the  defendant  have 
notice  of  the  defective  condition  of  the  said  walk  before  the 
time  of  the  accident?  No.  (6)  Was  there  any  want  of 
ordinary  care  on  the  part  of  the  plaintiff  which  contributed 
to  produce  his  accident?  No.  (7)  Was  the  plaintiff  intoxi- 
cated at  the  time  of  the  accident?  Yes.  (8)  Did  the 
plaintiff's  intoxication  contribute  to  produce  his  accident? 
No.  (9)  At  what  sura  do  you  assess  the  plaintiffs  damages 
which  were  caused  by  his  accident?    $2,000." 

The  court  overruled  motions  by  plaintiff  for  judgment  on 
the  special  verdict  and  for  a  new  trial,  and  gave  judgment 
for  the  citj^  on  such  verdict.  The  case  is  further  stated  in 
the  opinion.    Plaintiff  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  signed  by  T,  F.  Fraw- 
ley  and  T.  J.  Connor^  and  a  supplemental  brief  signed  also 
by  W,  n.  Staffitrdy  of  counsel,  and  the  cause  was  argued 
orally  by  Mr.  Frawley  and  M7\  Stafford.  They  contended, 
inter  aliay  that  knowledge  on  the  part  of  the  city  officers 
of  the  defective  condition  of  the  walk  was  suflBcient  notice 
to  them  of  the  defect  in  question,  although  they  may  not 
have  had  actual  knowledge  of  that  particular  defect.  Gude 
V.  MankatOj  30  Minn.  256;  Osborne  v.  Detroit^  32  Fed.  Rep. 
36;  Topeka  v,  Sherwood^  39  Kan.  690;  Armstrong  v.  AcJdeyy 
71  Iowa,  76 ;  Noyes  v.  Gardner^  147  Mass.  505 ;  Aurora  v. 
Hillmanj  90  111.  61 ;  Aurora  v.  Dale^  id.  46;  Avery  v.  Syra- 
ousej  29  Hun,  537;  Quinlain  v.  Uticay  11  id.  217;  Mayor  v. 
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Sheffield,  4  Wall.  189;  Weisenherg  v.  Appleton,  26  Wis.  56; 
Ripon  V.  Bittdy  30  id.  614;  Sullivan  v.  Oshkosh,  55  id.  508; 
Spearhracker  v.  Lwrrabee^  64  id.  673 ;  Shaw  v.  Sun  Prairie^ 
74  id.  105. 

For  the  respondent  there  was  a  brief  by  Catej  JoneB  A 
Sanborn^  and  oral  argument  by  D,  Lloyd  Jones. 

Lyon,  C.  J.  The  special  verdict  returned  by  the  jury,  if 
allowed  to  stand,  undoubtedly  entitles  the  defendant  city 
to  judgment ;  for,  however  defective  the  sidewalk  in  ques- 
tion may  have  been,  the  finding  that  the  city  had  no  notice 
of  such  defects  before  the  plaintiff  was  injured  is  fatal  to  a 
recovery.  It  has  been  urged  that  the  finding  is  not  suflfi- 
ciontly  comprehensive  to  relieve  the  city  from  liability,  be- 
cause it  is  not  found  that  the  defect  had  not  continued  a 
sufficient  length  of  time  to  charge  the  city  with  construct- 
ive notice  of  its  existence.  But,  under  the  charge  of  the 
court,  that  proposition  is  included  in  the  finding,  for  the 
instruction  was  that  if  the  alleged  defect  had  existed  so 
long  that  the  city  officers,  in  the  exercise  of  reasonable 
diligence,  should  have  discovered  it,  the  jury  should  find 
that  the  city  had  notice.  Hence  the  finding  covers  the 
whole  subject  of  both  actual"  and  constructive  notice,  and 
negatives  the  existence  of  either.  It  thus  exonerates  the 
city  from  liability  for  the  injury.  So,  if  the  fifth  finding 
is  upheld  (no  other  error  intervening),  the  judgment  cannot 
be  disturbed.  That  finding  must  be  upheld  unless  the  court 
can  say  that  it  is  against  the  uncontradicted  testimony  in 
the  case. 

The  sidewalk  in  question  is  on  the  principal  street  of  the 
defendant  city,  and  at  the  point  of  the  accident  was  about 
nine  feet  wide.  It  rested  upon  sleepers  two  by  eight  inches 
in  size,  placed  sixteen  inches  apart,  and  running  parallel 
with  the  street.  These  were  covered  with  ^inch  boards, 
matched  together  and  tarred  on  the  upper  surface,  and  on 
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these,  and  parallel  with  them,  IJ-inch  planks  were  laid,  en- 
tirely covering  such  boards.  The  support  of  the  sidewalk 
next  the  street  was  an  area  brick  or  stone  wall,  beyond 
which  the  ends  of  the  planks  extended  towards  the  gutter 
ten  or  eleven  inches.  By  the  backing  of  drays  and  other 
vehicles  against  the  projecting  ends  of  these  planks  they 
had  become  broken,  but  outside  the  area  wall.  It  is  not 
claimed,  and  there  seems  to  be  no  testimony  tending  to 
prove,  that  such  breakages  had  anything  to  do  with  plaint- 
iffs injuries.  The  plaintiff  came  out  of  a  saloon,  and  as  he 
was  walking  along  the  sidewalk  a  short  distance  from  the 
saloon  door  he  was  thrown  down  and  received  the  injury 
complained  of.  The  testimony  tends  to  show  that  he  stepped 
into  a  hole  in  the  sidewalk,  inside  the  area  wall,  of  suffi- 
cient size  to  receive  his  foot,  and  that  this  was  the  cause  of 
the  accident.  The  testimony  also  tends  to  show  that  such 
hole  had  been  there  for  several  months.  Were  the  proof 
conclusive  that  the  hole  had  been  there  for  a  considerable 
time,  the  fifth  finding  could  not  be  upheld.  But  it  is  not 
conclusive.  There  is  much  testimony  in  the  case  tending 
to  show  that  there  was  no  hole  in  the  sidewalk  inside  the 
area  wall,  or,  if  there  was  one,  that  it  had  been  there  but 
a  very  short  time  before  the  plaintiflf  was  hurt.  The  testi- 
mony tends  to  show  that  there  was  no  break  in  the  lining 
or  board  part  of  the  sidewalk  at  the  time  of  the  accident 
or  for  a  long  time  afterwards,  and  that  the  hole  in  question 
was  a  mere  partial  break  in  a  plank  which  caused  it  to  yield 
under  pressure. 

It  is  true  the  street  commissioner,  before  the  accident, 
had  ordered  the  occupant  of  the  property  abutting  the  al- 
leged place  of  injury  to  repair  the  sidewalk ;  but  it  conclu- 
sively appears  that  the  order  related  only  to  the  broken 
ends  of  the  planks  outside  the  area  wall.  This  is  not  proof 
that  the  city  had  notice  that  there  was  a  hole  therein  in- 
side of  such  wall.    It  is  also  true  that  an  alderman  of  the 
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city  testified  to  the  existence,  for  several  months  before 
the  accident,  of  the  alleged  hole;  but  manifestly  the  jury 
disbelieved  his  testimony,  which  it  was  competent  for  them 
to  do.  It  is  useless  to  state  the  testimony  further.  After 
a  careful  examination  of  it  we  are  satisfied  that  it  sustains 
the  fifth  finding  in  the  special  verdict. 

No  instructions  to  the  jury  were  proposed  on  behalf  of 
the  plaintiff.  Some  criticisms  are  made  upon  the  general 
charge.  We  think  none  of  the  exceptions  thereto  are  well 
taken.   We  find  no  reversible  error  disclosed  in  the  record. 

By  the  Cowrt, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


BioHABDS,  Administrator,  and  others.  Appellants,  vs.  Allis 
and  others.  Executors,  Eespondents. 

May  94  —  June  16, 189fS, 
Equity:  Accounting:  Discovery:  Appeal:  Judgment 

1.  Where  the  trial  court  found  as  a  conclusion  of  law  merely  that  the 

plaintiff  had  no  cause  of  action  in  equity,  and  entered  judgment 
dismissing  the  complaint  for  that  reason  alone,  an  appeal  from  such 
judgment  hrings  before  this  court  merely  the  question  of  the 
jurisdiction  of  the  trial  court  in  equity. 

2.  Where  it  is  not  alleged  that  the  plaintiff  owes  the  defendant  anything, 

an  action  cannot  be  maintained  in  equity  for  an  accounting  for  the 
purpose  of  ascertaining  whether  or  not  anything  is  so  owing. 
The  remedy  in  such  case  is  by  an  action  at  law  and  an  examination 
of  the  defendant  under  sec  4096,  R  Si,  to  obtain  such  discovery  as 
wiU  enable  the  plaintiff  to  plead. 
8.  Where  in  a  suit  in  equity  the  complaint  is  dismissed  on  the  ground 
that  there  is  an  adequate  remedy  at  law,  the  judgment  should  not 
be  that  it  is  dismissed  upon  the  merits,  but  that  it  is  dismissed  with- 
out prejudice  to  an  action  at  law. 

APPEAL  from  the  Circuit  Court  for  MikoaukeeCoxxnty. 
This  is  a  suit  in  equity  for  an  accounting  brought  against 
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Edward  P.  AUis  in  his  lifetime,  and  revived  against  his 
executors.  The  facts  are  suflBciently  stated  in  the  opinion. 
The  plaintiffs  appeal  from  a  judgment  dismissing  the  com- 
plaint. 

For  the  appellants  there  was  a  brief  by  Finches^  Lynde  <fe 
Miller^  and  oral  argument  by  B.  K.  Miller^  Jr.  They  cited 
1  Story,  Eq.  Jur.  (11th  ed.),  sees.  67,  441,442^,453,458;  3 
Bl.  Comm.  163,  437;  3  Pom.  Eq.  Jur.  qec.  1421;  Noonan  v. 
Orion,  28  Wis.  387;  1  Harvard  L.  Eev.  123,  126;  2  id.  261; 
3  id.  237;  Kennington  v,  Houghton,  2  Ybunge  &  C.  620; 
Taff  Yale  R.  Co.  v.  Nixon,  1  H.  L.  Cas.  Ill ;  Mackenzie  v, 
JohnstoTi,  4  Madd.  373;  Comm,  v.  Steams,  2  Met.  343;  State 
V.  Leicham,  41  Wis.  566 ;  King  v.  Rossett,  2  Younge  &  J. 
33 ;  Comm,  v.  Foster,  107  Mass.  221 ;  Barry  v.  Stevens,  31 
Beav.  258 ;  Wells  v.  Ross,  7  Taunt.  403. 

For  the  respondents  there  was  a  brief  by  Winkler, 
Flanders,  Smith,  Bottum  dB  Vilas,  and  oral  argument  by 
F  a  Winkler. 

Orton,  J.  This  action  is  based  upon  a  contract  of  the 
following  import :  The  parties  are  A.  C.  Richards,  as  ad- 
ministrator of  the  estate  of  Charles  M.  Roberts  (deceased) 
and  in  his  own  right,  and  others,  who  are  interested  in  a 
patent  right  of  an  invention  known  as  "an  improvement 
on  processes  and  machinery  for  the  manufacture  of  flour," 
secured  to  the  said  Roberts  in  his  lifetime  by  letters  patent 
dated  the  10th  day  of  July,  1877,  as  parties  of  the  first 
part  and  the  plaintififs  herein,  and  Edward  P.  AUis,  sole 
partner  under  the  firm  and  style  of  E.  P.  AUis  &  Co.,  of 
the  second  part,  said  AUis  being  a  manufacturer  of  ma- 
chinery for  milling  purposes  in  the  city  of  Milwaukee,  and 
the  defendant  herein.  The  plaintiffs  had  sued  Herr  & 
Cissell,  of  the  District  of  Columbia,  for  the  use  of  machinery 
claimed  to  be  an  infringement  of  said  patent,  which  mar 
chinery  was  sold  to  the  defendants  by  the  said  Allis,  who 
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intervened  to  defend  said  suit.  In  consideration  of  the 
compromise  of  said  suit,  the  said  parties  agreed  as  follows: 

The  said  plaintiffs  were  to  release  the  defendant,  and 
those  to  whom  he  had  furnished  said  machinery,  from  all 
liability  for  infringement  of  said  patent;  and  the  defend- 
ant might  sell  said  machinery  in  the  United  States  for  the 
remaining  time  of  the  patent;  and  the  persons  to  whom  it 
is  sold  shall  pay  the  license  fee  therefor;  and  the  plaintiffs 
shall  thereupon  furnish  to  such  persons  a  license  therefor ; 
and  the  defendant  is  to  collect  from  them  the  license  fee 
therefor,  and  retain  as-  his  own  one  half  thereof  for  collect- 
ing the  same.  The  defendant  is  to  recognize  and  never 
dispute  or  question  the  validity  of  said  patent,  or  litigate 
it,  or  encourage  others  to  do  so ;  and  to  do  his  best  to  intro- 
duce said  machinery  into  use,  and  encourage  its  use  by  the 
millers  of  the  United  States.  The  defendant  is  to  collect 
the  license  fee  from  those  to  whom  he  furnishes  said  ma- 
chinery, retaining  one  half;  and  to  render  to  the  plaintiffs 
quarterly  accounts  from  April  1,  1884,  of  the  names  and 
residences  of  persons  to  whom  he  furnishes  said  machinery, 
the  capacity  of  their  mills,  etc. ;  and  to  furnish  the  plaintiffs 
the  names  and  residences  of  persons  to  whom  he  had  sold 
said  machinery  before  January  1,  1884;  and  the  plaintiffs 
shall  give  to  such  persons  licenses  to  use  the  same.  The 
license  fee  agreed  on  was  to  be,  for  six  months,  one  dollar 
per  barrel  of  flour,  according  to  the  capacity  of  the  mills 
using  said  machinery. 

The  complaint  charges  that  the  defendant  has  failed  to 
render  such  statement  or  account  of  license  fees  collected, 
and  denied  having  furnished  to  any  mills  such  machinery, 
and,  on  information  and  belief,  that  the  defendant  has  fur- 
nished various  mills  such  machinery  to  the  plaintiffs  un- 
known, and  has  failed  to  account  therefor.  The  plaintiffs 
demand  an  accounting  of  these  transactions,  and  of  the 
money  received  by  the  defendant,  and  of  the  mills  furnished 
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with  said  machinery,  and  the  capacity  thereof,  and  that  the 
defendant  pay  over  to  the  plaintiffs  their  share  of  the 
license  moneys  so  collected  by  him. 

The  defendant,  by  answer,  denies  that  he  has  ever  fur- 
nished to  any  one  or  made  or  used  any  machinery  which  is 
an  infringement  of  said  patent ;  and  avers  that  he  has  not 
collected  any  license  fees  therefor,  and  has  tried  to  induce 
millers  to  pay  license  fees,  but  has  been  unable  to  induce 
them  to  do  so ;  and  that  said  patent  is  worthless  and  void 
by  reason  of  the  processes  thereby  secured  not  being  new, 
but  long  known  and  used  by  the  public;  and  for  that  rea- 
son that  he  could  not  induce  any  one  to  pay  a  license  fee 
therefor. 

These  are,  in  substance,  the  pleadings  and  issues  upon 
which  the  case  was  tried.  The  court  found  all  these  issues 
in  favor  of  the  defendants,  and  as  a  conclusion  of  law  that  the 
plaintiffs  have  no  cause  of  action  in  equity,  and  have,  if 
any,  an  adequate  remedy  at  law,  and  the  action  should  be 
dismissed ;  and  judgment  was  entered  accordingly. 

There  is  no  conclusion  of  law  on  the  plaintiff's  cause  of 
action  or  the  defendants'  liability.  It  is  merely  that  the 
plaintiffs  have  no  cause  of  action  for  an  accounting  in 
equity.  The  judgment  of  dismissal  is  based  upon  this  con- 
clusion of  law  alone.  It  follows,  therefore,  that  the  case  is 
not  here  on  appeal  on  its  merits,  or  on  the  exceptions  to 
the  findings  of  fact  or  to  any  errors  of  the  court  on  the 
trial.  It  is  here  merely  on  the  question  of  the  jurisdiction 
of  the  court  in  equity.  The  defendants  raised  the  question 
of  jurisdiction  in  their  answer,  and  the  court  should  have 
passed  upon  it  before  the  trial  on  the  case  made  by  the 
complaint,  and  saved  the  expenses  of  the  trial.  The  trial, 
the  findings  of  fact,  and  the  exceptions  thereto  are  simply 
nugatory.  The  action  is  dismissed  solely  for  want  of  juris- 
diction, and  that  is  the  only  question  before  this  court, 
and  on  that  question  we  think  the  court  was  clearly  right. 
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The  contract  npon  which  the  suit  is  brought  makes  the 
defendant  Allis  the  agent  of  the  plaintiffs  to  collect  the 
royalties  or  license  fees  for  the  use  of  the  patented  machin- 
ery or  processes  from  those  to  whom  the  defendant  has 
furnished  them,  and  retain  one  half  of  them  as  his  compen- 
sation for  their  collection.  It  is  not  averred  in  the  com- 
plaint that  the  defendants,  or  E.  P.  Allis,  deceased,  had  ever 
collected  any  such  royalties  or  license  fees,  and  it  is  only 
stated  on  information  and  belief  that  they  had  ever  fur- 
nished to  any  one  said  machinery ;  and  there  is  no  averment 
that  the  defendants  owe  the  plaintiffs  anything  for  fees  col- 
lected or  for  anything  else. .  The  plaintiffs  do  not  ask  for 
damages  for  failure  to  collect,  but  only  for  judgment  for 
what  the  defendants  have  collected,  or  their  half  thereof. 
There  is  not  only  no  basis  in  the  complaint  for  an  account- 
ing in  equity,  but  there  is  no  foundation  for  a  recoverj'^  in 
an  action  at  law.  One  of  the  essentials  of  an  action  is  that 
the  plaintiff  has  been  damaged,  and  even  a  wrong  without 
damage  does  not  constitute  a  cause  of  action.  The  maxim 
is,  jtcs  j^oseqtcendi  in  judicio  quod  sibi  debetur.  It  is  not  al- 
leged that  the  defendants  owe  the  plaintiffs  anything,  and 
the  plaintiffs  ask  for  an  accounting  to  ascertain  whether  the 
defendants  owe  them  anything.  This  is  an  action  for  money 
had  and  received,  and  there  is  no  averment  that  the  defend- 
ants had  or  received  any  money  belonging  to  the  plaintiffs. 
If  a  party  does  not  know  whether  another  owes  him  or 
has  collected  any  money  belonging  to  him,  and  therefore 
cannot  make  such  an  averment  in  a  complaint,  he  may 
bring  his  action  by  the  service  of  a  summons,  and  then  pro- 
ceed to  examine  the  opposite  party  under  sec.  4096,  R.  S., 
and  obtain  such  discovery  thereof  as  will  enable  him  to 
plead.  This  is  the  only  method  of  procedure  in  such  a  case 
as  this,  where  the  plaintiffs  were  unable  to  state  that  the 
the  defendants  owe  them  anything.  An  action  in  equity 
will  not  lie  without  such  an  averment  any  more  than  an 
Vol.  82—88 
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action  at  law.  It  would  be  trifling  with  a  court  of  equity . 
to  ask  for  a  discovery,  in  the  first  place,  whether  the  com- 
plainant had  any  cause  of  action  whatever,  without  alleging 
that  he  had  any.  Such  an  averment  is  the  necessary  founda- 
tion of  a  discovery.  This  is  essentially  an  action  at  law. 
There  is  not  an  equitable  element  in  it.  An  accounting  in 
equity  can  be  asked  in  almost  any  legal  action  on  a  money  de- 
mand as  well  as  in  this.  But  the  statute  exactly  meets  the 
plaintiffs'  case  as  made  by  their  complaint.  The' statutory 
remedy  in  such  a  case  would  be  far  the  most  effectual.  The 
defendants  could  be  compelled  to  answer  and  disclose  all 
the  facts  within  their  knowledge  pertinent  to  the  inquiry. 
But,  if  the  remedy  at  law  is  merely  adequate,  it  is  an  element- 
ary principle  that  a  court  of  chancery  has  no  jurisdiction 
of  it.  The  examination  of  the  defendant  under  the  statute 
is  not  limited  to  cases  in  which  a  discovery  may  be  had  in 
equity.  Kelly  v.  0.  <&  N.  W.  li.  Co.  60  Wis.  480.  Tb^t  a 
court  of  equity  has  no  jurisdiction  of  such  a  case,  even  if 
there  had  been  an  averment  that  the  defendants  owed  the 
plaintiffs  anything,  is  shown  by  the  following  cases  cited  in 
respondents'  brief:  CrandaM  v.  Piano  Mfg.  Co.  24  Fed. 
Rep.  738;  Perkins  v.  Hendryx^  23  Fed.  Rep.  418;  McKay  v. 
Smithy  29  Fed.  Rep.  296.  I  do  not  think  there  is  a  prece- 
dent to  a  case  like  this  anywhere  in  a  court  of  equity.  The 
judgment  of  the  court  is  that  the  complaint  be  dismissed  on 
the  merits.  This  is  never  the  proper  judgment  in  such  a 
case.  The  judgment  is  a  bar  to  an  action  in  a  court  of  law 
of  the  same  subject  matter  and  parties.  It  would  not  be 
right  to  dismiss  an  action  in  equity  on  the  ground  that  there 
is  an  adequate  remedy  at  law,  and  by  the  judgment  of  dis- 
missal bar  the  remedy  at  law.  The  judgment  should  have 
been:  The  complaint  is  dismissed  without  prejudice  to  an 
action  at  law. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  dismiss  the 
complaint  without  prejudice  to  an  action  at  law. 
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HixoN  and  others,  Appellants,  vs.   OiraiDA  Oountt  and 

Another,  Eespondents. 

HixoN  and  others,  Eespondents,  vs.  Oneida  County  and 

another,  Appellants. 

March  £6 --June  JS,,189S. 

Taxation:  Equity,  (i)  Waiver  of  appeal  by  perfecting  judgment 
(X)  Parties:  Purchaser  of  tax  certificates  pendente  lita  {S)  When 
collection  of  taxes  will  he  enjoined.  {4)  Undervaluation  by  assessor: 
Evidence.  (5-7)  Board  of  review:  Incdmpetent  evidence:  Outsider 
acting  as  derk:  Records.  {8)  Assessment  and  tax  roll:  Description 
of  property.  (9)  County  apportionment  {10)  Bridges:  Notice  of 
submission  of  question  as  to  tax.  (II)  School  estimates:  Separate 
vote,  (if)  Totmw:  Power  to  raise  money  for  cemetery  purposes. 
(IS)  Division  of  towns:  Apportionment  of  indebtedness:  Levy  of 
tax, 

1.  In  an  action  to  restrain  the  collection  of  taxes  the  trial  court  held 
that  a  part  only  of  the  taxes  were  invalid,  and  that  plaintiff  were 
entitled  to  judgment  only  upon  condition  that  they  pay  into  court 
the  amount  of  the  valid  taxes.  Plaintififs  paid  said  amount  into 
court  under  protest,  and  perfected  the  judgment  Held,  that  they 
did  not  thereby  waive  the  right  to  appeal  from  such  judgment 
Webster-Qlover  L.  6b  M.  Co.  v.  St  Croix  Co.  71  Wi&  817,  distin- 
guished. 

Sl  In  an  action  against  a  county  to  restrain  the  collection  of  taxes  on 
lands  a  preliminary  injunction  was  dissolved,  and  the  lands  were 
afterwards  sold  for  the  taxes  and  the  certificates  of  salei  were  as- 
signed by  the  county.  Held,  that  the  assignee  of  such  certificates, 
being  a  purchaser  pendente  lite,  took  only  such  rights  as  the  county 
had,  and  is  not  a  necessary  party  to  a  subsequent  judgment  annul- 
ling the  tax. 

6L  a  court  of  equity  will  not  interfere  to  declare  a  tax  invalid  and  re-  * 
strain  its  collection  unless  the  objections  to  the  proceedings  go  to 
the  very  groundwork  of  the  tax  and  necessarily  affect  materially 
its  principle  and  show  that  it  must  be  unjust  and  unequal.  It  is 
not  enough  to  show  that  the  tax  proceedings  are  irregular  or  void ; 
it  must  also  appear  that  they  are  inequitable. 

4.  The  fact  that  two  business  men  in  their  testimony  as  to  the  value  of 
lands  which  have  been  assessed  for  taxation  dififer  considerably  from 
the  judgment  of  the  asst'ssor  and  board  of  review  is  not  sufiicient 
to  impeach  the  assessment  or  to  show  intentional  undervaluation. 
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8L  The  fact  that  in  changing  the  valuations  fixed  by  the  assessor  the 
board  of  review  acted  upon  evidence  which  would  not  have  been 
admissible  in  a  court,  does  not  warrant  the  interposition  of  equity 
to  restrain  the  collection  of  the  tax,  where  it  does  not  appear  that 
the  result  arrived  at  was  unjust  or  inequitable,  and  where  the  in- 
crease in  the  plaintiffs'  taxes  was  trifling. 

fL  The  fact  that  during  the  necessary  absence  of  the  town  clerk  another 
person  acted  as  clerk  'of  the  board  of  review,  keeping  minutes  of 
the  proceedings,  but  not  taking  any  part  in  the  deliberations  or 
voting,  and  in  no  way  influencing  the  action  of  the  board,  does  not 
impair  the  validity  of  the  proceedings  of  the  board  or  afford  any 
equitable  ground  for  relief  against  the  taxes  based  on  its  valuation. 

V.  The  fact  that  the  only  record  of  the  changes  made  by  the  board, 
Other  than  the  changes  themselves,  was  kept  on  loose  sheets  of 
paper  which,  though  flled  in  the  clerk's  office,  were  unsigned,  is  not 
ground  for  equitable  relief  against  the  taxes. 

dk  Irregularities  in  the  assessment  and  tax  rolls,  such  as  the  description 
of  land  partly  by  reference  to  preceding  descriptions  and  the  use  of 
ditto  marks,  the  omission  of  owners'  names,  eta,  are  held  not  to  be 
grounds  for  relief  in  equity,  where  the  assessor  acted  in  good  faith, 
the  assessment  was  intelligible  and  certain,  no  inconvenience  or 
embaiTassment  was  caused  to  the  plaintiffs,  and  none  of  such 
irregularities  resulted  in  charging  them  with  more  than  their  just 
and  equitable  portion  of  the  taxes. 

%  The  fact  that  no  list  of  the  towns  in  a  county  with  the  value  of  the 
taxable  property  therein  was  prepared,  certifled  to,  or  filed,  as  re- 
quired by  sec.  1078,  R.  S.,  is  not  ground  for  equitable  relief,  where 
the  county  board  determined  the  valuation  of  the  property  in  each 
town,  and  adopted  a  resolution,  which  was  signed  by  all  its  mem- 
bers, filed  with  the  clerk,  and  recorded  by  him,  levying  a  tax  of  a 
certain  amount  and  apportioning  it  among  the  several  towns,  and 
where  plaintiffs  were  in  no  way  injured  by  the  want  of  form  or 
formal  certification  of  the  action  of  the  board. 

10.  The  fact  that  notice  of  the  submission  to  the  electors  of  a  town  of 

the  question  of  levying  a  tax  to  build  bridges  was  not  properly 
given,  though  it  may  invalidate  the  tax,  is  not  ground  for  equita- 
ble relief. 

11.  The  failure  to  take  a  separate  vote  at  the  town  meeting  upon  each  of 

the  items  in  the  school  estimates,  as  required  by  sec.  535,  R  S., 
though  it  may  render  the  tax  void,  is  not  ground  for  equitable  re- 
liet 
1&  Under  subd.  1,  sea  776,  R.  S.,  the  electors  of  a  town  may  vote  to  raise 
money  for  cemetery  purposes,  the  provisions  of  sea  1440  in  that 
behalf  not  being  exclusive. 
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18.  A  new  town,  created  ftrom  parts  of  other  towns,  was  made  abso- 
lutely liable  to  each  of  the  old  towns  for  a  portion  of  its  indebted^ 
ne8&  The  amounts  so  to  be  paid  having  been  definitely  and  finaQy 
liquidated,  the  town  board  of  the  new  town  caused  them  to  be  in- 
serted in  the  ti^  roll  Held,  that  the  fact  that  there  had  been  no 
vote  by  the  electors  of  the  town  to  levy  a  tax  to  pay  said  amounts, 
though  it  may  render  the  tax  void,  is  not  ground  for  equitable  re- 
lief against  the  tax. 

APPEALS  from  the  Circuit  Court  for  JSraton  County. 

This  ax^tion  was  commenced  to  cancel,  set  aside,  and  re- 
strain the  collection  of  certain  taxes  on  about  221  tracts 
or  more  of  land  of  the  plaintiffs  in  the  town  of  Eagle  Eiver 
in  Oneida  county,  for  the  year  1889,  upon  various  grounds 
set  forth  in  the  complaint,  which  were  put  in  issue  by  the 
answer  of  the  defendants.  The  finding  of  the  court  as  to 
facts  proved  is  quite  lengthy  and  elaborate,  the  material 
parts  of  which  are,  in  substance,  as  follows : 

(4)  The  assessor  of  the  town  of  Eagle  River,  in  describ- 
ing the  real  property  on  the  assessment  roll  for  the  year 
1889,  did  not  make  a  correct  and  full  description  of  each 
tract  of  land  so  that,  read  by  itself  without  reference  to 
the  preceding  descriptions,  it  would  clearly  designate  the 
property,  but  at  the  top  of  the  page  would  enter  a  full  de- 
scription of  the  northeast  quarter  of  some  quarter  section, 
carrying  out  the  section,  town,  range,  number  of  acres,  and 
valuation  in  the  proper  columns,  and  for  a  description  of 
the  other  forty-acre  tracts  in  said  quarter  section  would 
only  give  the  first  two  initial  letters,  as  "  N.  W.,'*  without 
giving  the  initial  letters  of  the  quarter  section  of  which  it 
formed  a  part^  or  putting  any  figures  or  marks  in  the  col- 
umns for  section,  town,  or  range,  but  giving  the  number  of 
acres  either  in  figures  or  by  ditto  marks,  and  giving  the 
assessed  value,  so  that  when  the  four  tracts  in  a  quarter 
section  were  thus  entered,  the  four  initial  letters  for  one 
tract  in  the  next  quarter  section  would  be  given,  with  num- 
ber of  acres  and  valuation,  and  when  a  new  section  was 
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reached  its  number  would  be  placed  in  the  appropriate  col- 
umn opposite  the  first  description  in  said  section,  and  so 
with  a  new  town  or  range.  Where  sections  were  fractional, 
only  the  numbers  of  the  lots  were  given,  with  the  number 
of  acres  and  the  valuation  of  each.  In  some  instances  the 
word  "  lot "  was  written  before  the  first  number,  and  in 
others  the  word  "  lot "  does  not  appear  in  connection  with 
any  of  the  numbers.  No  names  were  entered  in  the  col- 
umn for  owners'  names.  In  some  cases  the  assessor  dis- 
,covered  that  he  had  omitted  certain  descriptions,  and  in- 
stead of  placing  them  out  of  their  order  at  the  end  of  the 
book  he  entered  them  opposite  the  description  in  the  sec- 
tion where  they  belonged  in  the  blank  column  for  owners' 
names,  by  writing  first  the  town^  range,  and  section,  and 
under  it  the  initial  letters  of  the  tract,  with  the  valuation 
fixed  by  him,  as  "Lot  1,  $10,"  or  "S.  E.  S.  K,  $20."  In 
the  column  headed  "  Yalue  Fixed  by  the  Assessor,"  opposite 
some  descriptions  appeared  the  letter  "  S,"  opposite  some 
the  letter  "  Y,"  and  opposite  some  the  letter  "  W,"  with  no 
valuation.  In  some  cases,  opposite  such  lands  are  values 
fixed  by  the  board  of  review.  When  the  assessor  made  the 
roll  he  understood  that  these  lands  were  state  or  govern- 
ment Jands,  not  taxable,  and  he  placed  the  letter  "  S  "  to 
designate  state  lands,  the  letter  " Y"  to  designate  vacant 
government  lands,  and  the  letter  "  W  "  to  designate  gov- 
ernment lands  reserved  for  water  purposes.  After  the  roll 
was  completed  and  lists  of  entries  obtained  from  the  state 
and  United  States  land  oflBcers,  it  wa^  found  that  some  of 
these  lands  had  been  entered  and  were  taxable,  and  the 
assessor  and  board  of  review  placed  a  valuation  on  them. 
The  town  of  Eagle  embraced  over  576  square  miles  of  ter- 
ritory, the  greater  portion  of  which  was  liable  to  taxation. 
Each  tract  of  land  was  described  on  the  roll  as  hereinbefore 
indicated,  and  was  valued  by  the  assessor,  except  those  un- 
derstood to  be  exempt,  and  such  as  were  afterwards  found 
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to  be  taxable  valued  by  the  assessor  and  board  of  review. 
All  these  descriptions  were  understood  by  the  assessor,  by 
the  board  of  review,  by  the  town  treasurer  and  clerk,  and 
the  taxpayers  of  the  town.  The  tax  roll  for  said  year  was 
made  from  said  assessment  roll  by  describing  the  property 
in  the  same  manner  as  on  the  roll,  except  that  those  tracts 
described  on  the  assessment  roll  in  the  column  headed 
"  Owners'  Names  "  were  put  in  their  proper  place  in  regu- 
lar order.  Taxes  for  said  year  on  the  greater  portion  of  the 
lands  in  said  town  were  paid  to  the  town  treasurer.  A  de- 
linquent return  was  made  by  the  town  treasurer  to  the 
county  treasurer  of  all  lands  on  which  the  taxes  for  that 
year  had  not  been  paid,  in  which  each  tract  of  land  was 
fully  and  accurately  described ;  and  the  taxes  were  after- 
wards paid  to  the  county  treasurer  on  nearly  all  of  the 
lands  on  which  payment  had  not  been  made  to  the  town 
treasurer  except  said  lands  belonging  to  the  plaintiffs.  No 
inconvenience  pr  embarrassment  has  resulted  to  said  plaint- 
iffs from  the  manner  or  form  in  which  said  assessment  roll 
was  made,  and  no  error  or  defect  therein  has  resulted  in 
charging  them  with  any  more  than  their  just  and  equitable 
portion  of  the  taxes  of  said  town  for  said  year. 

(5)  As  to  all  the  irregularities  in  respect  to  the  form  of  roll 
and  description  of  property  the  assessor  acted  in  good  faith, 
following  the  practice  of  former  assessors  for  said  town. 

(6)  And  be  also  so  acted  in  making  what  he  regarded  a  fair 
and  equitable  valuation  from  actual  view  in  part,  and  from 
the  best  information  he  could  practically  obtain  in  part, 
and  without  intentionally  discriminating  against  any  or  in 
favor  of  any ;  and  the  board  of  review,  in  reviewing  said 
assessment,  acted  in  the  same  manner. 

(7)  No  watches  were  assessed  by  the  assessor  for  that 
year.  There  were  watches  belonging  to  residents  and  tax- 
payers of  the  town  and  assessable  for  that  year  of  a  true 
cash  value  of  $2,000  and  upwards.    Neither  of  the  plaint- 
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iffs  resided  in  said  town  or  had  a  watch  assessable  therein 
in  1889;  and  the  fact  that  no  watches  were  assessed  was  not 
brought  to  the  attention  of  the  town  board  of  review  as  a 
board.  One  member  of  the  board  knew  the  facts.  It  does 
not  appear  that  the  assessor  knew  that  there  were  watches 
assessable  in  said  town  for  said  year,  or  that  he  intention- 
ally omitted  to  assess  any  such  watches. 

(8)  For  several  days  during  the  sessions  of  the  town 
board  of  review  during  said  year  the  clerk  was  absent  on 
account  of  his  father's  death,  and  his  brother  was  author- 
ized by  the  board  to  act  as  their  clerk,  and  did  so  act,  keep- 
ing such  minutes  and  records  of  their  proceedings  as  were 
kept ;  but  it  does  not  appear  that  he  took  part  in  their  de- 
liberations, or  voted  on  any  question,  or  in  any  way  influ- 
enced the  action  of  the  board. 

(9)  No  witnesses  were  examined  by  or  before  the  board, 
and  no  evidence  was  before  them  except  unverified  but 
true  copies  of  reports  of  land  inspectors  who  had  inspected 
the  land  in  the  town  under  appointment  from  the  board  of 
supervisors  of  the  county.  Numerous  changes  were  made 
in  the  assessor's  valuation  of  the  wild  lands  in  the  town, 
and  the  only  record  thereof,  other  than  the  changes  them- 
selves as  shown  on  the  roll,  was  kept  on  loose  sheets  of 
paper,  without  signature,  and  filed  in  the  town  clerk's 
office.  The  only  other  record  of  the  proceedings  of  said 
board  was  kept  in  the  record  book  kept  by  the  town  clerk, 
showing  meetings  and  adjournments;  but  this  was  not 
signed  by  the  town  clerk.  The  result  of  the  changes  in 
assessor's  values  made  by  said  board  was  to  increase  the 
relative  value  of  plaintiflf s  lands  not  to  exceed  $300. 

(10)  The  entire  tax  carried  out  on  the  roll  was  $32,945.23, 
$4;341.10  of  which  was  carried  out  opposite  to  and  charged 
against  plaintiffs  lands,  and  was  the  proportion  properly 
chargeable  to  said  lands  according  to  said  assessment  as 
equalized. 
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(11)  The  records  of  the  town  were  kept  in  a  book  pre- 
pared by  some  blank  book  manafacturer,  containing  head- 
ings showing  for  what  purpose  it  was  used,  and  in  which 
the  clerk  recorded  the  proceedings  of  the  town  board  and 
of  the  town  meetings  of  said  town.  None  of  the  records 
were  signed  by  the  town  clerk,  and  were  not  in  any  other 
way  authenticated  than  by  being  made  by  the  clerk  in  his 
own  handwriting  in  said  book  kept  by  him  in  his  office. 
The  original  minutes  of  the  town  meetings  were  taken 
on  loose  sheets  of  paper,  which  were  filed  in  the  clerk's 
office. 

(12)  This  record  shows,  as  the  fact  is,  that  at  the  annual 
town  meeting  held  April  2,  1889,  the  following  appropria- 
tions were  voted :  For  general  fund,  $2,000 ;  for  highway 
fund,  $5,000;  for  bridge  fund,  $300;  for  school  fund,  $4,500; 
for  cemetery  fund,  $1,000 ;  for  repairs  on  town  hall,  $500 ; 
to  build  sidewalk  on  bridge,  $600;*  total,  $13,900. 

(13)  The  record  shows  that  at  a  meeting  of  the  town 
board  held  the  11th  of  December,  at  which  all  the  mem- 
bers were  present,  a  motion  was  made  and  carried  that  the 
following  amounts  be  put  in  the  tax  roll  for  the  ensuing 
year:  General  fund,  $2,000;  town  hall  fund,  $273.14;  cem- 
etery fund,  $371.25;  bridge  fund,  special  bridge  fund, 
$3,500;  general,  $300;  highway  fund,  $4,045;  town  of  Ack- 
ley,  $1,550;  town  of  Merrill,  $1,740;  bridge  bonds,  $1,070; 
school  fund,  $4,500;  judgment  orders,  $60;  total,  $19,409.39. 

(14)  There  is  no  record  of  any  action  by,  the  town  board 
or  by  the'  electors  of  said  town  at  any  meeting  during  the 
year  1889  relative  to  cemetery,  cemetery  fund,  or  tax  for 
cemetery  purposes,  other  than  as  above  stated. 

(15)  At  a  meeting  of  the  supervisors,  March  19,  1889,  a 
resolution  was  adopted  and  signed  by  them  for  building 
two  bridges  across  the  Wisconsin  river  at  specified  points 
in  the  town,  and  that  $3,500  be  raised  for  the  coming  year 


Digitized  by 


Google 


522  SUPREME  COURT  OF  WISCONSIN.  [82 

Hizon  and  others  y&  Oneida  County  and  another. 

to  build  them,  and  that  the  resolution  be  submitted  to  the 
electors  at  the  annual  town  meeting,  the  manner  of  voting 
to  be  as  follows :  "  For  bridges,"  and  "  Against  bridges.*' 

(16)  Notices  of  the  submission  of  this  question,  stating 
the  manner  in  which  the  vote  was  to  be  taken,  were  posted 
in  three  of  the  most  public  places  in  the  town,  but  not  so 
posted  fifteen  days  before  the  meeting. 

(17)  Although  there  was  a  newspaper  printed  in  the 
town,  no  notice  of  said  submission  or  vote  was  published 
therein. 

(18)  At  the  annual  town  meeting,  April  2d,  said  resolu- 
tion was  publicly  read,  and  a  vote  by  ballot  taken  thereon 
in  proper  manner,  and  canvassed,  showing  231  votes  for 
bridges  and  four  against.  The  highest  number  of  votes 
cast  for  any  office  voted  for  at  this  meeting  was  415. 

(19)  These  bridges  were  built  and  completed  by  July, 
1889,  at  a  cost  of  $3,600,'and  the  full  price  was  paid  by  the 
town  prior  to  the  commencement  of  this  action. 

(20)  The  town  of  Eagle  River  was  created  by  oh.  229, 
Laws  of  1885,  out  of  the  territory  taken  from  the  towns  of 
Pine  River  and  Ackley  in  Lincoln  county.  This  act  pro- 
vided that  portions  of  the  indebtedness  of  Pine  River  and 
Ackley  should  be  charged  to  said  town  of  Eagle  River  and 
paid  by  it  to  Pine  River  and  Ackley,  said  indebtedness  to 
be  apportioned  in  the  same  ratio  as  the  assessed  value  of 
the  portion  of  the  territory  detached,  as  shown  by  the  last 
assessment  roll ;  and  by  ch.  411  of  the  laws  of  that  year 
the  county  of  Oneida  was  created  from  a  portion  of  the 
territory  of  Lincoln  county,  including  said  town  of  Eagle 
River  and  a  portion  of  the  town  of  Merrill,  and  the  new 
county  of  Oneida  was  by  said  act  divided  into  two  towns, 
to  wit,  Eagle  River  and  Pelican,  so  that  said  portion  of 
said  town  of  Merrill  became  a  portion  of  said  town  of  Eagle 
River. 
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(21)  At  a  meeting  of  the  board  of  supervisors  of  Eagle 
River,  March  80, 1887,  at  which  the  chairman  of  the  town 
of  Ackley  was  present,  a  full  settlement  of  the  claim  of 
that  town  against  Eagle  River  was  agreed  upon  at  the  sum 
of  $1,550,  to  be  paid  March  20, 1890,  and  an  order  was 
issued  therefor,  dated  and  payable  as  aforesaid. 

(22)  The  chairman  of  said  town  of  Eagle  River  and  the 
chairman  of  Merrill,  representing  their  respective  towns, 
agreed  upon  a  settlement  of  the  amount  of  indebtedness  of 
Eagle  River  to  Merrill  at  $3,252.33,  and  a  memorandum  of 
said  settlement  was  reported  to  the  meeting  of  the  board 
of  supervisors  of  the  town  of  Eagle  River  held  prior  to 
1889,  and  the  action  of  said  chairman  in  making  such  set- 
tlement was  ratified  by  a  vote  of  said  meeting. 

(23)  But  no  vote  was  taken  at  the  annual  town  meeting 
in  1889,  or  at  any  town  meeting,  to  raise  a  tax  that  year 
to  pay  the  indebtedness  or  any  portion  of  it  to  said  town 
of  Ackley  or  of  Merrill 

(24)  At  a  meeting  of  the  school  board  of  said  town, 
March  18, 1889,  the  town  board  was  recommended  to  raise 
the  following  items  for  school  purposes,  viz. :  Wages,  $2,000 ; 
janitor,  $20(5;  wood,  $200;  Minocqua,  $500;  incidentals, 
$1,100;  library,  $180.  But  no  vote  was  taken  at  the  an- 
nual town  meeting  upon  these  several  items,  but  one  item 
of  $4,500  was  appropriated  for  school  fund,  as  stated  in 
the  twelfth  finding.  At  a  meeting  of  the  school  board, 
October  10, 1889,  the  secretary  submitted  a  report  showing 
that  at  the  last  town  meeting  $4,500  was  appropriated  for 
school  purposes,  and  that  the  estimates  of  the  amounts  re- 
quired for  the  different  purposes  were :  Teachers'  wages, 
$1,950 ;  janitor,  $200 ;  wood,  $300 ;  school  books,  $100 ;  school 
furniture,  $350;  school  supplies,  $75;  building  fund,  $500; 
improvement  of  school-house,  $200 ;  incidentals,  $400 ;  total, 
$4,175 ;  and  outstanding  school  orders  to  the  amount  of 
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$258.85.    The  same  person  who  was  town  clerk  during  said 
year  was  also  secretary  of  the  school  board. 

(25)  The  full  amount  of  $19,409.39,  as  stated  in  the  four- 
teenth finding,  was  included  in  the  taxes  of  said  town  for 
said  year  as  carried  out  on  the  tax  roll. 

(26)  At  the  annual  meeting  of  the  board  of  supervisors 
of  the  county,  November  22,  1889,  the  county  clerk  laid 
before  the  said  board  an  abstract  of  the  assessment  rolls  of 
the  three  towns  in  said  county,  viz.,  Pelican,  Eagle  River, 
and  Minocqua,  for  said  year  1889,  showing  a  total  valu- 
ation of  Pelican  at  $966,367;  Eagle  River,  $725,350;  Minoc- 
qua, $698,158.  The  members  of  said  board,  acting  in 
committee  of  the  whole,  determined  to  alter  said  total 
valuation  so  as  to  divide  the  aggregate  of  said  sums  be- 
tween said  towns,  in  the  proportion  of  five  tenths  to  Peli- 
can, three  tenths  to  Eagle  River,  and  two  tenths  to  Minoc- 
qua, and  to  increase  the  valuation  of  Pelican  and  lower  the 
valuation  of  said  other  towns  accordingly.  No  list  of  the 
towns  of  said  county,  with  valuations  set  opposite  as  fixed 
by  the  board,  as  required  by  sec.  1073,  R.  S.,  was  prepared, 
certified  to,  or  filed  during  that  year,  but  a  resolution  was 
drawn,  adopted  by  the  board,  signed  by  all  the  members, 
filed  with  the  clerk,  and  recorded  by  him  in  the  records  of 
the  proceedings  of  said  board,  levying  a  tax  on  tlie  taxable 
property  of  Oneida  county  for  the  current  year  in  various 
items,  amounting  in  all  to  $38,000,  to  be  apportioned  and 
collected  in  the  several  towns  of  Oneida  county  as  follows, 
to  wit:  Pelican,  $21,176.25;  Eagle  River,  $13,535.94:;  Min- 
ocqua, $7,835.80. 

(27)  The  said  sum  of  $13,585.94,  together  with  said 
sums  ordered  by  said  town  board  to  be  put  into  the  tax 
roll  as  stated  in  the  foregoing  thirteenth  finding,  making 
$32,935.23,  constituted  the  t^es  carried  out  on  the  tax  roll  of 
said  town  for  that  year ;  the  only  statement  showing  the 
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several  amounts  of  taxes  levied  and  the  purposes  for  which 
they  were  levied,  entered  upon  or  annexed  to  said  tax  roll 
by  said  clerk,  was  as  follows : 

STATEMENT. 

"'AaaesBedTalueof  the  town  of  Eagle  River |782,lia00 

''Total  amount  of  taxes  is Sd,9d5.28 

••AsfoUows:    State  tax 8,786.67 

C5ounty  tax 9,741.17 

Town  tax 19,409.89 

''I^SOaOO  of  the  town  tax  is  school  tax  and  rata  is  60)  cents  to  $100. 
Bate  per  cent  4i  as  f oUows : 

''State 1 .61i  to $100.00 

"County 1.88)  to    100.00 

"Town a04   to   100.00 

"School 6Hto   100.00 

"Total      .     .     .     , $4.50   to  $100.00 

"G.  O'CONNOE,  aerk." 

(28)  An  order  was  issued  in  this  action  on  the  7th  of 
April,  1890,  enjoining  the  sale  of  plaintiffs'  lands  at  the 
annual  tax  sale  of  delinquent  lands  for  the  year  1890,  which 
was  vacated  July  25,  1890 ;  and  thereafter,  August  26th, 
the  lands  were  again  advertised  to  be  sold  September  26th, 
and  on  that  day  they  were  sold  by  the  treasurer  for  the 
nonpayment  of  the  taxes  thereon  to  said  county  of  Oneida. 
Tax  certificates  were  issued  to  said  county  accordingly, 
which  were  assigned,  prior  to  December,  1890,  by  the  county 
to  one  Wilcox,  now  owning  and  holding  the  same,  and  a 
resident  of  this  state. 

(29)  On  the  2d  of  October,  1890,  the  county  treasurer 
prepared  and  signed  an  affidavit  of  the  posting  of  notices 
of  sale,  and  swore  to  the  same  before  one  Nichols,  who  was 
deputy  clerk  of  the  circuit  court  for  Oneida  county.  Nichols 
did  not  sign  his  name  to  the  jurat,  but  wrote  the  name  of 
"F.  W.  Mclntyre,  Clerk  Circuit  Court,  Oneida  County^ 
Wis.,"  without  anything  to  indicate  that  said  name  was 
written  by  Nichols  and  not  by  said  Mclntyre,  and  affixed 
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thereto  the  seal  of  the  court.  This  aflSdavit  was  not  filed 
in  the  office  of  the  county  clerk  of  the  county,  but  on  the 
15th  of  December,  1890,  the  county  treasurer  drew  and 
signed  an  exact  copy  of  said  affidavit,  and  procured  said 
Nichols  to  add  the  name  of  said  Mclntyre  as  it  was  writ- 
ten on  said  affidavit,  and  the  seal  of  said  court;  and  the 
said  treasurer  filed  said  copy  in  the  office  of  the  county 
clerk. 

(30)  On  the  26th  of  October,  1890,  an  affidavit  was  made 
and  sworn  to  by  the  printer  and  publisher  of  the  paper  in 
which  said  notice  was  published,  showing  due  publication 
of  "  the  annexed  printed  notice."  After  said  affidavit  was 
made,  it  was  altered  by  said  printer,  who  wrote  after  the 
words  "  the  annexed  printed,"  and  before  the  word  "notice," 
the  words  "statement  and;"  but  the  affidavit  was  not 
again  sworn  to. 

(31)  On  the  15th  of  December,  1890,  both  of  said  affida- 
vits were  filed  in  the  office  of  the  county  clerk,  together 
with  a  statement  containing  a  particular  description  of  each 
tract  of  land  sold  by  said  county  treasurer  on  said  26th  day 
of  September,  1890,  specifying  the  name  of  the  person  to 
whom  sold,  and  the  amount  for  which  the  same  was  sold ; 
but  no  papers  relative  to  said  sale  were  filed  in  the  county 
clerk's  office  prior  to  the  15th  day  of  December,  1890. 

(32)  The  amount  carried  out  in  said  taxes  against  plaint- 
iffs' lands  for  "  town  of  Ackley  "  and  "  town  of  Merrill " 
was  $434.54,  and  the  balance  of  said  taxes  against  said  lands 
was  $3,906.56. 

As  conclusions  of  law  the  court  found: 

"  (1)  That  the  items  included  in  said  taxes  for  town  of 
Ackley  and  town  of  Merrill  were  never  levied  or  author- 
ized by  any  body  clothed  with  power  to  levy  taxes,  and 
were  unlawfully  included  in  said  taxes,  and  were  not  valid 
taxes  against  said  plaintiffs'  lands. 

"  (2)  That  none  of  the  irregularities  in  the  tax  proceed- 
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ings,  inclading  the  assessments,  eqaalization,  levy,  and 
county  assessments,  were  such  as  to  affect  the  justice  or 
equity  of  the  plaintiffs'  taxes,  or  to  charge  them  with  more 
than  their  just  proportion  of  the  taxes  of  said  town ;  and 
that  they  are  not  entitled  to  relief  in  equity  against  said 
taxes,  except  said  items  for  Ackley  and  Merrill. 

**  (3)  The  plaintiffs  are  entitled  to  judgment  setting  aside 
and  annulling  said  taxes,  and  declaring  said  sale  and  certiii- 
cates  null  and  void,  with  costs,  on  condition  that  they  pay 
into  court,  for  the  use  and  benefit  of  the  parties  entitled 
thereto,  within  thirty  days  from  the  service  of  the  finding 
on  the  plaintiffs'  attorneys,  said  sum  of  $3,906.56,  with  in- 
terest thereon  at  the  rate  of  twelve  per  cent,  per  annum 
from  the  1st  day  of  January,  1890,  to  the  date  of  payment; 
and  on  failure  of  plaintiffs  to  pay  said  sum  with  interest, 
aforesaid,  the  defendants  will  be  entitled  to  judgment  dis- 
missing plaintiffs'  complaint  without  costs  to  either  party. 

"  (4)  That  at  any  time  after  the  expiration  of  said  thirty 
days  the  plaintiffs  may  apply  to  the  court,  on  due  notice 
to  the  defendants'  attorneys  and  proof  of  the  performance 
of  the  foregoing  condition,  for  judgment  pursuant  to  these 
conclusions ;  and  on  notice  to  the  plaintiffs'  attorneys,  and 
on  due  proof  of  the  nonperformance  of  said  condition,  the 
defendants  may  apply  for  judgment  according  to  said  con- 
clusions." 

The  plaintiffs  filed  various  exceptions  to  the  findings  of 
fact  and  conclusions  of  law.  Defendants  excepted  also  tg 
the  failure  of  the  court  to  find  that  a  town  order  was  issued 
for  the  payment  of  $3,252.33  found  due  the  town  of  Mer- 
rill on  the  settlement  made  and  ratified  as  stated  in  the 
twenty-second  finding,  and  to  the  failure  of  the  court  to 
find  that  the  sum  of  $1,740  put  on  the  tax  roll,  as  found  in 
the  thirteenth  of  said  findings,  was  for  a  part  of  said  sum ; 
and  also  to  various  other  findings  of  fact,  and  the  conclu- 
sions of  law.    The  plaintiffs  requested  the  court  to  find. 
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among  other  things,  that  the  assessor  of  said  town,  in  val- 
uing the  real  estate  in  the  village  of  Eagle  Eiver,  did  not 
assess  the  same  at  the  full  value  which  could  ordinarily  be 
obtained  for  it  at  private  sale,  and  did  not  assess  or  value 
the  personal  property  at  its  true  cash  value,  as  the  said  as- 
sessor then  well  knew ;  and  further,  that  he  knowingly  and 
intentionally  placed  a  valuation  on  the  personal  property 
very  much  below  its  actual  cash  value,  and  upon  the  real 
estate  very  m\ich  below  its  full  value  which  could  ordinarily 
be  obtained  therefor  at  private  sale;  and  that  the  board  of 
review,  in  reviewing  the  assessment,  knowingly  and  inten- 
tionally placed  and  left  the  valuation  upon  the  real  estate 
in  said  village  very  much  below  the  full  value  which  could 
ordinarily  be  obtained  therefor  at  private  sale,  and  upon 
the  personal  property  very  much  below  its  true  cash  value ; 
but  the  court  refused  to  so  find. 

Within  thirty  days  after  the  decision  of  the  court  was 
signed  and  filed,  plaintiffs  paid  into  court,  under  protest, 
the  amount,  with  interest,  required  by  the  decision  to  be 
paid  by  them  as  a  condition  of  judgment  setting  aside  and 
annulling  the  taxes  on  plaintiffs'  lands  for  the  year  1889 
described  in  the  complaint,  and  annulling  the  sale  of  said 
lands  for  said  taxes.  Such  protest  was  on  the  ground  that 
the  decision  was  erroneous  and  unjust  and  that  the  plaint- 
iflFs  ought  not  to  be  required  to  make  such  payment  as  a 
condition  of  relief.  The  amount  so  paid,  with  interest,  was 
$4,548.53,  and  the  bill  of  exceptions  states  that  it  still  re- 
mains in  court.  Plaintiffs  afterwards,  June  17th,  applied 
to  the  court  for  judgment  in  accordance  with  the  decision, 
which  was  entered  accordingly.  The  judgment  purports  to 
have  been  entered  on  motion  of  the  plaintiffs'  attorneys. 
Both  parties  appealed  from  it. 

For  the  plaintiffs  there  were  briefs  by  Ourtis  c&  Ourtis^ 
and  oral  argument  by  H,  H.  Curtis. 

For  the  defendants  there  were  briefs  by  Levi  J.  Billings^ 
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attoFDey,  and  Oeo.  O.  Oreene^  of  counsel^  and  oral  argiK 
ment  by  Mr.  BUlings. 

PiNNET,  J.  There  are  cross  appeals  in  this  oanse^  eaoh 
party  having  appealed  from  the  entire  judgment  The  de- 
jFendants  insist  that  the  plaintiffs  cannot  maintain  their 
appeal,  for  the  reason  that  they  waived  the  right  to  appeal 
by  complying  with  the  terms  of  the  finding  of  the  court  lo 
the  effect  that  they  were  entitled  to  relief  only  upon  pay- 
ing into  court  the  sura  of  $3,906.66,  the  balance  of  the  taxes 
complained  of,  after  deducting  the  items  found  by  the  courl 
to  be  illegal,  namely,  the  items  for  the  towns  of  Ackley  and 
Merrill,  amounting  on  plaintiffs^  lands  to  $434.54,  and  by 
taking  the  benefit  of  the  decision  by  entering  and  perfeoV 
ing  judgment  accordingly. 

1.  The  right  of  appeal  is  favored  in  law,  and  it  will  no'l 
be  held  to  have  been'  waived  except  upon  clear  and  decisive 
grounds.  Sloane  v.  Anderson^  57  Wis.  128,  129;  Chapnum 
V.  Sutton^  68  Wis.  661.  Payment  of  a  judgment  is  not  a 
waiver  of  the  right  to  bring  an  appeal  or  writ  of  error  to 
reverse  it.  This  case  is  clearly  distinguishable  from  We^ 
gt^Qlov&r  L.  A  M.  Co.  v.  St.  Croix  Co.  71  Wis.  317,  where 
the  judgment  contained  provisions  in  favor  of  the  party 
who  appealed  as  well  as  provisions  against  him,  and  Jie,  afier 
the  entry  of  judgment,  accepted  the  money  adjudged  t0 
him  and  then  appealed  from  the  provisions  of  the  judgment 
against  him.  The  court  held  that  by  accepting  the  fruits  ijf 
the  judgment  he  waived  his  right  of  appeal.  The  plaintiff 
could  not  appeal  from  the  finding  or  decision.  Webster- 
Glover  L.  cfe  M.  Co.  v.  St.  Croix  Co.  63  Wis.  647;  Bourgeois 
V.  Schragey  69  Wis.  316.  Here  the  court  had  decided  that 
the  plaintiffs  were  entitled  to  a  less  favorable  judgment 
than  they  had  asked,  and  to  that  only  upon  condition  of 
paying  into  court,  "  for  the  use  and  benefit  of  the  parties  en- 
titled thereto,"  the  sum  mentioned ;  and  it  is  recited  in  the 
Vou82— 84 
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judgment  that  the  payment  into  court  of  the  sum  required  ■ 
was  under  protest.  The  plaintiffs  had  a  right  to  appeal 
from  a  judgment  in  their  favor,  and  the  payment  of  this 
monity  into  court  was  with  the  view  of  perfecting  the  less 
favorable  judgment  awarded  to  them.  The  fact  that  they 
perfected  such  judgment,  and  paid  money  into  court  to  that 
end,  ought  not  to  be  construed  as  a  waiver  of  their  right  to 
appeal  from  it  and  obtain  a  more  favorable  one,  and  to  re- 
claim the  money  so  paid  in,  or  of  the  party  who  might  have 
received  it.  Money  paid  under  a  judgment  afterwards  re- 
versied  may  be  recovered  back.  If,  aft^  the  judgment  had 
been  perfected,  the  plaintiffs  had  accepted  the  benefit  of 
any  provision  of  it,  they  would  properly  be  held  to  have 
waived  their  right  of  appeal,  as  in  Webater-Olover  L,  d&  M, 
Co.  V,  St.  Croix  Co.  71  Wis.  317. 

2.  It  is  also  insisted  that  the  defendants  have  waived  and 
cannot  maintain  their  appeal,  by  reas6n  of  having  with- 
drawn the  money  thus  paid  in ;  but  there  is  nothing  in  the 
record  to  sustain  the  contention.  The  bill  of  exceptions 
states  that  the  money  was  paid  to  the  clerk  of  the  court 
**  and  still  remains  in  court.^'  There  is  nothing  to  show  that 
it  has  been  withdrawn.  Both  appeals  are  therefore  prop- 
erly before  the  court  for  determination. 

3,  The  action  was  commenced  before  the  sale  of  the  lands 
in  question,  and,  the  injunction  awarded  having  been  dis- 
solved, they  were  again  advertised  for  sale  and  sold ;  and  it 
is  said  that  the  certificates  of  sale  have  been  assigned  *by 
the  county  to  one  Wilcox,  and  that  he  is  a  necessary  party 
to  a  decree  annulling  them ;  but  Wilcox  was  a  purchaser 
pendente  lite^  and  took  only  such  rights  as  the  county  had, 
and  he  is  in  no  better  position.  These  certificates  are  not 
negotiable  in  the  sense  that  the  assignee  of  them  acquires 
any  better  right  than  the  purchaser,  and  a  judgment  annul- 
ling the  tax  will  necessarily  destroy  the  tax  certificates  and 
defeat  any  tax  deed  on  them.  T.  B.  Scott  Lumber  Co.  v. 
Oneida  Co.  72  Wis.  158. 
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4.  The  counsel  for  plaintiffs,  in  an  able  and  elaborate 
brief,  has  assailed  the  doctrine  laid  down  by  this  court  at 
ati  early  day,  that  a  court  of  equity  will  not  interfere  to 
declare  a  tax  invalid  and  restrain  its  collection,  unless  the 
objections  to  the  proceedings  are  such  as  go  to  the  very 
groundwork  of  the  tax  and  necessarily  affect  materially 
its  principle  and  show  that  it  must  necessarily  be  unjust 
and  unequal;  that  it  is  not  enough  to  show  that  the  tax 
proceedings  are  irregular  or  void,  but  it  must  also  appear 
that  they  are  inequitahle  and  that  it  will  be  against  con- 
science to  let  them  go  on;  that  courts  of  equity  do  not  sit 
to  reverse  or  correct  errors  and  mistakes  of  law,  and  that, 
to  be  entitled  to  their  assistance,  the  party  applying  must 
show  that  he  is  in  danger  of  unjustly  losing  some  substan- 
tial right,  and  that  he  is  in  no  fault.  MiUa  v.  Oleason^  11 
Wis.  497;  Warden  v.  Fond  du  Lac  Co.  14  Wis.  618,  621; 
MiUimore  tJ.  Bock  Co,  15  Wis.  9 ;  Dean  v.  GUaeon^  16  Wis. 
1;  Bond  v.  Kenosha^  17  Wis.  284;  Mills  v.  Johnson^  17  Wis. 
698;  Crane  v.  JanesviUcy  20  Wis.  305;  BaUard  v.  AppleUm^ 
26  Wis.  67;  Whittaker  v.  Jafiestiff.ey  33  Wis.  76;  Mills  v. 
Charletony  29  Wis.  400, —  and  many  other  cases  in  this 
court  and  in  other  courts  of  the  highest  respectability,— 
are  to  the  same  effect.  It  is  true  that  these  cases  were  un- 
derstood, to  have  been  discredited  and  departed  from  lo 
some  extent  by  the  case  of  Marsh  v.  Clark  Co.  42  Wis.  502, 
and  the  succeeding  cases  of  PhiUeo  v.  HileSy  42  Wis.  527; 
Tierhey  v.  Union  L.  Co.  47  Wis.  248;  ScheUler  v.  Ft.  Hovy 
a/rdy  43  Wis.  48;  Ooff  v.  Outagamie  Co.  43  Wis.  65;  and 
Plumer  v.  Ma/ratho^h  Co.  46  Wis.  163 ;  and  it  is  upon  the 
strength  of  these  cases  that  the  plaintiffs'  counsel  in  the 
main  founds  his  argument  upon  their  appeal ;  but  in  very 
many  subsequent  cases  the  authority  of  the  former  cases 
has  been  fully  restored,  and  frequently  restated  and  vindi- 
cated with  increased  vigor  and  clearness.  The  whole  sub^' 
jeet  was  considered,  and  elaborately  and  forcibly  discussed 
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bj  Itr.  Justice  Taylob,  in  Fifield  v,  Marinette  Co.  62  Wis. 
532,  and  the  views  there  expressed  have  been  adhered  to 
aod  followed  in  many  cases.  We  see  no  reason  for  doubt- 
ing or  departing  from  the  doctrine  as  originally  established 
in  this  state,  and  we  cannot  agree  with  counsel  for  appel- 
lants that  the  principles  thus  laid  down  are  at  all  obscure 
or  uncertain,  or  that  there  is  any  reason  for  misapprehen- 
sion of  the  rule  for  granting  relief  in  such  cases,  since  the 
c.ases  of  Fifield  v.  Marinette  Co.  62  Wis.  532 ;  Wis.  Cent.  R. 
Co.  V.  Lincoln  Co.  67  Wis.  478,  481 ;  Canfi^ld  v.  Bayfi^ 
Co.  74  Wis.  60,  64;  Boorman  v.  Juneau  Co.  76  Wis.  550; 
Green  Bay  i&  M.  Canal  Co.  v.  Outagamie  Co.  76  Wis.  588 ; 
KaeUer  v.  DoUerpuhl,  56  Wis.  480;  Wi%.  Cent  R.  Co.  v. 
Ashland  Co.  81  Wis.  1, —  were  decided. 

5.  The  objections  taken  to  the  assessment  are  various, 
but,  within  the  authorities  referred  to,  we  must  hold  they 
afford  no  ground  for  reliet  The  claim  that  the  proof 
shows  that  there  was  any  intentional  omission  of  property 
from  the  assessment  is  negatived  by  the  sixth  and  seventh 
findings  of  the  court,  which  we  think  are  in  accordance  with 
the  evidence,  and  so,  also,  as  to  the  claim  that  there  was  an 
intentional  undervaluation  of  real  and  personal  property 
in  the  town  of  Eagle  Eiver.  The  evidence  on  the  subject 
of  undervaluation  of  real  estate  is  confined  wholly  to  about 
eighteen  lots  in  the  village  of  Eagle  Eiver,  and  consists  of 
the  testimony  of  two  business  men  of  that  place.  The  fact 
that  in  relation  to  the  value  of  those  lots  they  differed  very 
considerably  from  the  judgment  of  the  assessor  and  board 
of  review  is  not  sufiioient  to  impeach  the  integrity  of  the 
assessment,  or  to  show  meditated  or  intentional  wrong,  and 
is  not  inconsistent  with  the  finding  of  the  court,  after  hear- 
ing the  witnesses  testify,  in  favor  of  the  bona  fides  of  the 
assessment ;  and  the  same  observations  hold  good  in  re- 
lation to  alleged  undervaluation  of  personal  property.  The 
evidence  wholly  fails  to  show  that  the  assessment  as  an  en- 
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tirety,  the  plaintiffs'  property  included,  was  unfair  or  in- 
equitable so  far  as  they  are  €k)ncemed,  or  that  there  was 
any  intentional  undervaluation  of  property,  or  any  illegal 
or  improper  classification  of  property  for  the  purposes  of 
assessment. 

6.  The  objections  to  the  proceedings  of  the  board  of  re- 
view depend  upon  the  eighth  and  ninth  findings,  and  are, 
in  substance,  that  the  board  of  review  changed  valuation^ 
fixed  by  the  assessor  without  lawful  evidence;  that  the 
board  used  unverified,  but  true,  copies  of  land  inspectors' 
reports,  the  original  or  duly  certified  copies  of  which  would 
have  been  competent  evidence  {T.  B.  Scott  Lumher  Go.  v. 
Oneida  Co.  72  Wis.  158),  and  the  record  of  proceedings  of 
the  board  was  imperfectly  or  inartificially  kept.  The 
changes  made  by  the  board  increased  the  relative  valuation 
of  the  plaintiffs' lands  not  to  exceed  $300,  and  there  is  noth- 
ing to  show  that  the  result  arrived  at  by  the  board  was 
unjust  or  inequitable;  besides,  the  increased  amount  of 
plaintiffs'  taxes  on  their  250  or  more  tracts  of  land,  when 
distributed  between  them,  would  be  so  trifling  and  incon- 
siderable as  not  to  warrant  the  interposition  of  the  discre- 
tionary power  of  a  court  of  equity  in  granting  injunctions. 
The  maxim,  de  minimis  non  curat  leXj  may  be  fairly  applied, 
and  public  policy  requires  that  for  such  trifling  excess  the 
plaintiffs  should  be  left  to  their  remedy  at  law.  The 'board 
of  review  cannot  be  said  to  have  acted  arbitrarily  and  with- 
out any  evidence,  though  that  which  they  did  have  was  not 
technically  verified  so  as  to  be  admissible  in  a  court  of  law. 
We  are  unable  to  see  that  the  plaintiffs  have  suffered  or 
are  exposed  to  injury  by  reason  of  the  defect  in  the  lists. 
The  necessary  absence  of  the  town  clerk  on  account  of  his 
father's  death  during  some  of  the  days  the  board  was  in 
session,  and  the  fact  that  his  brother  was  authorized  by 
the  board  to  act  and  did  act  as  their  clerk,  keeping  minutes 
of  their  proceedings,  etc.,  but  not  taking  any  part  in  their 
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deliberations  or  voting  on  any  question,  did  not,  we  think, 
impair  the  validity  of  the  proceedings  of  the  board,  and 
does  not  afford  any  equitable  ground  for  the  plaintiffs  to 
avoid  payment  of  their  taxes.  The  court  found  that  the 
temporary  clerk  did  not  influence  the  action  of  the  board. 
7.  The  objections  to  the  manner  in  which  the  assessment 
roll,  and  the  tax  roll  founded  on  it,  were  made  out,  and  to 
the  unsigned  proceedings  of  town  meetings  and  proceedings 
of  the  board  of  review,  are  readily  understood  by  reference 
to  the  fourth  and  ninth  findings.  The  assessment  seems  to 
have  been  made  intelligible  and  certain,  and  the  minutes 
and  proceedings  of  the  town  meetings  and  of  the  board  of 
review,  though  imperfectly  prepared,  were  in  the  hand- 
writing of  the  clerk  and  kept  in  his  office ;  and  it  is  found 
that  as  to  all  the  irregularities  in  the  assessment  roll  the 
assessor  acted  in  good  faith,  following  the  practice  that 
had  prevailed,  that  no  inconvenience  or  embarrassment  has 
thereby  resulted  to  the  plaintiffs,  and  no  error  or  defect  in 
the  roll  has  resulted  in  charging  them  with  any  more  than 
their  just  and  equitable  portion  of  the  taxes  of  said  town 
for  that  yeai:.  These  and  kindred  objections  form  no  ground 
for  relief  in  equity.  They  are  like  those  made  to  unsigned 
or  unverified  assessment  rolls.  Wia.  Ceiit  B.  Co,  v,  Zin- 
coin  Co.  67  Wis.  478.  And  so,  also,  that  the  lands  were  not 
put  jdown  as  belonging  to  some  particular  owner,  or  to 
«  Unknown."  Wis.  Cent.  E.  Co.  v.  Price  Co.  64  Wis.  680. 
The  action  of  the  county  board,  as  set  forth  in  the  twenty- 
sixth  finding,  though  not  an  exact  was  a  substantial  com- 
pliance with  R  S.  sec.  1073.  The  objections  taken  to  it, 
like  those  just  considered,  are  not  available  in  equity.. 
There  is  nothing  to  show  that  the  plaintiffs  have  been  in- 
juriously affected  by  want  of  form  or  formal  certification 
of  the  action  of  the  county  board.  The  resolution  contains 
the  substance  required  by  the  statute,  was  signed  by  the 
members  of 'the  board,  and  filed  with  the  county  clerk,  and 
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recorded  by  him  in  the  records  of  the  proceedings  of  the 
board. 

8.  The  objection  that  the  court  refused  to  hold  the 
plaintiffs'  taxes  invalid  by  reason  of  the  levy  of  $3,500  as 
a  tax  for  bridges,  is  based  upon  the  fifteenth,  sixteenth, 
seventeenth,  eighteenth,  and  nineteenth  findings.  The  res- 
olution adopted  by  the  supervisors  of  the  town,  March  19, 
1889,  was  that  $3,600  be  raised  to  build  bridges  for  that 
year,  and  that  it  be  submitted  to  a  vote  at  the  annual 
town  meeting  to  be  held  the  2d  of  April,  as  provided  by 
sees.  1320, 1321,  R.  S.,  and  specified  the  manner  of  voting, 
and  we  think  is  to  be  construed  as  a  proposition  to  levy 
a  tax.  The  building  of  the  bridges  was  doubtless  a  public 
necessity.  The  town  paid  for  them,  and  the  levy  of  the 
$3,500  was  but  to  reimburse  it  for  using  its  funds  in  con- 
structing the  bridges.  The  amount  levied  on  the  plaint- 
iffs' lands  is,  as  it  appears,  no  more  than  their  just  sharp 
of  this  public  burden  which  has  been,  it  seems,  discharged 
by  nearly  every  property  owner  in  the  town  except  the 
plaintiffs.  There  is  nothing  to  show  that  there  has  been 
any  inequitable  or  unjust  apportionment  of  this  sum,  used 
for  a  purpose  which  the  town  had  authority  to  accomplish. 
It  may  be  conceded  that  the  levy  was  void,  but  there  is 
not  the  slightest  evidence  to  show  that  it  was  inequitable. 
At  law,  the  contention  of  the  plaintiffs  in  regard  to  it 
would  undoubtedly  prevail.  The  plaintiffs  might  have  ob- 
tained a  remedy  against  the  levy  of  this  tax  by  cet^iora/ri^ 
and  they  still  have  their  remedy  at  law.  They  have  no 
right,  however,  to  come  into  equity  and  ask  that  the  tax 
be  enjoined,  simply  upon  showing  that  it  is  illegal.  A 
court  of  equity  will  not  enjoin  the  collection  of  a  judg- 
ment void  because  the  court  had  no  jurisdiction  to  render 
it.  This  was  so  held  in  Stokes  v.  Knarr^  11  Wis.  389.  It 
was  there  held  that,  "if  a  party  can  say  nothing  against 
the  justice  of  a  judgment,  can  give  no  reason  why  in  equity 
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he  oaght  not  to  pay  it,  a  court  of  equity  will  not  interfere, 
but  will  leave  him  to  contend  against  it  at  law  in  the  best 
way  he  can."  And  in  Warden  v.  Fcmd  du  Lac  Co.  14  Wis. 
618*  the  principle  of  S^kea  v.  Ehd/rr  was  expressly  held  to 
be  applicable  to  suits  to  restrain  the  collection  of  taxes. 

ft»  The  objection  to  the  levy  of  $4,600  for  school  fund  is 
that  it  does  not  appear  that  the  items  of  which  it  was  com- 
posed were  voted  on  separately.  The  twelfth  finding  shows 
that  $4,500  was  voted  at  the  annual  town  meeting  for  school 
fund;  the  school  board  of  the  town  having,  at  a  previous 
-meeting,  recommended,  as  required  by  sees.  534,  535,  R  S.« 
that  the  following  items  be  raised  for  school  purposes,  viz. : 
Wages,  $2,000;  janitor,  $200;  wood,  $200;  Minocqua,  $500; 
incidentals,  $1,100;  library,  $180.  It  is  made  the  duty  of 
the  town  supervisors  to  present  the  estimates  of  the  school 
board  to  the  electors  of  the  town  at  the  annual  town  meet- 
^g.  The  presumption  is  that  the  estimates  were  presented 
accordingly.  It  was  not  necessary  that  the  defendants 
9hoald  offer  evidence  to  show  that  the  statement  or  esti- 
mates were  presented  to  the  town  meeting.  The  burden  of 
showing  that  the  tax  is  not  only  illegal  but  inequitable  is 
on  the  plaintiffs.  There  is  no  presumption  that  the  levy  in 
gross  embraced  any  sum  for  any  particular  item  in  excess 
of  what  is  allowed  by  law.  The  minutes  of  the  town  meet- 
ing do  not  appear  to  have  been  produced  in  evidence,  but 
merely  the  general  statement  of  the  appropriations.  The 
town  had  the  authority  to  raise  $4,500  for  school  purposes 
as  a  gross  sum.  S.  &.  B.  Ann.  Stats.  seo.430a.  A  failure 
to  take  a  separate  vote  upon  the  different  items  author- 
ieed  to  be  recommended,  constituting  the  gross  sum,  would 
not  make  the  plaintiffs'  taxes  inequitable  or  unjust,  although 
perhaps  void  at  law. 

IOl  The  tax  levied  for  cemetery  purposes  is  also  assailed 
aa  illegal  8ubd.  12,  sec.  776,  B.  S.,  gives  town  meetings 
power  ^  to  instruct  by  vote  the  town  board  to  purchase 
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grounds  for  a  town  cemetery,  to  limit  the  price  to  be  paid, 
and  to  raise  a  tax  for  the  payment."  The  vote  was  simply 
to  appropriate  $1,000  for  cemetery  fund.  Whether  it  was 
intended  to  purchase  grounds  for  a  cemetery  or  to  provide 
a  fund  for  a  cemetery  already  existing,  is  not  clear.  It  may 
be  that  either  was  intended;  and  either  would,  no  doubt, 
be  within  the  power  of  the  town.  The  town  voted  $1,000. 
That,  of  itself,  would  amount  to  ^  limit  to  purchase,  but  it 
appears  that  they  only  appropriated  for  that  purpose  $371. 
The  first  subdivision  of  sec.  776  empowers  the  electors  to 
raise  money  for  the  repair  and  building  pf  roads  and  bridges, 
for  the  support  of  the  poor,  and  for  defraying  aU  other  proper 
charges  and  expenses  of  the  town,  notwithstanding  pro* 
vision  is  made  by  sec.  1440,  K.  S.,  for  devoting  the  proceeds 
of  sales  of  lots  to  the  payment  of  debts  incurred  by  the 
town  in  fencing  and  embellishing  cemetery  grounds  and  the 
avenues  leading  thereto,  and  in  defraying  the  necessary  ex* 
penses  of  the  management  and  care  of  the  same,  or  for  re- 
imbursing the  town  for  the  purchase  money  thereof,  and 
for  no  other  purpose.  This  resource  may  prove  entirely 
inadequate,  and  it  cannot  be  said  that  the  town  would  not 
have  authority  to  levy  a  tax  for  cemetery  purposes,  if  need 
be.  There  is  no  proof  on  the  subject,  and  no  presumption 
can  be  made  against  the  levy.  The  presumption  is  that  an 
exigency  existed  requiring  the  raising  of  that  sum.  The 
provisions  of  sec.  1440  are  not,  in  their  terms,  exclusive. 

The  evidence  seems  to  support  and  justify  the  findings  of 
fact,  and  it  is  not  necessary  that  the  court  should  find  as  re- 
quested by  the  plaintiffs  on  some  points  that  no  evidence 
in  relation  thereto  was  produced.  That  which  is  not  made 
to  appear  is  to  be  taken  as  not  existing. 

11.  The  only  question  presented  by  the  defendants'  ap- 
peal is  whether  the  circuit  court  erred  in  holding  that 
collection  of  the  amount  included  in  the  tax  roll  as  extended 
for  the  town  of  Aekley  and  for  the  town  of  Merrill,  ought 
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to  have  been  enjoined, —  whether  a  court  of  equity  should 
enjoin  the  tax  as  void  at  law,  without  regard  to  the  ques- 
tion of  whether  the  amount  so  charged  against  the  prop- 
erty was  more  than  the  fair  share  which  the  plaintiffs' 
property  ought  to  contribute  to  pay  off  and  discharge  the 
debts  of  the  town  of  Eagle  Eiver  to  these  towns  growing 
out  of  the  division  of  the  towns  of  Merrill  and  Ackley  and 
organization  of  the  town  of  Eagle  River.  The  facts  are 
fully  stated  in  the  twentieth,  twenty-first,  and  twenty- 
second  findings,  and  the  circuit  court  granted  relief  as  to 
these  items  conditiQually,  as  we  have  seen,  for  the  reason,  as 
stated  in  the  finding,  that "  no  vote  was  taken  at  the  annual 
town  meeting  in  1S89  or  any  town  meeting  to  raise  a  tax 
that  year  to  pay  the  indebtedness  or  any  portion  of  it  to  said 
towns;  "  and  that  "the  plaintiffs  show  sufficient  injury  to 
entitle  them  to  equitable  relief,  when  ihey  show  that  the 
authorities  are  attempting  to  collect  from  them,  as  a  tax, 
an  item  which  has  never  been  levied  as  a  tax  by  anj^  body  au- 
thorized to  levy  it."  These  items  were  inserted  in  the  tax 
roll  upon  and  by  direction  of  the  town  supervisors,  as 
shown  by  the  thirteenth  finding. 

By  sec.  4,  ch.  229,  Laws  of  1885,  creating  the  town  of 
Eagle  River  from  parts  of  the  towns  of  Ackley  and  Pine 
River,  it  is  provided  that  "  the  indebtedness  to  be  appor- 
tioned to  the  town  of  Eagle  River  to  bear  the  same  ratio  to 
that  apportioned  to  each  of  the  other  towns  hereinbefore 
mentioned  as  does  the  assessed  valuation  of  that  portion  of 
the  town  detached  bear  to  that  situated  in  the  town  from 
which  the  said  territory  was  detached  by  this  act  to  the 
last  assessment  rolls  of  said  towns,  and  the  said  town  of 
Eagle  Eiver  sliaU  pay  its  proportion  of  indebtedness,  ascer- 
tained as  aforesaid,  to  the  towns  of  Pine  River  and  Ackley 
respectively."  By  a  subsequent  act  (Laws  of  1885,  ch.  334, 
sec.  2),  it  was  enacted  that  "  when  any  territory  shall  be 
.  detached  from  any  town,    .    .    .    and  the  same  shall  be 
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annexed  to  any  other  town,  .  .  .  the  town  to  which 
the  same  shall  be  annexed  .  •  .  shall  he  liable  to  the 
town  .  .  .  from  which  the  territory  was  so  detached 
for  its  just  share  of  the  liabilities  and  indebtedness,  and 
shall  receive  the  just  share  of  the  credits  from  the  town 
.  .  .  from  which  the  same  shall  have  been  detached, 
which  shall  be  apportioned  by  ascertaining  what  ratio 
the  portion  detached  bears  to  the  territory  from  which 
the  same  was  detached,  and  the  last  prior  assessment  shall 
be  used  as  a  basis  in  determining  the  same."  And  by  ch.  411, 
Laws  of  1885,  creating  the  county  of  Oneida,  part  of  the 
town  of  Merrill  was  attached  to  the  town  of  Eagle  River. 
The  amount  due  from  Eagle  River  to  Ackley  was  adjusted 
by  the  supervisors  of  the  two  towns,  March  30,  1889,  at 
$1,550,  to  be  paid  March  30, 1890,  and  an  order  issued  for 
that  amount.  The  amount  due  the  town  of  Merrill  from 
Eagle  River  was  determined  and  agreed  on  as  stated  in  the 
.  twenty-second  finding,  and  was  reported  to  and  ratified  by 
a  vote  of  the  town  meeting  of  the  town  of  Eagle  Riv^er 
prior  to  1889.  The  amounts  which  the  town  of  Eagle 
River  was  required  to  pay  the  towns  of  Merrill  and  Ackley, 
respectively,  had  thus  become  definitely  and  finally  liqui- 
dated. The  matter  of  adjusting  these  claims  was  one 
which  pertained  to  the  duties  of  the  town  board,  and  could 
be  more  properly  attended  to  and  adjusted  by  them  than 
by  the  town  meeting.  B}'^  sec.  819,  R.  S.,  the  town  board 
has  "  charge  of  all  of  the  affairs  of  the  town  not  by  law 
committed  to  other  officers,"  and  they  are  empowered  to 
draw  orders  to  pay  the  town  expenses,  and  "  for  all  other 
purposes  except  the  support  of  the  common  schools,"  and 
sec.  821  authorizes  them  to  audit  "  every  account  presented 
against  the  town."  Every  reasonable  presumption  ought 
to  be  made  in  support  of  these  proceedings.  Tainter  v, 
Lucqsj  29  Wis.  375;  Fijleld  v.  MaHnette  Co.  62  Wis.  532. 
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And  there  is  an  utter  absence  of  allegation  or  proof 
showing,  or  tending  to  show,  that  these  amounts  have  not 
been  adjusted  on  the  proper  basis  and  at  just  and  correct 
amounts.  The  town  had  really  no  discretion  as  to  the  pay- 
ment of  these  sums.  It  was  bound  by  express  statute  to 
pay  them,  and  as  the  town  has  no  other  resource  for  pay- 
ing these  claims  than  taxation,  when  once  liquidated  and 
reduced  to  certainty  the  vote  of  the  town  to  levy  a  tax  to 
pay  them,  if  essential,  is  matter  of  mere  form,  for  in  sub- 
stance the  statutes  referred  to  have  authorized  a  tax  to  pay 
them.  In  no  way  whatever'  could  the  plaintiflFs'  property 
escape  its  liability  to  contribute  its  just  proportion  to  the 
payment  of  theae  demands.  Levying  and  carrying  out  the 
tax  was  a  method  of  apportioning  this  common  burden, 
and  there  is  nothing  to  show  that  any  more  than  its  just 
and  equitable  portion  was  entered  under  the  direction  of  the 
supervisors,  and  carried  out  as  a  tax  against  the  property 
of  the  plaintiffs.  Nearly  all  the  entire  tax  for  this  purpose 
has  been  paid,  except  the  amount  charged  against  the 
plaintiffs,  and  the  plaintiffs  have  not  shown  the  least  equity 
for  the  court  to  interfere  by  injunction  to  stay  or  prevent 
its  collection.  They  rely  only  on  the  contention  that  the 
tax  is  void,  that  it  was  not  charged  against  their  lands  by 
any  body  having  power  to  levy  a  tax.  For  reasons  already 
pointed  out,  "  when  a  tax-payer  undertakes  to  stop  the  oflB- 
cers  of  the  law  from  collecting  a  tax  charged  against  his 
property,  by  a  proceeding  in  equity,  he  should  be  required 
to  demonstrate  by  his  complaint  (and  of  course  by  his 
proof)  that  his  property  is  not  legally  or  equitcMy  charge- 
able therewith?^  Kaehler  v.  DolberpuhZy  56  Wis.  486,  and 
cases  cited  cmte.  The  plaintiffs  do  not  occupy  any  more 
favorable  position  than  a  party  seeking  to  enjoin  a  judg- 
ment at  law  void  for  want  of  jurisdiction,  who  fails  to 
allege  or  show  that  it  is  also  inequitable.    Stokes  v.  Knwrr^ 
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11  Wis.  389;  Walker  v.  Hobhina^  14  How.  584;  Enox  Co.  v. 
Harshmcm,  133  U.  S.  152,  156;  Warden  v.  Fond  dhi  Lac  Co. 
14  Wis.  620. 

For  these  reasons  we  conclude  that,  concedin/a^  the  in- 
validity of  the  tax,  yet  the  plaintiffs  have  no  standing  in  a 
court  of  equity  on  that  ground  merely,  but  must  be  left  to 
their  remedy  at  law. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed on  both  appeals,  and  the  cause  is  remanded  with 
directions  to  dismiss  the  plaintiffs'  complaint,  and  to  make 
such  order  for  the  disposition  of  the  money  paid  in  court 
as  shall  be  according  to  law. 


MoBBis,  Appellant,  vs.  The  Wisconsin  Midland  Railboad 
Company,  Respondent. 

May  te  —  June  16^  189$. 

Railroads:  Condemnation  of  land:  What  conHittUes  a  taking. 

1,  The  institution  by  a  railroad  company  of  condemnation  proceedings 
is  not  a  taking  of  the  land,  where  the  company  afterwards  discon- 
tinues the  proceeding. 

SL  After  the  discontinuance  of  condemnation  proceedings,  a  railroad 
track  was  laid  so  that  the  eaves  of  a  passing  car  would  extend  a 
few  inches  over  the  land  in  question,  but  as  soon  as  this  was  discov-  . 
ered  the  track  was  removed.  Held,  that  this,  being  an  uninten- 
tional encroachment^  was  a  mere  trespass  and  not  a  taking  of  the 
land. 
,  81  Although  the  sides  or  eaves  of  a  passing  car  extend  a  few  inches  over 
an  alley  on  one  side,  and  a  few  inches  of  filling  may  there  be  nec- 
essary, these  facts  do  not  entitle  the  owner  of  a  lot  on  the  opposite 
aide  of  the  alley  to  damages  under  ch.  255,  Laws  of  1889. 

APPEAL  from  the  Circuit  Court  tor  Fond  d/u  Lac  County. 
The  appellant,  on  the  22d  day  of  December,  1890,  insti- 
tuted condemnation  proceedings,  claiming  that  defendant 
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had  taken  a  part  of  his  land  for  its  road-bed.  Appellant 
owned  lot  22,  in  block  25,  city  of  Fond  du  Lac,  fronting  to 
the  north  on  Arndt  street,  and  bounded  on  the  south  by  a 
twelve-foot  alley.  Lot  21  adjoins  it  on  the  west.  A  barn 
stood  near  the  back  end  of  petitioner's  lot  not  more  than 
six  inches  from  the  west  line  of  said  lot.  In  August,  1890, 
the  respondent  filed  its  petition  for  the  condemnation  of  a 
large  amount  of  lands  in  Fond  du  Lao,  and  including  a  strip 
thirty  feet  in  width  of  plaintiffs  said  lot  22.  Before  any 
commissioners  were  appointed  an  amended  petition  was 
filed  which  entirely  omitted  lot  22,  and  an  order  was  made 
in  October,  1890,  dismissing  the  proceedings  as  to  said 
lot  22.  ^  The  reason  of  this  appears  to  be  that  the  defend- 
ant company  had  purchased  lot  21,  and  in  the  map  attached 
to  the  second  petition  its  center  line  is  represented  as  run- 
ning over  lot  21,  and  not  touching  lot  22  at  any  point. 

In  December,  1890,  the  respondent  constructed  its  track' 
across  lot  21,  the  east  rail  thereof  being  two  to  three  feet 
west  of  the  southwest  corner  of  appellant's  barn,  and  the 
ends  of  the  ties  being  about  fifteen  inches  west  of  said  barn. 
As  this  track  crossed  the  alley  it  curved  to.  the  east  about 
two  feet,  so  that  the  ends  of  the  ties  and  perhaps  a  small 
part  of  the  east  rail  were  upon  that  part  of  the  alley  oppo- 
site petitioner's  lot  22.  While  in  this  position  the  side 
of  a  passing  car  struck  the  barn.  Petitioner  thereupon 
instituted  the  present  proceedings  for  the  appointment  of 
commissioners.  A  few  days  after  the  filing  of  this  last 
petition  the  defendant  moved  its  track  about  three  feet 
to  the  west,  so  that  no  part  of  the  track  or  ties  encroaches 
on  petitioner's  lot,  nor  is  any  part  of  the  alley  opposite 
petitioner's  lot  occupied  by  the  track  or  ties.  The  track 
is  elevated  about  a  foot  from  the  surface  of  the  ground, 
and  in  properlj'  grading  the  crossing  in  the  alley  a  few 
inches  of  filling  will  be  necessary  in  the  alley  upon  that 
part  of  the  south  side  thereof  opposite  the  southwest  cor-* 
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ner  of  petitioner's  lot.  At  this  same  point  the  overhang  of 
an  ordinary  passenger  car  will  encroach  a  few  inches  upon 
the  alley  immediately  opposite  said  lot. 

The  circuit  court  decided  that  there  had  been  no  taking 
of  petitioner's  land,  and  dismissed  the  proceedings,  and 
petitioner  appeals. 

For  the  appellant  there  was  a  brief  by  Owen  A.  Wdls^ 
attorney,  and  D.  Bahcoch^  of  counsel,  and  oral  argument 
by  Mr,  Wells.  They  contended,  inter  alta^  that  a  railroad 
company  cannot  take  the  initiative  and  then  abandon  its 
proceedings.  It  cannot  build  its  road-bed  so  close  as  to  do 
the  owner  actual  damage,  and  then,  after  special  proceed- 
ings are  commenced  by  him,  move  its  track  to  escape  lia- 
bility. The  company  made  the  oath  required  by  sec.  1846, 
R  S.,  setting  forth  its  intention  in  good  faith  to  use  the  lot 
of  the  petitioner  fifteen  feet  wid6  on  either  side  of  its  cen- 
ter line,  and  that  it  had  actually  staked  out  its  center  line. 
That  this  was  a  taking  of  the  property  see  6  Am.  &  Eng. 
Ency.  of  Law,  642-544,  and  cases  cited.  Under  ch.  255, 
Laws  of  1889,  any  act  of  a  railroad  company  in  the  use  of  a 
street  as  a  site  for  its  track,  under  either  legislative  or  mu- 
nicipal authority,  when  it  interferes  with  the  rights  of  ad- 
joining lot  owners,  subjects  the  company  to  an  action  on 
account  of  the  diminution  of  the  value  of  the  property. 
Hot  Springs  R.  li.  v.  WiUiamson,  136  IT.  S.  121 ;  Penn.  E. . 
Co.  V.  Miller,  132  id.  75;  JHew  York  El.  R.  Co.  v.  Fifth 
Ave.  Nat  Bank,  135  id.  432.  A  railroad  means  one  wide 
enough  on  either  side  to  repair  it  without  trespassing.  It 
means  suitable  approaches  and  such  construction  as  will 
restore  the  streets  which  it  crosses  to  their  former  usefulness. 
The  road-bed  is  not  to  be  confined  to  the  land  beneath  the 
ties,  but  includes  all  that  is  essential  in  the  construction  and 
maintenance  of  the  road.  Buchner  v.  C,  M.  dk  N.  W.  R. 
Co.  60  Wis.  276,  277;  Hegar  t>.  C.  db  N.  W.  R.  Co.  26  id. 
624-628. 
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For  the  respondent  there  was  a  brief  by  John  T.  FUh^ 
attorney,  and  G.  H,  Van  Alsiine^  of  counsel,  and  oral  argu- 
ment by  Mr,  Van  Alstine.  They  argued,  among  other 
things,  that  condemnation  proceedings  may  be  abandoned 
at  any  time  before  the  rights  of  the  parties  become  vested. 
Lewis,  Em.  Dora.  sees.  655,  656;  Driver  v.  W.  U.  R.  Co. 
32  Wis.  669,  670,  581-583;  Schreiher  v.  a  &  E.  li.  Co.  115 
111.  340;  Chicago,  St.  L.  cfe  TT.  R.  Co.  v.  Gates,  120  id.  86; 
StaU  V.  C.  <&  I.  R.  Co.  17  Ohio  St.  103;  Dayton  ds  W.  R. 
Co.  V.  Marshall,  11  id.  497;  Denver  <&  N.  O.  R.  Co.  v.  Lam- 
horn,  8  Col.  380,  23  Am.  &  Eng.  R  Cas.  115;  Burlington 
<b  M.  R.  Co.  V.  Sater,  1  Iowa,  421 ;  Gear  v.  D.  <&  S.  C.  R. 
Co.  20  id.  523 ;  Baltimore  i&  S.  R.  Co.  v.  NesUt,  10  How.  395 ; 
Blackshire  v.  A.,  T.  &  S.  F.  R.  Co.  13  Kan.  514;  MaUer 
of  Rhineleck  c6  C.  R.  Co.  67  N.  Y.  242;  Stacey  v.  V.  C.  R. 
Co.  "in  Vt.  39;  Leisse  v.  St  L.  <&  I.  M.  R.  Co.  2  Mo.  App. 
105;  Northern  Mo.  R.  Co.  v.  LacMand,  25  Mo.  516;  Morris 
V.  Mayor,  44  Md.  598;  Black  v.  Mayor,  50  id.  235.  Under 
our  statutes  the  rights  of  the  parties  do  not  become  vested 
until  payment  or  tender  of  the  compensation.  R  S.  sees. 
1850,  1851;  Mil.  &  Miss.  R.  Co.  v.  Ehle,  3  Pin.  334;  Pow- 
ers V.  Bears,  12  Wis.  214 ;  Bohlman  v.  G.  B.  dk  L.  P.  R.  Co. 
30  id.  105. 

WiNSLow,  J.  The  proceedings  were  properly  dismissed. 
The  institution  of  condemnation  proceedings  by  the  com- 
pany in  August  did  not  constitute  a  taking,  because  the 
company  had  discontinued  them  so  far  as  lot  22  is  con- 
cerned. This  they  had  a  right  to  do.  Lewis,  Em.  Dom. 
sees.  655,  656;  Dri/oer  v.  W.  U.  R.  Co.  32  Wis.  569-583.  The 
fact  that  when  the  track  was  first  laid  the  eaves  of  a  pass- 
ing car  would  extend  a  few  inches  over  the  petitioner's 
west  line  does  not  constitute  a  taking  in  view  of  the  facts  ^ 
in  evidence.  It  is  clear  that  the  respondent  did  not  intend 
to  encroach  on  petitioner's  land,  and  when  it  found  that  it 
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had,  it  speedily  removed  its  track.  Under  these  oircum- 
stances,  we  think,  there  was  simply  a  trespass.  Respondent 
had  the  right  tu  cease  trespassing. 

it  does  not  appear  that  it  will  now  be  necessary  for  the 
company  to  encroach  on  petitioner's  land  for  the  purpose 
of  excavation  or  embankment  or  passageway  for  its  oars. 

The  claim  that  appellant  is  entitled  to  damages  under 
ch.  255,  Laws  of  1889,*  cannot  be  maintained.  The  utmost 
that  can  be  claimed  as  to  the  alley  is  that  the  sides  or  eaves 
of  a  passing  car  may  extend  a  few  inches  over  the  south 
half  of  the  alley  opposite  appellant's  lot,  east  of  a  continua- 
tion of  his  west  line,  and  that  a  few  inches  of  filling  may 
there  be  necessary  for  the  convenience  of  travel.  Wa  shall 
spend  no  time  discussing  this  question.  It  cannot  be  seri- 
ously claimed  that  either  o^  these  facts  would  constitute 
obstruction  or  use  of  the  alley  which  would  appreciably 
damage  appellant's  property. 

By  the  Court —  Order  affirmed. 

1  Ch.  265,  Laws  of  1889,  provides  that  **  The  owners  of  any  real  estate 
abutting  on  any  highway,  street,  or  alley  .  .  .  shall  have  a  common 
right  in  the  free  and  unobstructed  use  of  such  highway,  street^  or  alley 
to  the  extent  of  its  full  width,  and  no  town,  city,  county,  company,  or 
corporation  shall  close  up,  use,  or  obstruct  any  such  highway,  street,  or 
tJley  or  any  part  thereof  so  as  to  materially  interfere  with  its  usefulness 
as  a  highway,  or  so  as  to  injure  or  damage  property  abutting  thereon 
on  either  side,  or  authorize  or  permit  the  same  to  be  done,  without  due 
compensation  being  made  for  any  damage  resulting  therefrom  to  the 
owners  of  any  property  upon  both  sides  of  the  part  of  such  highway, 
street^  or  alley  so  closed  up,  used,  or  obstructed,"  etc. —  Rep. 
Vol.  82-85 
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FiflH  Bbo8.  Wagon  Company,  Respondent,  vs.  La  Bbllb 
Wagon  Woeks  and  others,  Appellants. 

May  S7  —  June  16, 189S, 

Trade-marks  and  trade  names, 

1.  The  business  of  the  firm  of  Fish  Bro6.r  wagon  mannfactorers  at  Ra- 

cine, together  with  all  the  property  and  assets^  passed  to  Fish  Bros. 
&  Ca,  Agents,  thence  into  the  hands  of  a  receiver,  thence  to  the 
Fish  Bros.  Wagon  Ca,  a  corporation.  Tlie  Fish  brothers  remained 
in  the  business  through  the  successive  changes,  and  became  ofQoers 
of  the  corporation,  although  the  majority  of  the  stock  was  owned 
by  others.  During  all  thi&  time  the  wagons  were  marked  ''  Fish 
Bros.,'*  "  Fish  Bro&  &  Ca,  Agents,"  or  "  Fish  Wagons,*"  or  with  the 
picture  of  a  fish  on  which  were  the  words  "Broa,"  "Bros,  &  Ca," 
or  "  WagoD,"  and  were  advertised  under  those  names  and  with  said 
picture.  Several  years  after  the  organization  of  the  corporation 
the  Fish  brothers  withdrew  therefrom  and  formed  a  partnership  to 
manufacture  and  deal  in  wagons  in  another  place,  under  the  name 
of  Fish  Broa  &  Ca  In  an  action  against  them  by  the  corporation, 
it  is  held  that  the  latter  had  acquired  the  good  will  of  the  original 
business  and  the  right  to  use  the  said  names  and  picture  as  trade- 
marks, although  the  same  were  not  specifically  mentioned  in  any 
of  the  transfers  of  the  business  to  the  corporation. 

2,  But,  there  having  been  no  agreement  giving  the  corporation  the  ex- 

clusive right  to  use  such  names  and  picture  as  trade-marks,  the 
new  firm  also  has  the  right  to  use  the  same  in  advertising  and  upon 
their  wagons,  provided  they  do  not  use  them  in  a  way  calculated 
to  induce  persons  to  buy  their  wagons  as  and  for  those  manufact- 
ured by  the  corporation.  The  picture  of  a  fish  is  to  be  regarded 
merely  as  another  way  of  designating  the  surname  Fish.  Winslow, 
J.,  dissenta 
8l,  The  new  firm  has,  however,  no  right  to  represent  their  present  busi- 
ness as  being  the  same  as  that  formerly  conducted  by  them  in  Ra- 
dna 

APPEAL  from  the  Circuit  Court  for  Douglas  County, 
In  1863  the  defendant  Titus  0.  Fish  and  one  Bull,  under 
the  firm  name  of  Fish  &  Bull,  commenced  the  business  of 
manufacturing  wagons  in  the  city  of  Racine.     As  such 
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firm,  they  employed  one  Edwin  B.  Fiah^  a  brother  of 
Titm  O.  About  1864  Bull  went  out  of  the  firm,  and 
Abner  C.  Fish,  a  brother  of  Tittcs  G^.,  became  a  member 
thereof,  and  they  continued  the  business  of  manufacturing 
wagons  under  the  firm  name  of  Fish  Bros.,  and  as  such  con- 
tinued Ed/voin  B.  Fish  as  an  employee.  About  1868  Ed- 
win  B.  Fish  became  a  member  of  the  firm  of  Fish  Bros. 
About  that  time  the  firm  became  embarrassed,  and  there- 
upon entered  into  an  agreement  with  Jerome  I.  Case, 
whereby  Fish  Bros,  transferred  to  Case  all  the  personal  prop- 
erty they  then  had  in  the  wagon-making  business  at  Eacine, 
and  he  advanced  a  large  amount  of  money  for  the  purpose 
of  carrying  on  said  business  under  an  agreement  in  writing 
whereby  said  business  was  thereafter  to  be'  carried  on  by 
Fish  Bros.,  acting  as  his  agents,  and  they  to  draw  out  a 
certain  amount  per  year  for  the  support  of  their  respective 
families,  and  to  have  the  privilege  of  redeeming  the  prop- 
erty and  the  business  or  repurchasing  the  same  upon  pay- 
ment to  Case  of  the  amount  advanced  and  the  interest 
agreed  upon  as  stipulated.  The  business  was  thereupon 
conducted  by  and  in  the  name  of  "  Fish  Bros.,  Agents." 
About  1872  or  1873  one  Huggins  became  a  member  of  said 
firm  and  the  same  became  known  as  ^^  Fish  Bros.  &  Co., 
Agents,"  composed  of  TiMs  (?.,  Abner  C,  Edwin  B.  Fishy 
and  John  C.  Huggins. 

In  1878  the  catalogue  used  by  said  Fish  Bros.  &  Co., 
Agents,  had  thereon  a  picture  of  Titles  O.  Fish  on  the  left- 
hand  corner,  and  underneath  the  picture  were  the  words, 
*'  Tittts  O.  Fishy  founder  of  the  firm  of  Fish  Bros.  &  Com- 
pany, 1864,"  and  upon  the  right-hand  side  of  the  picture 
was  "  1878,"  being  the  date  of  the  catalogue.  There  was 
also  the  picture  of  a  fish  on  the  catalogue  and  cars.  Such 
pictures  and  statements  were  continued  on  subsequent  cata- 
logues down  to  the  time  of  the  incorporation  of  the  plaint- 
iff.   In  1880  the  wagons  and  vehicles  so  manufactured  by 
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Fish  Bros.,  Agents,  and  by  Fish  Bros.  &  Co.,  Agents,  had 
become*  somewhat  celebrated  to  the  trade,  so  that  in  1880 
they  manufactured  and  sold  about  15,000  in  different  parts 
of  the  country,  and  the  capital  involved  in  the  business  then 
was  about  half  a  million. 

In  1880  a  disagreement  arose  between  Jerome  I.  Case 
and  Fish  Bros.  &  Co.,  Agents,  as  to  their  respective  rights 
under  said  agreement,  and  thereupon  Case  commenced  a 
suit  against  Fish  Bros.  &  Co.,  which  twice  came  to  this 
court,  and  will  be  found  reported  in  58  Wis.  56,  and  63 
Wis.  475.  In  1882  or  1883  Abner  C.  dropped  out  of  the 
firm,  and  D.  J.  Morey  and  S.  S.  Lyon  became  members 
thereof,  under  the  firm  name  of  Fish  Bros.  &  Co.,  com- 
posed of  Titiis  G.  and  Edwin  B.  Fish,  Huggins,  Morey, 
and  Lyon.  The  business  was  conducted  and  managed  by 
Fish  Bros.  &  Co.,  Agents,  until  after  the  first  decision  in 
this  court.  On  October  16,  1883,  Jerome  I.' Case  was  ap- 
pointed a  receiver,  and  took  possession  of  all  the  property 
standing  in  the  name  of  Fish  Bros.  &  Co.,  Agents,  or  other- 
wise represented  in  said  business,  and  excluded  the  mem- 
bers of  said  firm  therefrom  otherwise  than  as  employees. 
Case  continued  such  receiver  down  to  September  26,  1885, 
when  he  resigned,  and  A.  W.  Hall  was  appointed  in  his 
place,  and  he  continued  the  same  as  such  receiver,  adver- 
tising the  business  as  "  Fish  Bros.  &  Company ;  A.  W.  Hall, 
Keceiver;  T.  O.  Fish,  Superintendent; "  and  placing  on  the 
wagons  and  their  catalogues  "  Fish  Bros.,"  "  Fish  Wagons," 
"  Fish  Bros.,  Agents,"  "  Fish  Bros.  &  Company^  Agents," 
and  the  picture  of  a  fish  with  "  Bros."  on  it,  or  "  Bros.  & 
Co."  Titvs  G.  Fish  continued  in  the  employ  of  said  Hall 
as  such  receiver  during  his  entire  connection  with  the  busi- 
ness. 

In  January,  1887,  one  O.  R.  Johnson  purchased  from  the 
receiver  all  the  personal  property  of  the  business  of  Fish 
Bros.  &  Co.,  including  accounts  and  bills  receivable,  etc., 
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and  also  parcbased  most  of  the  outstanding  claims  of  the 
creditors;  and  on  January  28, 1887,  the  plaintiff,  FUh  Bro^ 
Wagon,  Com^any^  became  incorporated  under  ch,  86,  K.  S., 
for  the  manufacture  and  sale  of  wagons  at  Bacine,  with 
Tii/u%  G.  and  Edwin  B.  Fishy  Johnson,  Booth,  and  Deane 
as  stockholders,  which  corporation  had  a  capital  stock  of 
$250,000.  Edwin  B.  Fish  and  one  Fred.  C.  Fishy  a  son  of  said 
Titus  G.y  were  employed  in  the  business.  Johnson  was  the 
principal  stockholder  and  president  of  the  company.  Booth 
was  secretary,  Titus  G.  Fish  vice  president  and  manager, 
Deane  treasurer,  and  Edwin  B.  Fish  superintendent.  Titua 
G.y  as  such  manager,  made  an  illustrated  catalogue  having 
thereon, "  Fish  Bros.  Wagon  Company y  Racine,  Wisconsin ;  '* 
the  picture  of  a  fish,  with  .the  word  **  Wagon  "  thereon ;  a 
portrait  of  Titxis  G.  Fishy  with  the  figures  "  1864  "  on  the  left 
and  "  1888"  on  the  right;  together  with  the  words,  "  Titvs 
G.  Fishy  founder  of  the  Fish  Bros.  Wagon,"  in  the  middle; 
also  with  the  words,  "  The  Fish  Bros.  Wagon,"  "  Fish  Bros. 
&  Company,  Eacine,  Wisconsin,"  and  the  picture  of  a  fish 
with  "  Fish  Bros.  Wagon  Company,  Racine,  Wis."  thereon, 
and  another  picture  of  a  fish  with  "  Bros."  thereon,  and 
another  picture  of  a  fish  with  "  Bros.  &  Co."  thereon.  The 
articles  of  incorporation  of  said  plaintiff  company  are  dated 
January  27, 1887,  and  signed  by  Johnson,  Booth,  Titus  G. 
Fishy  aud  Edwin  B.  Fish,  On  April  22,  1887,  Hall,  as 
such  receiver,  deeded  the  real  estate  connected  with  said 
business  to  O.  R  Johnson,  in  pursuance  of  the  order  of  the 
court  and  a  public  sale  at  auction,  April  7,  1887,  reciting 
the  consideration  of  $15,000.  Titus  G.  Fisli  was  one  of  the 
directors  of  said  company.  He  was  present  at  a  meeting 
thereof.  May  12, 1887,  and  on  that  day  entered  into  a  writ- 
ten agreement  with  said  Johnson,  reciting  that  Johnson 
had  advanced  money  to  purchase  claims  against  the  busi- 
ness of  Fish  Bros.  <&  Co.,  and  to  purchase  the  real  and  per- 
sonal assets  of  said  business,  and  had  transferred  the  said 
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property  to  l^ish  Bros.  Wagon  Company^  being  the  plaint- 
iff corporation  herein,  and  that  he  held  substantially  all  of 
the  capital  stock  of  the  corporation, —  therefore  it  was 
mutually  agreed  that  said  TUvs  0.  Fish  should  give  his 
entire  time  and  efforts  to  making  said  assets  productive, — 
and  containing  an  optional  right  to  purchase  by  him  from 
Johnson.  On  the  same  day  Johnson  and  wife  conveyed 
said  real  estate,  including  the  factory  and  buildings  situ- 
ated thereon,  to  the  plaintiff  company.  On  July  17,  1887, 
said  Hall,  as  such  receiver,  made  a  further  deed  to  said 
Fish  Bros.  Wagon  Company^  the  plaintiff  herein.  On  Au- 
gust 1, 1887,  Titus  0.  Fish  and  Johnson  entered  into  an 
agreeriaent  extending  the  former  agreement  between  them 
to  July  1, 1888,  and  the  same  was  afterwards  extended  to 
December  1,  1888,  by  written  agreement.  Titus  G.  Fish 
was  present  and  participated  in  a  directors'  and  stockhold- 
ers' meeting  of  the  plaintiff  company  held  October  24, 1887. 
On  November  7, 1887,  Hall,  as  such  receiver,  made  a  fur- 
ther deed  of  such  property  to  said  plaintiff  company.  At 
a  meeting  of  the  directors  of  the  company,  August  13, 
1888,  said  Huggins  was  elected  a  director  and  treasurer  of 
said  company.  On  December  29,  1888,  Titiis  O.  Fish  ver- 
bally agreed  to  take  500  shares  of  the  capital  stock  of  the 
plaintiff  company,  and  certificates  therefor  were  issued,  but 
not  paid  for,  and  were  finally  canceled  April  2,  1889.  At 
a  stockholders'  meeting  of  the  plaintiff  company  held  Jan- 
uary 21, 1889,  Titles  G.  Fish  and  said  Huggins  participated, 
and  each  was  elected  a  director  for  another  year;  and 
thereupon  said  directors  elected  said  Huggins  vice  presi- 
dent and  general  manager,  and  said  Titus  G.  Fish  secre- 
tary, of  said  plaintiff  company.  At  a  stockholders'  meeting 
of  the  plaintiff  company  held  March  30, 1889,  the  stock  of 
said  Tittis  G.  Fish  was  voted  by  a  proxy.  At  the  same  meet- 
ing he  presented  his  resignation  as  a  director  and  secretary 
of  the  company,  and  the  same  was  accepted.    Fdwin  B. 
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Fish  continaed  in  the  employ  of  the  plaintiff  company 
until  June  17, 1890,  when  he  went  out. 

On  June  17,  1890,  Titus  O.  Fish,  Edwm  B.  i^wA,  and 
Fred.  C.  Fish  entered  into  copartnership  by  an  agreement 
in  writing  to  prosecute  the  business  of  manufacturing  or 
procuring  to  be  manufactured  and  dealing  in  wagons  and 
other  vehicles,  under  the  firm  name  of  Fish  Bros.  &  Co., 
Titus  G.  Fish  to  have  a  one-half  interest  and  Edwin  B,  and 
Fred.  C.  each  a  one-fourth  interest  therein.  It  was  provided 
therein  that  each  party  was  at  liberty  to  engage  in  other 
business  on  conditions  named.  Said  business  was  to  ^ 
located  and  conducted  at  such  place  as  they  might  mutually 
deem  advantageous.  On  the  same  day  the  said  Titus  ??., 
Fdwin  B.J  and  F7*ed.  C.  Fishy  of  Racine,  under  the  name 
of  Fish  Bros.  &  Co.,  entered  into  an  agreement  with  the 
defendant  the  La  Belle  Wagon  WorkSy  a  corporation  then 
organized  and  existing  under  the  laws  of  Wisconsin,  in 
Douglas  county,  to  the  effect  that  said  La  Belle  Wagon 

Works  therein  agreed  to  manufacture  for  said  Fish  Bros.  & 
Co.,  and  to  deliver  to  such  persons  as  may  be  by  them  des- 
ignated and  accepted,  farm  wagons  to  be  known  as  "  Fish 
Bros.  &  Co.  Wagons,"  and  to  be  marked  on  the  rear  axle 
"  Fish  Bros.  &  Co.,"  and  upon  the  side  of  the  box  "  Fish 
Bros.  &  Co.  Wagon,"  said  wagons  to  be  manufactured  of 
material  and  pattern  selected  and  designated  by  said  Fish 
Bros.  &  Co.,  and  the  manufacture  thereof  to  be  under  their 
supervision  and  directibn,  and  of  the  net  proceeds  thereof 
Ffah  Bros,  were  to  have  two  and  one-half  per  cent.,  and  the 
La  Belle  Wagon  Works  the  balance;    that   the  La  BeUe 

Wagon  Works  were  to  have  the  exclusive  right  to  fix  prices 
on  all  wagons  sold,  and  to  reject  any  and  all  orders  of  persons 
unworthy  of  credit,  unless  they  paid  cash ;  that  Fish  Bros.  & 
Co.  were  to  save  harmless  the  La  Belle  Wagon  Works  from 
any  and  all  litigation  which  might  thereafter  be  instituted 
against  it  by  reason  of  the  manufacture  or  sale  of  said  Fish 
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Bros.  &  Co.  wagon ;  that  said  Tittis  G.  Fish  was  to  be  em- 
ployed as  superintendent  of  sales  and  collection  by  said  La 
Belle  Wagon  Works^  under  the  supervision  and  instruction 
of  its  board  of  directors,  and  to  have  a  salary  of  $3,000  per 
year,  and  that  Edwin  B.  Fuh  was  to  have  a  salary  of 
$1,500  per  year,  and  Fred.  O.  Fish  a  salary  of  $1,000  per 
year,  with  other  stipulations;  and  it  was  therein  agreed 
that  said  contract  should  terminate  June  17, 1900,  subject 
to  the  provisions  therein  contained.  The  contract  was 
signed  by  each  of  the  members  of  said  firm  of  Fish  Bros.  & 
C^.  and  by  said  corporation. 

Thereupon  Tit-aa  O.j  Edwin  B.j  and  Fred.  C.  Fishy  under 
the  firm  name  of  Fish  Bros.  &  Co.,  issued  a  circular  ad- 
dressed "  To  Our  Old  Customers  and  the  Implement  Trade," 
stating,  among  other  things,  that  they  desired  to  advise 
them  of  the  change  of  location  and  change  in  their  firm 
name ;  that  the  firm  of  Fish  Bros.  &  Co.,  of  South  Superior, 
Wis.,  succeeds  Titice  G.  Fishy  of  Fond  du  Lao,  Wis.,  the 
senior  member  and  head  of  the  present  firm,  comprising 
Titus  G.y  Edwin  B.  (Fish  Bros.),  and  Fred.  C.  Fishy  for- 
merly of  Racine,  Wis. ;  and  stating  that  for  the  first  time 
since  1883  they  were  able  to  furnish  their  patrons  with 
"  the  genuine  Fish  Bros.  &  Co.  wagon,  fully  up  to  our  old 
standard  of  that  date;"  that  their  experience  of  over  a 
quarter  of  a  century  in  the  manufacture  of  farm  wagons  for 
each  and  every  section  of  the  United  States  had  led  them 
into  quarters  where  they  found  the  best  advantages  for  the 
manufacture  of  first-class  wagons ;  that  they  were  located 
in  the  finest  timber  belt  in  the  country,  and  using  the  best 
hard- wood  timber;  and  they  guarantied  the  trade  a  wagon 
•made  of  a  first-class  butt-cut  stock,  thoroughly  dry ;  that 
their  former  patterns  and  styles  had  been  changed  in  but  a 
few  minor  particulars,  and  then  only  where  they  could  find 
opportunity  to  do  better  work;  and  inviting  the  trade  of 
their  old  customers. 
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On  or  about  July  27, 1891,  the  plaintiflf  commenced  this 
action  for  the  purpose  of  restraining  the'  defendants  herein 
from  using  the  words  "  Fish  'Bros.,'*  "  Fish  Bros.  &  Com- 
pany,'' "  Fish  Bros.  Wagons,"  the  picture  of  a  fish  with 
"  Bros.,"  *'  Brothers,"  "  Bros.  &  Co."  printed  thereon,  or  in 
advertising  their  wagons,  and  that  the  plaintiff  be  adjudged 
to  have  the  exclusive  right  to  the  same  as  trade-marks. 
Upon  the  application  of  the  plaintiff  for  a  preliminary  in- 
junction thereon^  and  on  August  17, 1891,  the  court  ordered, 
in  effect,  that  the  defendants  be  enjoined  and  restrained 
until  the  further  action  of  the  court  from  using  the  words 
"  Fish  Bros.,"  "  Fish  Bros.  "Wagons,"  or  the  trade-mark  or 
device  consisting  of  the  picture  of  a  fish  with  the  words 
"  Bros."  or  "  Brothers  "  or  "  Bros.  &  Co."  printed  thereon, 
or  from  in  any  wise  using  said  words,  phrases,  or  devices, 
or  any  of  them,  in  any  way  designating  any  wagons  or 
vehicles,  or  printing,  publishing,  circulating,  or  distributing 
catalogues  containing  such  words  in  imitation  of  the  plaint- 
iff, or  in  any  way  giving  out  that  the  defendants,  or  any  of 
them,  are  the  manufacturers  of  or  dealers;  in,  or  authorized 
to  manufacture  or  deal  in,  Fish  Bros,  wagons,  or  to  use  the 
words  "  Fish  Bros."  or  "  Fish  Bros.  Wagons "  in  designa- 
tion of  their  manufacture.  Thereupon  the  defendants 
moved  to  dissolve  said  injunction,  upon  affidavits,  etc., 
whereupon  the  court,  September  13,  1891,  ordered  that  so 
much  of  said  temporary  injunction  as  enjoins  the  defend- 
ants, or  any  of  them,  from  using  in  their  business  of  making 
and  selling  wagons  or  other  vehicles  the  words  "Fish 
Brothers  &  Company,"  "  Fish  Bros.  &  Co.,"  or  either  of 
them,  is  hereby  dissolved,  annulled,  and  set  aside,  upon  giv- 
ing the  requisite  bond.  Thereupon  the  defendants  answered 
upon  the  merits  and  by  way  of  counterclaim,  and  asked  a 
counter  injunction  restraining  the  plaintiff  from  using  the 
words  "Fish  Brothers,  "Fish  Bros."  or  "Fish  Brothers 
Wagons,"  or  the  picture  of  a  fish  with  the  words  "  Fish 
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Brothers"  or  "Bros."  or  "Fish  Brothers  &  Company"  or 
"Fish  Bros.  &  Co*"  stamped  thereon.  Thereupon  these 
defendants  moved  the  court,  November  12,  1891,  for  an 
order  setting  aside  and  vacating  the  injunctional  order 
theretofore  entered  on  the  plaintiffs  application,  and  for  a 
temporary  restraining  order  in  favor  of  the  defendants. 
From  an  order  denying  that  motion  the  defendants  appeal. 
For  the  appellants  there  were  briefs  by  Turner  (h  Tim- 
lin and  Ro88y  Dwyer  cfe  Smith,  and  oral  argument  by  W.  J. 
Turner.  No  matter  how  long  Fisih  Brothers  may  have 
permitted  the  plaintiff  or  others  to  use  the  trade-mark  and 
trade  name,  they  do  not  thereby  lose  their  exclusive  right 
to  the  same.  Such  user  creates  only  the  relation  of  licensor 
and  licensee.  McCardel  v.  Peck^  Cox,  Trade-mark  Cas. 
312;  Stevens  v.  De  Conto^  id.  445;  Browne,  Trade-marks, 
sec.  364.  By  permitting  another  to  use  his  trade-mark  a 
man  does  not  lose  his  ownership  of  it,  even  though  such 
user  may  be  by  him  in  conjunction  with  his  partner.  Kidd 
V.  Johnson^  100  U.  S.  617,  619;  Huwer  v.  Dannenhoffer^  82 
N.  Y.  499;  Hazard  v.  Caswell,  93  id.  259.  The  good  will 
of  an  established  and  successful  business  is  undoubtedly  of 
much  value  to  the  possessor  of  such  business  and  may  bo 
sold  with  it.  But,  while  such  sale  will  entitle  the  purchaser 
to  a  certain  limited  protection,  it  will  not  of  itself  alone  be 
sufficient  to  preclude  the  seller  from  engaging  in  a  separate 
and  independent  business  of  the  same  kind  in  the  same  vil- 
lage or  city.  Washburn  v.  Dosch,  68  Wis.  439 ;  Bergamini 
V.  Bastiauy  48  Am.  Rep.  216.  The  defendants  Fish  have  the 
right  to  use  their  own  name  in  their  business,  notwith- 
standing the  organization  of  the  corporation.  Marshall 
V.  Pinkhanty  52  Wis.  585;  Carmichel  v.  Latimery  11  R.  I. 
395, 23  Am.  Rep.  481 ;  Symondsv.  JoneSy  17  Am.  St.  Rep.  496. 
It  is  only  when  an  individual  name  becomes  an  adjective  as 
describing  the  article  sold  as  distinguished  from  the  per- 
sonal work  or  supervision  employed  in  the  manufacture, 
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that  it  can  be  transferred  as  a  trade-mark  or  trade  name. 
Symonds  v,  Jo7ie8, 17  Am.  St.  Rep.  496 ;  Gonnell  v.  Reedj 
128  Mass.  477;  Manhattan  Medicine  Co.  v.  Woody  108  U.  S. 
218  f  Kiddv.  JoKmon,  100  U.  S.  617;  WUrner  v.  Thomas, 
74  Md.  485 ;  Meriden  Britannia  Co.  v.  Parker,  39  Conn. 
450.  The  right  of  a  person  to  use  his  name  as  a  brand  is 
a  personal  right  and  does  not  pass  to  his  assignee  in  bank- 
ruptcy. Mattingly  v.  Stone,  12  S.  W.  Rep.  (Ky.),  467; 
Wolfe  V.  Bamett,  13  Am.  Rep.  113.  The  plaintiff  does  not 
come  into  court  with  clean  hands,  and  is  therefore  not  en- 
titled to  any  relief  in  the  action.  Browne,  Trade-marks, 
sees.  474,  525,  63i;  Staohelberg  v.  Ponce,  23  Fed.  Rep.  430; 
Symonds  v.  Jones,  17  Am.  St.  Rep.  493;  Manhattan 
Medi^ne  Co.  v.  Wood,  108  U.  S.  218.  "  A  ladk  of  truth 
debars  a  trade-mark  from  protection.  The  tale  told  by  the 
symbol  must  be  sincere.  The  instant  it  ceases  to  be  truth- 
ful in  spirit  as  well  as  letter,  it  becomes  an  instrument  of 
fraud  and  is  not  lawful."  Browne,  Trade-marks,  sees.  71, 
437,  474,  477-8,  484,  525;  Siegert  v.  Abbott,  61  Md.  276; 
Samvsl  V.  Berger,  24  Barb.  164;  Leather  Cloth  Co.  v.  Am. 
L.  C.  Co.  4  De  Gex,  J.  &  S.  137,  11  H.  L.  Cas.  544;  Koeh- 
ler  V.  Sanders,  122  N.  T.  65;  Sherwood  v.  Andrews,  5  Am. 
Law  Reg.  583;  Pidding  v.  How,  8  Sim.  477.  The  defend- 
ants had  the  right  to  use  their  own  name  in  the  business, 
and  they  had  the  right  to  refer  to  their  personal  repu- 
tation to  secure  further  business,  and  also  the  right  to  refer 
to  the  superior  quality  of  goods  theretofore  manufactured 
by  them.  Haselton  Boiler  Co.  v.  Haselton  Tripod  Boiler 
Co.  30  N.  E.  Rep.  (111.),  339.  The  court  ought  to  have 
granted  the  injunction  asked  for  by  the  defendants  re- 
straining the  plaintiff  from  using  the  words  "Fish  Broth- 
ers," etc.,  or  the  picture  of  a  fish  with  the  word  "  Brothers  " 
stamped  thereon,  upon  the  wagon,  and  from  using  such 
words  and  marks  in  its  advertisements,  and  from  indicating 
in  any  way  that  its  goods  are  manufactured  by  or  under 


Digitized  by 


Google 


556  SUPREME  COURT  OF  WISCONSIN.  [82 

Fish  Bros.  Wagon  Ca  v&  La  Belle  Wagon  Works  and  othera 

the  supervision  of  the  defendants  Fish]  and  ought  to  have 
required  the  plaintiff  to  indicate  by  some  proper  designa- 
tion upon  its  goods,  circulars,  etc.,  that  its  wagons  were  not 
manufactured  by  or  under  the  supervision  of  Fish  brothers. 
For  the  respondent  there  were  briefs  by  Quarles^  Spence^ 
Hoyt  &  Quarles^  and  oral  argument  by  Charles  Quarles. 
The  rebus  and  brands  used  by  plaintiff  are  trade-marks, 
and  the  words  "  Fish  Bros.  Wagon  "  and  "  Fish  Wagon  " 
are  trade  names.  They  "  point  out  the  true  source,  origin, 
or  ownership  of  the  goods  to  which  the  mark  is  applied, 
and  point  out  and  designate  the  dealer's  place  of  business." 
Marshall  v.  Pinkham^  52  Wis.  572,  578;  Dwibar  v.  Glenuy 
42  id.  118;  McLean  v.  Fleming,  96  U.  S.  245-254;  Canal 
Co.  V.  Clarky  13  Wall.  311 ;  Lawrence  Mfg.  Co.  v.  Tenn. 
Mfg.  Co.  31  Fed.  Eep.  783.  As  to  the  distinction  and  dif- 
ference between  a  trade-mark  and  a  trade  name,  see  Ea- 
palje  &  L.  Law  Diet.  tit.  Trade  Name.  The  word  or  phrase, 
whether  arbitrary  or  descriptive,  will  be  protected  when  it 
has  come  to  be  a  short  name  used  between  the  buyer  and 
seller  to  designate  the  article  sold,  as  *'  Glenfield  Starch," 
Wotherspoon  v.  Cv/rrie,  L.  K.  5  Eng.  &  Ir.  App.  Cas.  521 ; 
"  Apj?oli7iaris,''  14  Blatchf.  380;  "  The  jDhatte9^box;'  21  Fed. 
Eep.  189;  ''Durham,''  3  Hughes,  151,  17  Am.  L.  Eeg. 
(N.  S.),  516;  ''Lone  Jack,''  1  Fed.  Eep.  688;  "  Bethesda," 
42  Wis.  118;  "  Th^rley's  Cattle  Food,"  14  Ch.  Div.  756  (37 
Moak's  Eng.  77);  "  Day  cfe  Martin's  Blaeking,"  7  Beav.  84; 
"  Sapolio,"  43  Fed.  Eep.  420.  The  trade  name  is  imper- 
sonal and  belongs  to  the  factory.  FiUey  v,  Fassett,  44  Mo. 
169,  100  Am.  Dec.  275;  Pepper  v.  Lahrot,  8  Fed.  Eep.  29- 
41;  Hall  v.  Barrows,  4:  De  Gex,  J.  &  S.  157;  Motley  v. 
Downman,  3  Mylne  &  Cr.  1 ;  Xidd  v.  Johnson,  100  U.  S. 
620;  Wotherspoon  v.  Currie,  L.  R  5  Eng.  &  Ir.  App.  Ca§. 
521 ;  Bury  v.  Bedford,  4  De  Gex,  J.  &  S.  368.  The  right 
to  use  a  trade-mark  or  trade  name  can  be  founded  only 
upon  actual  user.    Neither  adoption  nor  claim  of  right 
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can  confer  the  right.  Trade-Mark  Cases^  100  U.  S.  82-94; 
Candee  v.  Deere^  54  111.  439.  This  right  is  in  the  plaintiff 
both  by  purchase  and  by  estoppel.  A  trade-mark  constitutes 
part  of  partnership  assets,  and  may  properly  be  sold  with 
the  firm  property.  Morgan  v.  Rogers^  19  Fed.  Eep.  596, 
and  cases  cited.  Where  a  trade-mark  is  used  to  desig- 
nate the  place  and  the  person  by  whom  the  goods  are  made, 
the  right  to  such  trade-mark  passes  to  the  purchaser  upon 
the  sale  and  transfer  of  the  business  and  manufactory  at 
which  the  goods  are  made.  WitthauB  v,  MaUfeldt^  44  Md. 
308-305;  Pepper  v.  Lahrot,  8  Fed.  Rep.  41.  The  office 
thenceforward  of  the  trade  name  is  to  refer  to  the  origin 
of^the  product,  that  is,  to  the  factory,  and  no  one  except  the 
owner  of  the  factory  can  use  the  name  without  practicing 
a  deception  upon  the  public.  Pepper  v.  Lahroi^  supra; 
Chaney  v.  Hoxie^  143  Mass.  592.  The  claim  that  the  trade- 
mark and  trade  name  did  not  pass  to  the  plaintiff,  is  against 
conscience.  Broom's  Legal  Max.  169 ;  Dicker  son  v.  Colgrove^ 
100  TJ.  S.  578-580;  Dair  v.  United  States,  16  Wall.  1-4; 
Oregg  v.  Von  Phul,  1  id.  274-281.  There  is  no  misrepre- 
sentation in  the  plaintiff's  use  of  the  trade-mark  and  trade 
name.  By  such  use,  the  plaintiff,  according  to  the  ordi- 
nary usages  of  trade,  "  is  not  to  be  understood  as  saying 
more  than  that  it  is  carrying  on  the  same  business  as  had 
been  formerly  carried  on  by  the  person  whose  name  con- 
stituted the  trade-mark."  Leather  Cloth  Co.  v.  Am.  L.  C. 
Co.  11  Jur.  N.  S.  513;  Oakes  v.  Torismierre,  49  Fed.  Rep. 
447-451;  MarshaU  v.  Pinkham,  52  Wis.  572-582;  Russia 
Cement  Co.  v.  Le  Page,  147  Mass.  206-209;  William  Rogers 
Mfg.  Co.  V.  Rogers  cfe  S.  Mfg.  Co.  11  Fed.  Rep.  495-499. 
When  the  plaintiff  in  any  way,  by  purchase  or  otherwise, 
succeeded  to  the  business  of  the  original  Fish  Bros,  and 
their  successors,  it  had  the  exclusive  right  to  use  the  trade- 
mark and  the  trade  name  to  indicate  that  it  was  carrying 
on  the  same  business.    Witthaics  v.  Mattfeldt,  44  Md.  303- 
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305;  Bury  v.  Bedford,  4  De  Gex,  J.  &  S.  368;  Kidd  v. 
Johnson,  100  U.  8.  617-620 ;  Chaney  v.  Hoxie,  143  Mass. 
592 ;  Pepper  v.  Lahrot,  8  Fed.  Rep.  41 ;  Masaam  v.  Thorley*8 
CatOe  Food  Co.  14  Ch.  Div.  748-755.  The  use  made  by 
the  defendants  of  the  trade-mark  and  trade  name  is  fraud- 
ulent and  in  violation  of  the  plaintifTs  right,  and  entitles 
it  to  an  injunction.  MarahdU  v.  Pinkham,  52  Wis.  572, 
586-587;  Welch  v.  KiioU,  4  Kay  &  J.  747;  MiUington  v. 
Fox,  3  Mylne  &  Cr.   338;  High,  Injunctions,  sec.  1087; 

Wotherapoon  v.  Currie,  3  Moak's  Eng.  29-36 ;  Oroft  v.  Day, 
7  Beav.  84-88.  It  is  apparent  that  the  defendants  by  their 
combinations  and  doings  have  attempted  and  are  attempt- 
ing to  steal  away  the  business  of  the  plaintiflF  for  the  bene- 
fit of  the  defendants.  Whenever  and  however  this  is  done, 
whether  by  active  misrepresentation  or  by  silence  when 
one  should  speak,  or  by  any  kind  of  springe,  automatic  or 
otherwise,  to  catch  the  unwary,  a  court  of  chancery  will 
interfere  and  prevent  the  fraud.    Morgan's  Sons.   Co.  v. 

We7idover,i3  Fed.  Rep.  420;  CelhUoid  Mfg.  Co.  v.  Cello- 
nite  Mfg.  Co.  32  id.  97;  McLean  v.  Fleming,  96  U.  S.  245, 
251-2,  255 ;  Newman  v.  Alvord,  51  N.  Y.  192 ;  Lawrence 
Mfg.  Co.  V.  Tenn.  Mfg.  Co.  138  U.  S.  537-539;  Thompson 
V.  Montgomery,  41  Ch.  Div.  35-50;  Partridge  v.  Menck,  2 
Barb.  Ch.  101, 103.  The  fact  that  certain  of  the  defend- 
ants are  using  their  own  names,  does  not  justify  them. 
Massam  v.  Thorley's  C.  F.  Co.  14  Ch.  Div.  748-760;  Rog- 
ers V.  Rogers,  53  Conn.  121;  William  Rogers  Mfg.  Co. 
V.  Rogers  i&  S.  Mfg.  Co.  11  Fed.  Rep.  495-499;  Levy  v. 

Walker,  10  Ch.  Div.  447;  Shaver  v.  Shaver,  54  Iowa,  208- 
211;  Croft  v.  Bay,  7  Beav.  84;  Cook,  Stock.  (2d  ed.),  sec. 
699,  note  2;  Newby  v.  0.  C.  R.  Co.  Deady,  609-616;  Le- 
high Valley  Coal  Co.  v.  Hamblen,  23  Fed.  Rep.  225 ;  Holmes, 
B.  i&  H  v.  Holm^,  B.  dk  A.  Mfg.  Co.  37  Conn.  278-293; 
HazeiUon  Boiler  Co.  v.  Hazelton  Tripod  Boiler  Co.  30  N.  E. 
Rep.  (111.),  339. 
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Cassoday,  J.  The  plaintiflf,  Msk  Bros.  Wagon  Company^ 
was  incorporated  in  January,  1887,  and  since  that  time  has 
been  engaged  in  the  manufacture  of  wagons  at  Eacine,  and 
selling  the  same  throughout  the  country.  The  defendant 
La  BeUe  Wagon  Works  and  the  other  defendants  have  since 
June  17, 1890,  been  engaged  in  the  manufacture  of  wagons 
at  South  Superior,  and  selling  the  same  in  different  parts  of 
the  country.  This  suit  was  commenced  in  July  last  to  re- 
strain the  defendants  from  using  the  words  "  Fish  Bros.,'' 
"  Fish  Bros.  &  Co.,"  "  Fish  Bros.  Wagons,"  and  the  picture 
of  a  fish  as  trade-marks  on  the  wagons  and  in  the  adver- 
tisements of  the  defendants,  on  the  ground  that  the  plaint- 
iff has  the  exclusive  right  to  the  same.  The  defendants, 
insisting  upon  the  right  to  use  such  words,  counterclaim  an 
exclusive  right  to  the  same,  and  ask  for  an  injunction  ac- 
cordingly. The  history  of  the  use  of  those  words  by  the 
firm  of  Fish  Bros,  and  Fish  Bros.  &  Co.  as  copartners  at 
Bacine  up  to  the  time  when  Mr.  Case  became  the  ostensible 
owner  or  mortgagee,  and  from  that  time  down  to  October 
16,  1883,  in  connection  with  the  word  "Agents,"  when  he 
was  appointed  receiver  of  all  the  property  and  assets  con- 
nected with  that  business,  and  from  that  time  down  to 
September  26, 1885,  when  he  was  superseded  by  Mr.  Hall 
as  such  receiver,  and  from  that  time  down  to  1887,  when 
all  the  property  and  assets  connected  with  the  business 
were  sold  by  the  receiver  and  the  parties  interested  to  the 
plaintiff  company,  is  sufficiently  set  forth  in  the  foregoing 
statement. 

The  first  question  presented  is  whether  the  plaintiff,  by 
such  purchase  and  subsequent  use,  acquired  the  right  to 
continue  the  use  of  such  words  and  pictures  on  their  wagons 
and  in  their  advertisements,  as  trade-marks,  as  indicated. 
Two  of  the  Fish  brothers,  Titus  G.  and  Edwin  i?.,  and 
Huggins,  of  the  firm  of  Fish  Bros.  &  Co.,  remained  in  the 
business  as  managers  under  such  receivers,  not  only  down 
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to  such  transfer  of  the  property  and  assets  to  the  plaintiff 
company,  but  for  more  than  two  years  thereafter,  acting 
as  directors  and  officers  of  the  plaintiff  company.  Snch 
conduct  on  their  part  was  a  continued  sanction  of  the  use 
of  such  words  and  symbols  as  trade-marks  on  the  plaintiff's 
wagons  sold  during  the  time  throughout  the  country,  and 
advertisements  of  the  same.  It  is  conceded  that  the  office 
of  a  trade-mark  is  to  point  out  the  true  source,  origin,  or 
ownership  of  the  goods  to  which  the  mark  is  applied,  or  to 
point  out  and  designate  a  dealer's  place  of  business,  distin- 
guishing it  from  the  business  locality  of  other  dealers. 
MarahaU  v.  Pinhhnm^  52  Wis.  578;  Gesaler  v.  Griebj  80 
Wis.  24.  "  Such  trade-mark  usually  includes  the  name  of 
the  manufacturer  or  dealer  as  the  best  designation  of  such 
source,  origin,  ownership,  or  place  of  business.  Sometimes, 
however,  it  consists  of  some  novel  device,  arbitrary  char- 
acter, or  fancy  word,  applied  without  special  meaning,  and 
which,  by  use  and  reputation,  comes  to  serve  the  same  pur- 
pose." Oessler  v.  Grieb^  80  Wis.  25,  and  cases  there  cited. 
From  these  several  authorities  it  is  obvious  that  a  trade- 
mark may  perform  one  or  more  of  three  several  functions, 
depending  upon  what  it  is  and  its  manner  of  use.  One  of 
these  is  to  point  out  the  true  source  or  origin  of  the  goods 
to  which  the  mark  is  applied.  Manifestly,  the  words  "Fish 
Bros."  and  "  Fish  Bros.  &  Co.,"  as  used,  pointed  out  Tiinis 
O,  as  the  founder,  and  him  and  his  brothers  and  other 
members  of  the  firm  as  originators,  of  the  particular  make 
and  style  of  wagon  and  vehicle  first  manufactured  by  them, 
and  afterwards  by  them  as  agents,  and  subsequently  by 
receivers  and  the  plaintiff,  under  their  supervision  or  with 
their  acquiescence,  at  Kacine.  The  mere  fact  that  each  and 
all  of  the  FisJies  withdrew  from  that  business  did  not  pre- 
vent the  words  mentioned  from  continuing  to  point  to  the 
old  place  of  business  and  the  old  firm  of  Fish  Bros,  and 
Fish  Bros.  &  Co.,  at  Eacine,  as  the  true  source  and  ori^n 
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of  their  particular  make  and  style  of  wagon  and  vehicle  to 
which  the  plaintiff  company  succeeded,  and  continued  to 
manufacture,  at  Eacine. 

It  is  true  that  one  of  the  functions  of  a  trade-mark  is  to 
point  out  the  true  ownership  of  the  goods  or  articles  to 
which  it  is  applied,  and  that  the  words  "  Fish  Bros."  and 
"  Fish  Bros.  &  Co."  partially  ceased  to  perform  that  office 
when  Mr.  Case  became  the  ostensible  owner  or  mortgagee, 
and  still  more  so  when  the  legal  title  passed  to  the  receiv- 
ers, respectively,  and  finally  became  extinct  when  the  prop- 
erty and  assets  became  vested  in  the  plaintiff;  but  such 
extinction  did  not  prevent  those  words  from  performing 
the  two  other  functions  of  a  trade-mark  mentioned.  As 
indicated,  one  of  these  is  to  point  out  and  designate  the 
dealer's  place  of  business,  distinguishing  it  from  the  busi- 
ness locality  of  other  dealers.  Such  trade-mark  is,  in  effect, 
an  extension  or  perambulation  of  the  dealer's  trade  sign. 
It  advertises  the  home  business  to  all  who  may  observe  the 
article  on  sale  or  in  use  in  other  parts  of  the  country.  It 
attaches  to  every  such  article  on  sale  or  in  use  the  reputa- 
tion it  has  acquired  with  the  trade,  and  informs  all  observ- 
ers desiring  a  like  article  where  the  manufacturer  or  dealer 
may  be  found.  The  picture  of  a  fish  and  the  manner  of  its 
use,  as  well  as  the  words  mentioned,  designated  not  only 
the  plaintiff's  place  of  business  at  Bacine,  but  also  the  true 
source  and  origin  of  the  make  and  style  of  the  wagons  and 
vehicles  so  previously  made  by  Fish  Bros,  and  Fish  Bros. 
&  Co.,  as  agents,  and  under  the  receivers  at  Bacine,  and 
hence  may  fairly  be  regarded  as  trad^-marks  for  the  plaint- 
iff, even  after  all  the  Fishes  had  withdrawn  from  that 
business. 

Upon  the  facts  in  this  case,  as  found  in  the  foregoing 
statement,  and  the  law  applicable,  we  are  constrained  to 
hold  that  the  plaintiff  acquired  the  good  will  of  the  busi- 
ness, including  the  right  to  use  the  picture  and  words  men- 
VOL.83-86 
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tioned  as  trade-marks,  notwithstanding  they  were  not  spe- 
cifically named  in  any  of  the  transfers  or  conveyances  to 
the  plaintiff.  Thus  in  Menendez  v.  BoU^  128  U.  S.  514,  it 
was  in  effect  held  that  when  a  partner  retires  from  a  firm, 
assenting  to  or  acquiescing  in  the  retention  by  the  other 
partners  of  the  old  place  of  business  and  the  future  conduct 
of  the  business  by  them  under  the  old  firm  name,  the  good 
will  of  the  business  including  the  trade-marks  remain  with 
the  latter,  as  of  course.  To  the  same  effect.  Merry  v. 
Hoope%,  111  N.  T.  415;  In  re  WeOcomis  Trade-Mark,  32 
Ch.  Div.  213;  Hoxie  v.  Clumey,  143  Mass.  592;  Wittkavs  v. 
MaUfeldt,  44  Md.  303;  Morgan  v.  Hogers,  19  Fed.  Eep.  596. 
In  quoting  from  Lord  Cranworth  it  was  said  in  Mar- 
shall V.  Pinkharrij  52  Wis.  581,  that  "  diflBculties,  however, 
maj'  arise  where  the  trade-mark  consists  merely  of  the 
name  of  the  manufacturer.  When  he  dies,  those  who  suc- 
ceed him  (grandchildren,  or  married  daughters,  for  in- 
stance), though  they  may  not  bear  the  same  name,  yet  ordi- 
narily continue  to  use  the  original  name  as  a  trade-mark, 
and  they  would  be  protected  against  any  infringement  of 
the  exclusive  right  to  that  mark.  They  would  be  so  pro- 
tected, because,  according  to  the  ways  of  the  trade,  they 
would  be  understood  as  meaning  no  more,  by  the  use  of 
their  grandfather's  or  father's  name,  tluj/n  that  they  were 
carrying  on  the  ma/nufacture  formerly  carried  on  hy  him. 
Nor  would  the  case  be  necessarily  different  if,  instead  of 
passing  into  other  hands  by  devolution  of  law,  the  manu- 
factory were  sold  and  assigned  to  a  purchaser.  The  question 
in  every  such  case  must  be  whether  the  purchaser,  in  con- 
tinuing the  use  of  the  original  trade-mark,  would,  accord- 
ing to  the  ordinary  usages  of  trade,  be  understood  as  saying 
more  than  that  he  was  carrying  on  the  same  business  as 
had  been  formerly  carried  on  by  the  person  whose  name 
constituted  the  trade-mark."  Leather  Cloth  Co.  v.  Amer- 
ican Leather  Cloth  Co.  11  Jur.  (N.  S.),  513 ;  Haza/rd  v.  Cos- 
weU,  93  K  Y.  259. 
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2.  But  the  more  serious  question  is  whether  such  right  is 
exclusive.  Notwithstanding  the  good  will  of  an  estab- 
lished and  successful  business  may  be  sold  in  connection 
with  the  property  and  assets,  so  as  to  entitle  the  purchaser 
thereof  to  a  certain  limited  protection,  yet  such  transfer 
will  not  of  itself  alone  be  suflBcient  to  preclude  the  seller 
from  engaging  in  a  separate  and  independent  business  of 
the  same  kind,  and  to  solicit  the  customers  of  the  old  busi- 
ness, even  in  the  same  city  or  village,  much  less  in  a  city 
or  village  200  miles  or  more  distant.  "  In  order  to  pre- 
clude the  seller  from  engaging  in  such  separate  and  inde- 
pendent business,  there  must  be  an  agreement  to  that  effect, 
based  upon  a  good  and  valuable  consideration,  and  not  con- 
trary to  law  or  public  policy."  WasMmm  v.  Dosch,  68 
Wis.  439,  and  cases  there  cited ;  Williams  v,  Fa/rvamd^  88 
Mich.  473;  Y^mon  v.  Hallam,  34  Ch.  Div.  748.  True,  the 
transfer  of  the  good  will  to  the  plaintiff  included  the  trade- 
marks ;  but  it  is  to  be  remembered  that  a  trade-mark  gives  no 
exclusive  right  to  the  device  or  article  to  which  it  is  applied. 
It  is  in  no  sense  a  patent,  and  gives  the  proprietor  thereof  ^o 
exclusive  right  or  monopoly  of  the  thing  manufactured  and 
sold.  The  theory  upon  which  actions  for  the  infringement 
of  trade-marks  are  maintained  is  that  the  law  will  not  allow 
one  person  to  sell  his  own  goods  as  and  for  the  goods  of 
another.  Marshall  i?.  Pinkham^  52  Wis.  580.  To  the  same 
effect  is  Lawrence  Mfg.  Co,  v.  Tenn:  Mfg,  Co.  138  XJ.  S.  537 ; 
Jay  V.  Zadler,  40  Ch.  Div.  649.  It  is  only  the  dealer's  own 
trade  and  his  own  business  which  are  thus  to  be  protected  by 
his  own  trade-mark.  Gesslerv.  Griebj  80  Wis.  25.  It  does  not 
relate  to  the  nature,  quality,  or  mode  of  operation  of  the 
thing  sold,  but  merely  to  the  designation,  name,  or  mark 
by  which  it  is  sold.  Such  being  the  functions  of  a  trade- 
mark, it  is  obvious  that  the  plaintiff's  right  to  the  marks  in 
question  would  not  be  infringed  by  the  manufacture  and 
sale  of  wagons  and  vehicles  of  similar  make  and  style  by 
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any  person,  even  in  Bacine,  much  less  by  the  JFisA  brothers 
themselves  at  South  Superior. 

The  right  of  the  defendants  to  manufacture  and  sell 
similar  wagons  and  vehicles  being  admitted,  as  it  must,  the 
question  remains  whether  they  also  had  the  right  to  affix 
thereto  the  words  "  Fish  Bros.,"  "  Fish  Bros.  &  Co.,"  and 
the  picture  of  a  fish.  The  picture  of  a  fish,  as  used,  must 
he  regarded  simply  as  another  way  of  designating  the  sur- 
name "  Fish  "  as  the  founder  and  originator  of  the  particu- 
lar make  of  wagons  and  vehicles  thus  manufactured  and 
sold.  In  Bwrgess  v.  BurgesSj  17  Eng.  L.  &  Eq.  257, 17  Jur. 
292,  John  Burgess  and  his  son  William  R,  as  partners  un- 
der the  firm  name  of  "John  Burgees  &  Son,"  sold  "Bur- 
gess' Essence  of  Anchovies  "  at  No.  107  Strand.  The  father 
died,  and  the  son,  William  R,  continued  the  same  business, 
selling  the  same  article  at  the  same  place,  in  the  name  of 
the  old  firm.  William  R  had  a  son  William  H.,  whom  he 
employed  in  the  business  on  a  salary.  Subsequently  Will- 
iam H.  left  the*  employ  of  his  father,  and  went  into  the 
same  business  for  himself,  selling  the  same  article  under 
.  the  same  name,  but  at  a  lower  price,  and  advertised  the 
same  as  "  Late  of  107  Strand."  The  father  filed  a  bill  in 
equity  to  restrain  the  son  from  conducting  that  business  in 
that  way,  and  in  giving  the  opinion  of  the  court  Knight 
Bbuob,  L.  J.,  said :  "  All  the  queen's  subjects  have  a  right, 
if  they  will,  to  manufacture  and  sell  pickles  and  sauces, 
and  not  the  less  that  their  fathers  have  done  so  before 
them.  All  the  queen's  subjects  have  a  right  to  sell  them 
in  their  own  name,  and  not  the  less  so  that  they  bear  the 
same  name  as  their  fathers ;  and  nothing  else  has  been  done 
in  that  which  is  the  question  before  us.  .  .  .  He  [the 
defendant]  carries  on  business  under  his  own  name,  and 
sells  essence  of  anchovy  as  '  Burgess'  Essence  of  Anchovy,' 
which  it  is.  ...  The  only  ground  of  complaint  is 
the  great  celebrity,  which,  during  many  years,  has  been 
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possessed  by  the  elder  Mr.  Burgess'  essence  of  anchovy. 
That  does  not  give  him  such  exclusive  right,  such  a  monop- 
oly, such  a  privilege,  as  to  prevent  any  man  from  making 
essence  of  anchovy  and  selling  it  under  his  own  name." 
The  court  did,  however,  restrain  the  son  from  advertising 
as  "  Late  of  107  Strand."  See  Ma/rshM  v.  Pinhhamy  52 
Wis.  583-586,  and  other  cases  there  cited.  In  Brawn 
Chemical  Co.  v.  Meyers  139  U.  S.  540,  it  was  held  that  "  an 
ordinary  surname  cannot  be  appropriated  as  a  trade-mark 
by  any  one  person  as  against  others  of  the  same  name  who 
are  using  it  for  a  legitimate  purpose ;  although  cases  are 
not  wanting  of  injunctions  issued  to  restrain  the  use  even 
of  one's  own  name,  where  a  fraud  upon  another  is  mani- 
festly intended,  or  where  he  has  assigned  or  parted  with 
his  right  to  use  it.  The  owner  of  a  trademark,  bearing  his 
own  name,  which  is  affixed  to  articles  manufactured  at  a 
particular  establishment,  may  in  selling  the  latter  confer 
upon  the  purchaser  exclusive  authority  to  use  the  trade- 
mark." In  the  case  at  bar  there  is  no  agreement  giving 
such  exclusive  right  to  the  plaintiff,  and  hence  we  must 
conclude  that  the  defendants  are  at  liberty  in  good  faith  to 
apply  to  the  wagons  and  other  vehicles  manufactured  by 
them  the  words  "Fish  Bros.,"  or  "Fish  Bros.  &  Co.,"  or 
the  picture  of  a  fish,  provided  they  do  it  in  a  way  not  cal- 
culated to  induce  persons  to  buy  the  same  as  and  for  those 
manufactured  by  the  plaintiff  at  Bacine. 

3.  The  defendants  ask  to  enjoin  the  plaintiff  from  the 
use  of  those  words  and  that  device  as  a  trade-mark  in 
their  business  at  Bacine.  In  Thynne  v.  Shove^  L.  B.  45  Ch. 
Div.  577,  the  plaintiff,  A.  Thynne,  sold  his  stock  in  trade 
and  business  of  a  baker,  and  the  good-will  thereof,  includ- 
ing trade  cards  bearing  the  name  of  "A.  Thynne,  Baker," 
to  the  defendant.  The  deed  and  transfer  contained  an  as- 
signment of  "  all  the  beneficial  interest  and  good  will  of 
the  said  Arthur  Thynne  in  the  said  trade  or  business,"  but 
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contained  no  express  assignment  of  the  right  to  use  the 
plaintiff's  name.  After  the  purchase  the  defendant  used 
the  trade  cards  bearing  the  plaintiff's  name  until  they  were 
exhausted,  and  then  printed  further  trade  cards  bearing 
the  plaintiff's  name  as  before.  In  an  action  to  restrain  the 
defendant  from  printing  or  publishing  any  such  cards,  or 
otherwise  trading  in  the  name  of  the  plaintiff,  it  was  held 
that  the  defendant,  "  by  virtue  of  the  assignment  to  him 
of  the  good  will  of  the  business,  was  entitled  to  use  the 
name  of  the  plaintiff  for  the  purpose  of  showing  that  the 
business  was  that  formerly  carried  on  by  the  plaintiff,  but 
must  not  80  exercise  that  right  as  to  expose  the  plaintiff  to 
liability;  and  held  that,  under  the  circumstances,  an  in- 
junction must  be  granted  to  restrain  the  defendant  from 
using  the  plaintiff's  name  in  such  a  way  as  to  expose  him 
to  any  liability."  In  the  case  at  bar  we  discover  nothing 
to  indicate  that  the  plaintiff  is  using  the  words  "  Fish  Bros." 
or  "  Fish  Bros.  &  Co."  in  a  manner  to  expose  anj^  of  the 
defendants  to  liability.  In  fact,  no  claim  of  that  kind  is 
made ;  and  hence  so  long  as  the  plaintiff  uses  those  words 
honestly  and  truthfully,  and  for  the  legitimate  purpose  de- 
signed, the  defendants  have  no  ground  for  complaint.  On 
the  authorities  cited,  and  others  which  might  be  cited,  we 
are  constrained  to  hold  that  the  defendants  are  not  entitled 
to  an  injunction  against  the  plaintiff. 

On  the  same  theory  the  defendants  have  the  lawful  right 
to  honestly  and  truthfully  state  where  they  formerly  re- 
sided, the  experience  they  have  respectively  had,  and  the 
skill  they  respectively  possess  in  the  manufacture  of  wagons 
and  other  vehicles ;  but  they  have  no  right  to  represent 
their  present  business  as  the  same  which  they  formerly  con- 
ducted at  Racine.  The  circular  addressed  "  To  Our  Old 
Customers  and  the  Implement  Trade,"  issued  by  Fish  Bros. 
&  Co.,  and  mentioned  in  the  complaint  and  the  foregoing 
statement,  is,  to  a  limited  extent,  objectionable  on  this 
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ground;  as,  for  instance,  where  it  speaks  of  their  "change 
of  location ''  and  "  firm  name,"  Fish  Bros.,  "  formerly  bi 
Eacine,  Wis.,"  and  for  the  "first  time  since  1883  we  shall  be 
able  to  furnish  our  patrons  with  the  genuine  Fish  Bros.  & 
Co.  wagon,  fully  up  to  our  old  standard  of  that  date."  But 
the  defendants  may  truthfully  and  in  good  faith  publish 
the  good  qualities  and  material  of  the  wagons  and  vehicles 
manufactured  by  them,  and  their  superior  facilities  for 
the  manufacture  of  the  same  at  South  Superior.  In  other 
words,  their  advertisements  and  marks  must  truthfullvand 
in  good  faith  refer  to  their  own  manufactures,  trade,  and 
business,  and  not  to  those  of  the  plaintiff. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 

WiNSLow,  J.  I  agree  that  the  words  "  Fish  Bros.  Wagon  " 
and  the  rebus  of  the  fish  were  trade  names  or  labels  ap- 
pertaining to  the  business  transacted  at  the  Eacine  factory, 
and  that  the  right  to  use  such  names  or  labels  upon  wagons 
was  acquired  by  the  plaintiff  by  its  purchase  of  that  busi- 
ness. 

Such  a  right  is,  in  its  very  nature,  exclusive,  and  if  the 
plaintiff  owns  it  the  defendants  manifestly  do  not  own  it. 
In  my  judgment,  the  defendants  have  no  right  to  mark 
their  wagons  with  either  the  words  or  the  rebus. 

Probably  thoy  have  the  right  to  use  the  firm  name  "Fish 
Bros.  &  Co.,"  if  they  do  not  use  it  in  such  a  way  as  to  mis- 
lead the  public,  but  this  would  not  give  them  the  right  to 
use  a  trade  name  or  label  on  their  wagons  which  is  the  dis- 
tinctive mark  of  the  product  of  the  Eacine  factory,  and  the 
right  to  use  which  has  passed  from  the  defendants  T.  G. 
and  K  B.  Fish  to  that  concern. 

See  note  to  this  case  in  16  L.  R  A.  45a— BiP. 
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Ebusb,  by  guardian  (id  litem,  Appellant,  vs.  The  CmoAOo^ 
MiLWAUKEB  &  St.  Paul  Eailway  Company,  Bespond- 
ent. 

May  rt  ^  JwM  16, 1899. 

EaUroads:  Injury  io  hrakeman  coupling  cars:  Negligence  of  engineer: 
Court  and  Jury. 

1.  In  an  action  by  a  brakeman  against  a  railway  compcmy  for  in- 
juries received  while  coupling  cars  upon  which  the  draught  irons 
were  at  diiferent  heights,  it  is  held  that»  as  there  was  no  e video  oe 
tending  to  show  that  such  dififerenoe  in  any  way  contributed  to  the 
accident  there  was  no  question  for  the  jury  as  to  defendant's  neg- 
ligence in  that  respect 

&  But  there  being  evidence  tending  to  prove  that  just  as  plaintiff 
was  about  to  couple  the  cars,  without  any  signal  the  train  suddenly 
came  back  with  increased  speed  and  thereby  crushed  his  hand  be- 
tween the  bumpers,  it  was  error  to  direct  a  verdict  for  defendant 
For  negligence  of  the  engineer  in  such  a  case,  defendant  is  liable 
under  ch.  488,  Laws  of  1880. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

Plaintiff  was  head  brakeman  upon  a  freight  train,  in  the 
employ  of  defendant,  on  and  prior  to  January  16,  1891,  on 
which  day,  about  4  o'clock  a.  m.,  he  was  attempting  to 
make  a  coupling  between  two  freight  cars  in  the  yards  of 
defendant  at  Janesville,  and  had  his  hand  crushed  between 
the  draught  irons  of  the  cars.  The  engine,  with  one  car 
attached,  was  backing  towards  the  car  to  be  coupled,  in  re- 
sponse to  signals  given  by  plaintiff  with  his  lantern,  and 
two  unsuccessful  attempts  had  been  made  to  make  the 
coupling  before  the  accident,  resulting  each  time  in  knock- 
ing the  detached  car  further  along  the  track.  At  the  third 
attempt  the  accident  happened.  The  car  attached  to  the 
engine  was  furnished  with  a  Janny  draught  iron,  and  had 
the  link  in  it.  The  detached  car  was  provided  with  a  Pot- 
ter draught  iron.  These  draught  irons  are  quite  different 
in  construction  and  appearance,  the  Janny  being  consider- 
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ably  wider  vertically,  while  the  Potter  has  a  considerably 
larger  hole  for  the  reception  of  the  link.  The  plaintiff  tes- 
tified that  the  Potter  draught  iron  upon  the  detached  car 
was  four  to  six  inches  lower  than  the  Janny  iron  upon 
the  other  car,  while  it  should  be  on  substantially  the  same 
level  if  in  good  condition,  and  he  claimed  that  the  accident 
resulted  partially  from  this  alleged  defective  condition  of 
the  draught  iron  on  the  detached  car,  and  partially  from 
the  fact  that  the  engineer  (as  he  claims)  suddenly  backed 
his  engine  without  any  signal,  just  as  he  was  about  to  make 
the  coupling. 

It  is  unnecessary  to  state  the  defendant's  evidence.  After 
the  evidence  was  all  in,  the  court  directed  a  verdict  for  the 
defendant,  and  from  judgment  thereon  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  JPhthers,  Jeffris 
cfe  Fijidd^  and  oral  argument  by  0.  H.  Fethers  and  M.  O. 
Jeff^ris. 

John  T.  Fishy  for  the  respondent,  to  the  point  that  ch. 
438,  Laws  of  1889,  does  not  cover  the  case,  and  that  the 
company  is  not  liable  for  the  negligence  of  an  engineer 
while  managing  his  engine,  but  only  When  in  charge  of  a 
stationary  signal,  target  point,  blocl^  or  switch,  cited  Laws 
.of  Mass.  1887,  ch.  270,  sec.  1,  subd.  3 ;  Thyng  v.  FUcKburg 
B.  Co.  30  K  E.  Rep.  (Mass.),  169;  HaMmfv.  Perks,  L.  R  1 
Q.  B.  444. 

WmsLow,  J.  The  long-established  rule  of  this  court  is 
that  a  verdict  for  defendant  should  only  be  directed  when 
the  plaintiff's  evidence,  under  the  most  favorable  construc- 
tion it  will  reasonably  bear,  including  all  reasonable  infer- 
ences from  it,  is  insufficient  to  justify  a  verdict  in  his  favor. 
Badmcmn  v.  C,  M.  cfe  St.  P.  B.  Co.  78  Wis.  22.  The 
plaintiff  claims  that  under  this  rule  his  evidence  was  suffi- 
cient to  require  submission  to  the  jury  of  at  least  two 
questions,  viz. :  First,  whether  defendant  was  not  guilty  of 


Digitized  by 


Google 


670  SUPREME  COURT  OF  WISCONSIN.  [82 

Kruse  vs.  The  Chicago,  Mflwaukee  &  St  Paul  R  Ca 

negligence  in  furnishing  a  car  of  defective  and  unsafe  con- 
struction without  notice  or  caution  to  plaintiff  of  the  de- 
fect; SLYidy  second,  whether  the  engineer  was  not  guilty  of 
negligence  for  which  defendant  is  liable  in  disobeying  sig- 
nals and  backing  the  train  suddenly  at  an  increased  rate 
of  speed,  just  as  the  coupling  was  about  to  be  made. 

1.  It  is  clear  that  there  was  no  sufl8cient  evidence  to  jus- 
tify the  submission  of  the  first  question  to  the  jury.  Giv- 
ing to  plaintiffs  testimony  its  most  favorable  construction, 
it  appears  that  the  sole  evidence  of  a  defect  was  that  the 
upper  surface  of  the  Potter  draught  iron  was  five  or  six 
inches  lower  than  the  Janny  iron,  and  that  the  opening  was 
four  inches  lower.  Conceding  that  from  this  evidence  the 
Potter  iron  could  be  found  in  a  defective  condition,  there  is 
no  evidence  tending  to  show  that  this  defect,  if  such  it 
was,  in  any  way  contributed  to  produce  the  accident.  Ac- 
cording to  plaintiffs  own  testimony,  the  link  went  in,  ap- 
parently without  diflBculty.  It  was  a  straight  link.  No 
fact  or  circumstance  is  stated  by  plaintiff  or  suggested  by 
his  testimony  which  in  any  way  tends  to  trace  the  injury 
to  the  condition  of  the  Potter  draught  iron.  The  hand  was 
crushed  between  the  two  draught  irons.  Every  fact  in 
plaintiffs  evidence  tends  to  show  that  it  would  have  been 
just  as  liable  to  be  crushed  had  the  draught  irons  been  ex- 
actly opposite  each  other. 

2.'  The  plaintiff  was,  however,  entitled  to  have  the  sec- 
ond question  submitted  to  the  jury.  His  evidence  tends  to ' 
prove  that  when  he  was  just  about  to  couple  the  two  cars, 
they  being  but  a  few  inches  apart,  without  any  signal  the 
train  suddenly  came  back  with  increased  speed,  and  thereby 
crushed  his  hand  between  the  bumpers.  One  reasonable 
inference  from  this  testimony  is  that  the  engineer  suddenly 
and  negligently,  without  notice,  changed  and  increased  the 
speed  of  his  engine  when  the  plaintiff  had  given  no  signal 
and  was  in  a  position  of  extreme  danger.    It  avails  not  to 
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say  that  the  engineer  and  fireman,  as  witnesses  for  defend- 
ant, both  deny  any  increase  of  speed.  Upon  the  question  of 
the  propriety  of  directing  a  verdict  for  defendant  the  evi- 
dence of  defendant's  witnesses  is  not  to  be  considered. 
The  jury  might  find,  under  the  plaintiffs  testimony,  that 
the  engineer,  without  any  signal,  negligently  increased  the 
speed  of  the  engine,  thereby  causing  plaintiffs  injury.  The 
defendant  is  liable  for  injuries  caused  to  an  .employee  by 
the  negligence  of  an  engineer,  in  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  employee.  Ch.  438, 
Laws  of  1889. . 

By  tJie  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


Winn,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in  error. 

May  gy-^une  16, 1892. 

Criminal  Law  and  Practice.  (/)  Former  acquittal,  when  a  bar:  Iden- 
tity of  offenses,  (f-4)  Instructions  to  jury:  Immaterial  errors, 
{6,  6)  Change  of  venue:  Prejudice:  Death  of  judge, 

1.  The  offenses  charged  in  two  indictments  are  not  identical  unless 
they  concur  both  in  law  and  in  fact  No  matter  how  closely  they 
are  connected  in  fact,  if  they  are  distinct  in  law  a  conviction  or  ac- 
quittal on  one  indictment  is  not  a  bar  to  a  prosecution  on  the  other. 
Thus,  where  one  person  made  a  felonious  assault  upon  another  by 
pointing  a  loaded  revolver  at  him  and  pulling  the  trigger,  and  in 
the  subsequent  struggle  to  disarm  the  assailant  the  revolver  was  dis- 
charged, killing  a  third  person,  an  acquittal  of  the  murder  of  such 
third  person  is  not  a  bar  to  a  prosecution  for  the  felonious  assault 

d.  An  instruction  that  if  the  defendant,  knowing  his  revolver  to  be 
loaded,  pointed  it  at  a  person  and  pulled  the  trigger  with  intent  to 
shoot  him,  the  intent  to  kiU  is  proven  even  though  the  revolver 
missed  fire,  is  held  not  erroneous  where  it  is  obvious  from  the  con- 
text (in  which  the  question  of  intent  is  fully  and  accurately  sub- 
mitted to  the  jury)  that  the  word  "shoot"  was  used  as  synonymous 
with"kiU." 
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8.  An  instruction  that  the  jury  could  not  in  this  case  return  a  verdict 
of  not  guilty  of  the  intent  and  guilty  of  the  assault,  but  that  their 
yerdict  must  be  either  guilty  or  not  guilty,  is  fields  if  erroneous,  not 
to  have  been  prejudicial  to  the  defendant 

4.  A  failure  to  explain  to  the  jury  what  constitutes  an  assault  or  what 

is  meant  by  the  term  '*  malice  aforethought^"  or  to  define  a  reason- 
able doubt,  is  held  not  error,  where  no  special  instructioBS  were 
asked  upon  those  subjects. 

5.  Upon  an  application  for  a  change  of  venue  on  the  ground  of  prej- 

udice of  the  judge,  an  order  was  made  changing  the  venue  to  a 
county  to  which  the  court  had  no  jurisdiction  to  send  it  Before 
the  record  had  been  transmitted  the  error  was  discovered,  and  said 
order  was  thereupon  vacated.  Before  any  further  order  was  made 
the  judge  died,  and  thereafter,  no  further  affidavit  of  prejudice  or 
application  for  a  change  having  been  made,  the  cause  was  tried  be- 
fore his  successor.  Hdd,  not  error. 
6^  The  failure  of  an  affidavit  of  prejudice  to  state  that  the  affiant  has 
good  reason  to  believe  that  the  judge  is  prejudiced,  is  probably  a 
fatal  defect 

EEEOE  to  the  Circuit  Court  for  Langlade  County. 

Growing  out  of  a  gambling  and  drinking  debauch  in  a 
saloon  at  Antigo,  in  Langlade  county,  on  October  23,  1889, 
a  quarrel  arose  between  the  plaintiff  in  error,  Lowell  A. 
Wmn,  and  one  Defoy,  one  of  the  proprietors  of  the  saloon, 
and  it  seems  that  Defoy  assaulted  Winn.  The  latter  there- 
upon left  the  saloon,  and  went  to  his  home,  obtained  a 
loaded  revolver,  and  returned  with  the  avowed  intention  of 
killing  Defoy.  They  met  on  the  sidewalk  in  front  of  the 
saloon.  There  were  also  present  one  McNeil,  the  partner 
of  Defoy,  and  Thomas  Coates.  Winn  pointed  the  revolver 
at  Defoy  and  pulled  the  trigger,  but  the  revolver  failed 
to  discharge.  Thereupon  the  others  seized  Winn  and  at- 
tempted to  disarm  him.  During  the  struggle  the  revolver 
was  discharged,  and  the  bullet  therefrom  entered  the  body 
of  Coates,  who  died  of  the  wound  a  few  days  later.  The 
revolver  was  either  accidentally  discharged,  or  it  was  inten- 
tionally fired  by  Winn  at  Defoy.  An  information  against 
Winn  was  filed  in  the  circuit  court  charging  that  by  reason 
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•of  such  shooting  he,  with  malice  aforethought,  feloniously 
did  kill  and  murder  Coates.  Winiv  was  tried  on  such  in- 
formation and  acquitted.  Thereupon  another  information 
against  Win7i  was  filed,  based  upon  the  transactions  above 
stated,  charging  that  he  then  and  there  feloniously  assaulted 
Defoy  with  intent  to  kill  and  murder  him.  To  such  in- 
formation Wmn  interposed  a  special  plea,  alleging  his  trial 
and  acquittal  on  the  information  preferred  against  him  for 
the  murder  of  Coates  in  bar  of  the  charge  for  the  felonious 
assault  on  Defoy.  The  circuit  court  overruled  such  plea ; 
that  is,  it  sustained  a  general  demurrer  thereto.  Winn 
thereupon  pleaded  not  guilty  to  the  charge  contained  in 
the  last  information.  He  was  tried  for  such  oflfense,  con- 
victed thereof,  and  sentenced  to  imprisonment  in  the  state 
prison  for  a  term  of  years.  He  has  sued  out  a  writ  of  error 
from  this  court  to  obtain  a  review  and  reversal  of  such 
judgment.  The  proceedings,  testimony,  and  rulings  on  the 
trial  are  sufficiently  stated  in  the  opinion,  in  connection 
with  the  statement  and  consideration  of  the  various  errors 
assigned  as  grounds  for  a  reversal  of  the  judgment.  • 

For  the  plaintiff  in  error  there  was  a  brief  by  John  K 
Martin  and  BenJ.  M.  Qoldherg^  attorneys,  and  OUn  <&  But- 
levj  of  counsel,  and  the  cause  was  argued  orally  by  Mr, 
Goldberg  and  Mr.  J.  M.  Olin.  To  the  point  that  it  was 
error  to  overrule  the  plea  of  former  acquittal,  they  cited 
Const,  art.  I,  sec.  8 ;  R  S.  sec.  4610 ;  Bishop,  Cr.  Law,  sees. 
1060, 1061 ;  Clem  v.  State,  42  Ind.  420, 13  Am.  Eep.  369 ;  State 
^.  Pujo.H  La.  Ann.  346;  Triplettv.  Comm.  84JK:y.  193;  Fox 
v.  State,  50  Ark.  528;  Boberts  v.  State,  14  Ga.  8,  15  Am. 
Dec.  528;  JSblt  v.  State,  38  6a.  187;  Comm.  v.  Bright,  78 
Ky.  238;  State  v.  Damon,  2  Tyler  (Vt.),  387;  State  v.  Smith, 
43  Vt.  324;  Hamilton  v.  State,  36  Ind.  280,  10  Am.  Rep. 
22,  28;  Fritz  v.  State,  40  Ind.  18;  Wininger  v.  State,  13  id. 
540;  Stat^  v.  Cooper,  13  N.  J.  Law,  361,  25  Am.  Dec.  490; 
Wilcox  V.  State,  6  Lea  (Tenn.),  571 ;   StaU  v.  RoUvns,  12 
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Rich.  Law  (S.  C),  297;  Coram,  v.  HawkinSy  11  Bush  (Ky.), 
603;  Ben  v.  State^  22  Ala.  9;  State  v.  Johnson^  12  id.  840; 
Regina  v.  Gould^  9  Car.  &  P.  364;  Fiddler  v.  StaU,  7 
Humph.  508;  Wharton,  Cr.  Law,  391;  Hale,  P.  C.  531; 
Fisher  V.  Comm.  1  Bush,  211 ;  Quitzow  v.  State^  1  Tex.  App. 
47;  Oleson  v,  State^  20  Wis.  58. 

For  the  defendant  in  error  there  was  a  brief  by  Michael 
Kirwam^j  and  oral  argument  by  J.  M.  CUmceyy  Assistant 
Attorney  General.  As  to  the  plea  of  former  acquittal, 
they  cited  Abbott,  Cr..T.  B.  sec.  106,  and  cases  cited;  Whar- 
ton, Cr.  PL  &  Pr.  sec.  468 ;  1  Bishop,  Cr.  Law,  sees.  1057, 1059 ; 
11  Am.  <fe  Eng.  Ency.  of  Law,  937;  1  Wharton,  Cr.  Law, 
sees.  565,  566 ;  Peoj^le  v.  MajorSy  65  Cal.  138,  52  Am.  Rep. 
295;  Comm.  v.  lioiy,  12  Pick.  496;  State  v.  Flder^  65  Ind. 
282;  United  States  v.  Barnharty  6  Cr.  Law  Mag.  201 ;  Comm. 
V.  Bakemariy  105  Mass.  53,  59,  60 ;  Morey  v.  Comm.  108  id. 
433,  434;  State  v.  Standifer^  5  Porter  (Ala.),  523;  Campbell 
V.  People^  109  111.  565 ;  Gordon  v.  State^  71  Ala.  315 ;  Comm. 
V.  Tenney,  97  Mass,  50;  Bumes  v.  People^  1  Parker,  Cr. 
Rep.  182;  Dinkey  v.  Comm.  17  Pa.  St.  126;  Johnson  v.  Siatey 
19  Tex.  App.  453 ;  State  v.  ffomeman,  16  Kan.  452 ;  Wornack 
V.  Statey  7  Coldw.  (Tenn.),  508;  Johnson  v.  Statey  65  Ga.  94; 
Comm.  V.  CuHeTy  9  Allen,  486 ;  People  v.  ParroWy  80  Mich. 
567;  State  v.  Larkiny  49  N.  H.  36;  State  v.  BuzzeUy  58  id. 
257;  Comm.  v.  AndrewSy  2  Mass.  409;  WUUam^  v.  Sta^y  13 
Tex.  App.  285. 

Lyon,  C.  J.  1.  The  special  plea  in  bar  of  this  prosecution 
sufficiently  avers  that  the  charge  of  the  murder  of  Coates 
in  the  first  information,  and  the  charge  of  an  assault  with 
intent  to  murder  Defoy  irt  the  present  information,  are 
predicated  upon  one  and  the  same  act  of  Winn.  It  is  cor- 
rectly argued  in  the  plea,  as  it  was  at  the  bar,  that  if  he 
committed  the  alleged  felonious  assault  upon  Defoy,  and  in 
doing  so  killed  Coates,  although  unintentionally,  he  is 
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guilty  of  murder.  But  the  jury  acquitted  him  of  the  crime 
of  murder,  and  from  that  fact  the  inference  is  plausibly 
drawn  that  the  jury  must  necessarily  have  negatived  the 
alleged  felonious  assault  upon  Defoy,  for  otherwise  they 
would  have  convicted  Winn  of  the  murder  charged.  It 
was  very  earnestly  and  ingeniously  contended  in  argument 
by  the  learned  counsel  for  Winn  that  in  substance  and 
legal  effect  such  acquittal  is  an  acquittal  of  the  charge  of 
felonious  assault  in  the  present  information,  and  that  by 
compelling  the  accused  to  trial  therefor  he  was  put  twice 
in  jeopardy  of  punishment  for  the  same  offense,  in  violation 
of  the  constitutional  and  statutory  declaration  of  rights  in 
that  behalf.    Const,  art.  I,  sec.  S;  R.  S.  sec.  4610. 

The  arguments  for  and  against  the  sufficiency  of  this 
special  plea  are  very  full  and  able,  and  numerous  adjudica- 
tions are  cited  on  either  side  in  support  of  the  respective 
propositions  of  counsel.  To  review  the  cases  would  call 
for  a  treatise  on  this  branch  of  the  law.  We  do  not  feel 
called  upon  to  undertake  the  task  of  writing  one.  We 
adopt  as  the  law  on  this  subject  the  rule  laid  down  by 
Chief  Justice  Shaw  in  Coram,  v.  Rohy^  12  Pick.  496.  The 
rule  is  that  the  offenses  charged  in  two  indictments  are  not 
identical  unless  they  concur  both  in  law  and  infact^  and 
that  the  plea  of  autrefois  aequit  or  convict  is  bad  if  the  of- 
fenses charged  in  the  two  indictments  be  distinct  in  law,  no 
matter  how  closely  they  are  connected  in  fact.  In  order 
to  determine  whether  there  is  a  concurrence  in  law,  that  is, 
whether  a  conviction  or  acquittal  on  one  indictment  is  a 
good  bar  to  a  prosecution  on  another,  the  true  inquiry  is 
whether  the  first  indictment  was  such  that  the  accused 
might  have  been  convicted  under  it  by  proof  of  the  facts 
alleged  in  the  other  indictment.  If  he  could  not,  the  con- 
viction or  acquittal  under  the  first  indictment  is  no  bar. 
The  result  of  an  application  of  this  test  to  the  present  in- 
quiry is  obvious.     Winn  could  not  have  been  convicted  of 
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the  murder  of  Coates  merely  upon  proof  that  he  made  a 
felonious  assault  upon  Defoj.  Proof  that  he  killed  Coates 
would  also  be  required.  Hence  an  acquittal  on  the  infor- 
mation charging  the  murder  of  Coates  is  no  bar  to  this  in- 
formation for  a  felonious  assault  on  Defoy,  and  the  special 
plea  was  properly  overruled.  To  the  same  effect  is  the 
English  case  of  Qiteen  v.  Morris^  L.  R  1  Or.  Cas.  90,  in 
which  the  accused  was  convicted  of  an  assault  and  battery, 
and  suffered  punishment  therefor,  and  afterwards  the  in- 
jured party  died  of  the  wounds  inflicted  upon  him  by  the 
accused.  '  A  subsequent  indictment  for  manslaughter  was 
upheld  on  the  ground  that  the  two  prosecutions,  though 
founded  on  the  same  assault,  were  for  different  offenses. 
The  same  question  has  frequently  arisen  in  prosecutions 
for  violations  of  excise  laws,  and  the  rule  above  stated 
seems  to  have  been  invariably  applied  by  the  courts. 
Black,  Intox,  Liq.  648,  ch.  21,  §  555,  and  cases  cited  in 
notes. 

The  reasonableness  and  justice  of  the  above  rule  is  shown 
and  emphasized  by  the  testimony  on  the  trial  of  this  case. 
It  appears  quite  satisfactorily,  if  not  conclusively,  there- 
from that  Winn  made  a  distinct  felonious  assault  upon 
Defoy  when  he  pointed  his  loaded  revolver  at  him  and 
snapped  it,  which  had  no  connection  with  the  killing  of 
Coates,  and  that  such  killing  resulted  from  the  struggle  to 
disarm  TFm^i,  and  was  purely  accidental.  Very  likely 
Winn  was  acquitted  of  the  murder  of  Coates  on  similar 
proofs,  and  the  jury  may  not  have  considered, —  probably 
did  not  consider, —  whether  Winn  intended  to  kill  Defoy 
or  not  when  the  revolver  missed  fire.  Had  issue  been 
taken  upon  the  special  plea,  and  tried  on  the  testimony  in 
this  record,  we  should  expect  the  jury  to  find  that  the  first 
assault,  to  wit,  the  attempt  by  Winn  to  shoot  Defoy,  had 
nothing  to  do  with  the  acquittal  of  Winn  of  the  murder  of 
Coates,  and  that  the  question  whether  such  attempt  was  or 
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was  uot  a  felonious  assault  upon  Defoy  was  not  involved 
in  such  acquittal  This  shows  that  Wmn  may  be  guilty  of 
the  felonious  assault  on  Defoy  and  yet  not  guilty  of  the 
murder  of  Coates.  A  rule  which  would  absolve  Winn 
from  conviction  and  punishment  for  the  assault  upon  Defoy, 
of  which  he  was  guilty,  merely  because  he  was  acquitted  of 
the  murder  of  Coates,  of  which  he  was  not  guilty,  would 
be  a  most  vicious  one,  and  would  shock  all  sensible  and  just 
ideas  of  the  proper  administration  of  criminal  justice.  We 
dc  not  hesitate  to  reject  such  a  rule.  The  demurrer  to  the 
special  plea  was  properly  sustained. 

2.  The  prosecution  being  pending  in  the  circuit  court  of 
Langlade  county,  Winn  filed  an  affidavit  of  the  prejudice 
of  the  judge  of  that  court  (Judge  Mybes),  and  thereupon 
the  court  made  an  order  changing  the  place  of  trial  to  the 
circuit  6ourt  of  Sheboygan  county.  Soon  thereafter  it  was 
discovered  that  ch.  166,  Laws  of  1889,  so  amended  sec. 
2626,  R.  S.,  as  to  require  the  cause  to  be  sent  to  some 
county  in  an  adjoining  circuit.  Langlade  county  was  in 
the  tenth,  and  Sheboygan  county  in  the  fourth,  circuit,  and 
these  circuits  did  not  and  do  not  adjoin.  Thereupon,  on 
motion  of  the  district  attorney  (the  record  still  remaining 
in  Langlade  county),  the  court  vacated  the  order  changing 
the  place  of  trial  to  Sheboygan  county.  It  was  then  dis- 
covered that  the  affidavit  of  prejudice  failed  to  state  that 
the  affiant  had  good  reason  to  believe  that  the  judge  was 
prejudiced,  but  only  that  he  had  reason  so  to  believe.  No 
further  order  was  made  changing  the  place  of  tciaL  Before 
the  trial  Judge  Mybbs  died,  and  the  cause  was  tried  in  the 
circuit  court  of  Langlade  county  before  Judge  Goodlajjd, 
his  successor.  No  affidavit  of  his  prejudice  was  made,  and 
there  was  no  further  application  that  the  cause  be  sent  to 
another  county.  It  is  now  claimed  that  because  of  the 
foregoing  proceedings  the  circuit  court  of  Langlade  county 
had  no  jurisdiction  to  try  the  accused.    We  think  other- 
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wise.  That  court  had  no  jurisdiction  to  change  the  place 
of  trial  to  Sheboygan  county,  and  had  the  record  been  sent 
there  Judge  Gilson  would  have  ordered  its  return.  Prob- 
ably the  affidavit  of  prejudice  is  fatally  defective.  Gar- 
penter  v.  ShepardsoUy  43  Wis.  406 ;  Smith  v.  Clarksy  70  Wis. 
137.  But,  whether  it  is  or  not,  the  death  of  Judge  Myees 
before  any  valid  order  was  made  changing  the  place  of 
trial  renders  the  affidavit  of  his  prejudice  inoperative,  and 
after  his  death  the  case  could  not  properly  have  been  sent 
to  another  county  on  account  of  his  alleged  prejudice  when 
living.  It  would  be  a  singular  rule  of  practice  which 
would  require  the  case  to  be  sent  to  another  circuit  after 
the  judge,  whose  alleged  prejudice  is  the  sole  ground  for 
the  change,  is  dead.  We  conclude  that  the  circuit  court  of 
Langlade  county  did  not  lose  jurisdiction  of  the  case,  and 
that  TTmTi  was  properly  tried  in  that  court. 

3.  In  his  charge  to  the  jury  the  learned  circuit  judge 
said :  "  If  you  find  that  the  defendant,  knowing  the  revolver 
to  be  loaded,  pointed  it  at  Defoy  and  pulled  the  trigger 
thereof  with  intent  to  shoot  Defoy,  the  intent  to  kill  is 
proven,  even  though  you  should  also  find  that  the  revolver 
missed  fire  or  failed  to  go  oflf."  Error  is  assigned  upon  this 
sentence  of  the  charge.  The  criticism  upon  it  is  that  it  as- 
sumes the  intent  to  kill  as  a  legal  proposition  if  Winn  at- 
tempted to  shoot  Defoy,  whereas  his  intent  may  have  been 
only  to  wound  or  maim  Defoy,  and  not  to  kill  him.  It  is 
perfectly  obvious  that  the  judge  only  intended  to  say  to  the 
jury  that  the  fact  that  the  revolver  missed  fire  did  not  aflfect 
the  intent  of  Winn  in  attempting  to  fire  it,  and  that  he 
employed  the  word  "  shoot "  as  synonymous  with  "  kill," 
the  word  being  frequently,  perhaps  usually,  employed  in 
that  sense.  This  is  very  clear  from  the  immediate  context, 
in  which  the  court  fully  and  accurately  submitted  the  ques- 
tion of  intent  to  the  jury.  We  think  it  quite  impossible 
that  the  jury  could  have  been  misled  by  the  possible  want 
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of  accuracy  in  the  use  of  the  term  "  shoot "  in 
tion. 

4.  Error  is  also  assigned  upon  the  following 
the  charge :  "  Ordinarilj^,  when  an  offense  is  cb 
the  charge  is  assault  with  intent  to  commit  the 
jury  is  at  liberty,  if  they  so  think  or  if  the  eviden 
them  to  do  it,  to  return  a  verdict  of  not  guilty  o 
and  guilty  of  the  assault.  I  say  this  is  ordinal 
but  I  do  not  think  it  is  the  case  here.  I  there 
you  that  your  verdict  in  this  case  ra^ust  be  either  j 
guilty ;  that  under  the  evidence  in  this  case  you  a 
erty  to  return  any  other  verdict  except  as  I  have 
or  not  guilty."  It  is  the  settled  law  of  this  coui 
the  decisions  may  be  elsewhere,  that,  assuming  t 
struction  to  be  inaccurate,  and  that  the  Jury  s 
boen  instructed  that  if  they  should  negative  ti 
intent  charged  they  might  still  convict  Winn  o: 
such  inaccuracy  is  not  reversible  error.  It  wai 
DioJceraon  v.  State,  48  Wis.  288,  and  in  Mam/nin^ 
Wis.  178.  If  a  person  accused  of  crime  is  not  pi 
of  the  whole  crime  charged,  but  only  of  a  le 
which  is  included  in  the  main  charge,  it  may 
instruct  the  jury  that  they  must  convict  of  the  i 
or  acquit  entirely.  But  the  error  is  favorable 
cused,  for  it  saves  him  from  the  liability  to  be  < 
the  less  offense,  of  which,  perhaps,  he  ought  to  b 
The  argument  against  the  rule  is  based  on  the 
that  the  jury  are  determined  to  convict  the  accu 
crime,  and  if  not  allowed  to  convict  him  of  t 
which  he  is  proved  to  be  guilty,  they  will  conv 
greater  crime  without  proof.  Such  an  assui 
grievous  injustice  to  jurors,  and  a  severe  i 
of  the  institution  of  trial  by  jury.  We  belie 
above  stated  to  be  a  sound  one,  and  must  there 
to  chancre  it.  There  is  no  conflict  in  the  decis 
(K)urt  on  that  subject. 
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5.  Exception  was  taken  because  the  court  failed  to  ex- 
plain to  the  jury  what  constituted  an  assault,  or  what  is 
meant  by  the  term  "  malice  aforethought,"  or  to  define  a 
reasonable  doubt.  Inasmuch  as  no  instructions  were  asked 
on  those  subjects,  such  alleged  failures  are  not  error.  Coun- 
sel indulged  in  some  criticisms  on  the  language  of  certain 
instructions,  but  we  find  nothing  therein  erroneous  or  mis- 
leading. 

By  ike  Court. —  The  judgment  of  the  circuit  court  is 
afBirmed. 


ZoLDOBKE,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

May  28 — June  15, 1892, 

Cbdonal  Law  and  Pbaoticb  :  Murder  by  Poisonino.  (1)  Proof  of 
corpus  delicti  (2)  Evidence  of  previous  poisoning,  (8-6)  Instruc- 
tions to  jury,  (7)  Exclusion  of  witnesses  from  court  room,  (8-11) 
Expert  testimony.  (13)  Immaterial  error,  (13)  New  trial:  Bight 
to  have  motion  heard:  Statement  by  judge  for  publication, 

1.  Upon  a  trial  for  murder  by  strychnine  poisoning  it  is  not  essential 

that  possession  of  strychnine  by  the  defendant  be  shown  by  direct 
evidence.  It  is  enough  if  it  be  shown  that  such  poison  was  in  the 
house  in  which  the  defendant  lived,  within  her  easy  and  immediate 
reach,  and  that  she  knew  of  it 

2.  The  fact  that  a  member  of  the  family  in  which  the  defendant  lived 

had  died  from  strychnine  poisoning  previous  to  the  poisoning  in 
question,  might  properly  be  considered  by  the  jury  in  determining 
whether  the  poisoning  in  question  was  accidental  or  not 

8L  It  was  not  error  for  the  court  in  charging  the  jury,  to  submit  to 
them  the  question  whether  the  death  in  question  was  natural  or 
was  caused  by  strychnine  poisoning,  the  jury  not  being  misled 
thereby  to  suppose  that  such  question  was  submitted  as  decisive  of 
the  whole  case. 

4  Nor  was  it  error  to  'present  to  the  jury,  separately  and  in  their  or- 
der, the  questions  whether  the  deceased  committed  suicide  and 
whether  her  death  was  the  result  of  accidental  poisoning. 
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5.  It  was  not  error  for  the  court,  in  charging  the  jury,  to  state  in  gen- 
eral terms  the  claims  of  the  prosecution  as  to  the  oircumstanoee  of 
the  death,  although  he  did  not  state  the  claims  of  the  defense  with 
respect  thereto,  where  he  was  not  requested  to  state  such  claims  of 
the  defense,  and  where  he  did  not  attempt  to  sum  up  or  restate  the 
evidence  or  express  any  opinion  upon  it,  but  expressly  charged  the 
jury  that  the  weight  and  effect  of  the  eTideDC9  wai  whoHy  for 
them. 

&  Where  the  question  of  defendant's  guilt  is  fairly  left  to  the  jury 
upon  the  entire  evidence  and  with  correct  instructions,  the  omission 
to  give  other  instructions  which,  though  proper  in  themselves,  were 
not  asked  for  and  were  not  necessaiy  in  point  of  law,  Is  not  error, 

7.  The  ei^dusion  of  other  witnesses  from  the  ooort  room  while  a  wit- 
ness is  testifying  is  a  matter  entirely  within  the  discretion  of  the 
trial  court 

8L  It  was  not  error,  on  a  trial  for  murder  by  strychnine  poisoning,  to 
permit  the  mother  of  the  deceased,  although  not  an  expert  witness, 
to  state  the  apparent  effect  the  administration  of  chloroform  had 
upon  her  daughter  after  the  poisoning. 

9.  A  physician  who,  in  addition  to  his  knowledge  gained  from  study  of 
the  books  on  the  subject,  had  attended  one  case  of  strychnine 
poisoning  besides  the  one  in  question,  was  competent  to  testify  as 
an  expert,  lUthough  when  he  attended  such  previous  case  he  bad 
not  yet  received  a  diploma  from  a  medical  coUega  Soquet  v.  State, 
72  Wia  659,  distinguished. 

10.  A  physician,  having  testified  in  a  general  way  as  to  the  symptoms  of 

strychnine  poisoning,  was  asked  on  cross-examination,  "  Can  you 
conceive  of  such  a  t^ing  as  a  young  girl  twenty-three  or  twentf- 
f our  years  old  withstanding  thirty-five  strychnine  convulsions?" 
Heldy  that  it  was  not  error  to  exclude  such  question  on  the  ground 
that  the  facts  upon  which  the  opinion  asked  for  was  based  should 
have  been  put  before  the  jury  by  a  hy^iothetical  question. 

11.  It  was  not  a  material  error  to  permit  a  physician  to  answer  a  hypo- 

thetical question  as  to  the  cause  of  death,  where  such  question, 
though  objected  to  on  the  ground  that  it  did  not  state  all  the  facts, 
did  state  all  facts  absolutely  essential  to  enable  the  witness  to  form 
an  intelligent  opinion,  and  where  he  was  cross-examined  fully  as  to 
the  facts  embraced  in  it  and  also  as  to  the  facts  claimed  to  have  been 
omitted  Voaburg  v.  Putney,  80  Wis.  638,  distinguished 
12l  An  error  in  refusing  to  permit  a  witness  to  be  asked  on  cross-exam- 
ination as  to  a  discrepancy  in  her  testimony  given  at  the  inquest 
and  that  given  by  her  on  the  preliminary  examination,  was  cured 
by  subsequently  allowing  her  to  be  fully  interrogated  upon  that 
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18,  After  a  verdict  of  guilty  and  before  a  motion  for  a  new  trial  had 
been  filed,  the  trial  judge  stated  to  a  newspaper  correspondent  that 
he  was  firmly  convinced  that  the  evidence  warranted  the  convic- 
tion. Held,  that  this  was  not  an  infringement  of  the  right  of  the 
defendant  to  have  a  motion  for  a  new  trial  heard. 

ERROR  to  the  Circuit  Court  for  Richland  County. 

An  information  was  filed  in  the  circuit  court  of  Richland 
county,  charging  the  plaintiff  in  error  with  having  on  the 
8th  day  of  January,  A.  D.  1891,  at  said  county,  feloniously, 
wilfully,  and  with  malice  aforethought  killed  and  mur- 
dered one  Ella  Maly,  against  the  peace,  etc.  After  plead- 
ing not  guilty  to  the  information,  a  change  of  venue  was 
awarded  to  the  circuit  court  for  Grant  county,  where  the 
case  was  tried  and  a  verdict  was  rendered  finding  the 
plaintiff  in  error  guilty  of  murder  in  the  first  degree.  Upon 
this  verdict  she  was  sentenced  to  confinement  in  the  state 
prison  for  life.  The  record  of  the  evidence  given  at  the 
trial  is  very  voluminous,  and  the  rulings  complained  of 
numerous.  A  motion  was  made  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  law  and  against  the 
evidence;  for  errors  in  the  court  in  remarks  made  in 
the  presence  and  hearing  of  the  jury  during  the  trial;  for 
tjie  refusal  of  the  court  to  exclude  witnesses  for  the  state 
from  the  court  room  while  other  witnesses  were  being  ex- 
amined, as  requested  by  defendant's  Tcounsel;  for  errors  of 
the  court  in  admitting  improper  testimony  over  objections 
of  the  defendant;  in  rejecting  proper  testimony  offered  by 
the  defendant ;  and  in  refusing  to  allow  the  defendant  to 
ask  proper  questions  of  the  witnesses  on  cross-examination ; 
and  for  error  in  the  charge  of  the  court. 

The  plaintiff  in  error,  an  unmarried  young  woman,  came 
to  Richland  Center  in  1888,  where  she  was  employed  and 
made  her  home  at  the  house  of  Dr.  Mitchell.  Afterwards 
she  began  working  in  the  millinery  business,  and  so  con- 
tinued to  the  time  of  the  death  of  Ella  Maly,  still  making 
her  home  in  the  family  of  Dr.  Mitchell,  with  whom  she 
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lived  on  intimate  terms.  At  the  first  Christmas  after  she 
came  there,  in  1888,  she  and  Dr.  Mitchell  and  Mrs.  Mitchell 
exchanged  presents,  and  so  at  the  subsequent  Christmas. 
In  February,  1890,  Mrs.  Mitchell  gave  birth  to  a  child,  and 
was  in  ill  health  for  some  considerable  time,  but  not 
seriously  ill.  She  died  quite  unexpectedly  on  the  25th  of 
March,  1890.  For  several  hours  preceding  her  death  she 
was  in  the  exclusive  care  and  charge  of  Rose  Zoldoshe  ajid 
her  son,  Freddy  Mitchell,  a  youth  about  ten  years  of  age. 
During  a  portion  of  this  time  the  accused  was  in  the  bed- 
room alone  with  her.  Mrs.  Mitchell  died  in  spasms  and 
.  convulsions,  manifesting  symptoms  of  strychnine  poisoning. 

Among  other  things  kept  in  the  house  of  Dr.  Mitchell 
was  a  small  bottle  containing  strychnine,  in  his  cabinet  in 
the  parlor,  not  sealed,  having  an  ordinary  cork,  which  any 
person  could  remove  without  difficulty.  It  was  purchased 
to  poison  rats  and  other  vermin,  the  family  having  been 
annoyed  by  rats  and  mice.  Some  time  prior  to  his  wife's 
death.  Dr.  Mitchell  took  this  bottle  out  from  his  cabinet  to 
the  dining-room  table,  and  prepared  some  strychnine  and 
cheese  to  poison  rats.  This  was  done  while  Rose  Zoldoshe 
and  Freddy  Mitchell  were  present.  The  bottle  had  a  regu- 
lar poison  label  upon  it,  with  "  strychnine  "  printed  in  the 
English  language,  and  was  in  a  position  in  the  cabinet 
where  any  member  of  the  family  could  get  it,  and  it  con- 
tained from  one  fourth  to  one  third  of  a  teaspoonful  of 
strychnine. 

Considerable  testimony  was  given  tending  to  show  that 
the  accused  became  enamored  of  the  doctor  and  was  desir- 
ous of  marrying  him.  After  the  funeral  she  objected  to 
Mrs.  Mitchell's  sister  tafeing  the  baby  to  Monroe  to  care  for 
it,  and  she  continued  as  a  miember  of  the  household,  caring 
for  the  child  and  Freddy  somewhat,  and  giving  some  atten- 
tion to  the  household  affairs.  Dr.  Mitchell's  family  con- 
sisted of  an  old  lady,  Mrs.  Handy,  who  did  some  work 
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about  the  bouse  and  took  care  of  tbe  baby,  his  son  Freddy^ 
and  the  hired  girl,  Annd.  Kistler.  After  Mrs.  Mitchell's 
death,  the  accused  refused  to  go  into  the  room  where  her 
corpse  lay,  and  made  the  remark  to  one  of  the  witnesses 
that  money  could  not  hire  her  to  go  into  that  room,  and 
also  stated  that  Mrs.  Mitchell  had  said  to  her  that  if  she 
(Mrs.  Mitchell)  should  die  the  doctor  would  be  paying  at- 
tention to  her  {Rose  Zoldoahe)  within  two  months,  and 
would  marry  her  within  six  months.  After  Mrs.  Mitchell's 
death  she  {Rose)  retained  her  position  in  the  millinery 
store.  No  further  attention  was  given  to  the  sudden  and 
unexpected  death  of  Mrs.  Mitchell  until  after  the  death  of. 
Ella  Maly,  January  9, 1891. 

During  the  month  of  October,  1890,  Rose  went  to  the- 
house  of  Mrs.  Emma  Hyndman  in  considerable  excite- 
ment, entered  without  knocking,  and  said  to  Mrs.  Hynd- 
man she  came  to  talk  about  Dr.  Mitchell ;  that  he  had  not 
acted  natural  of  late;  that  she  did  not  know  why;  that 
periiaps  Mrs.  H.  might  have  some  influence  with  him. 
Mrs.  H.  finally  said,  "  Rose^  do  you  want  me  to  recommend 
you  to  the  doctor?  "  She  answered  she  did.  Mrs.  H.  saw 
Rose  shortly  after  this,  and  Rose  remarked,  "  It's  all  right, 
now." 

In  November,  Rose  went  to  the  oflBce  of  Dr.  Lovcring, 
pretending  to  want  some  medicine  for  a  pain  in  her  side, 
though  she  was  then  living  at  the  home  of  Dr.  Mitchell. 
Mrs.  Lovering  being  present.  Rose  said  to  the  doctor  she 
would  like  to  have  a  talk  with  him  in  private.  Mrs.  Lever- 
ing left  the  room,  and  Rose  said  to  the  doctor,  "I  want  you 
to  do  me  a  favor."  She  wished  him  to  speak  with  Dr. 
Mitchell;  that  Dr.  Mitchell  thoughts  a  good  deal  of  him,  and 
believed  what  he  said ;  that  Dr.  Mitchell  had  told  her  be- 
fore that  he  (Dr.  Lovering)  had  picked  him  out  a  good 
woman,  and  she  was  a  jewel,  and  if  he  would  speak  a  good 
word  for  her  it  might  have  some  influence  with  the  doctor  ^ 
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that  she  had  taken  care  of  the  children  a  good  while,  and 
he  ought  to  marry  her;  that,  if  he  would  speak  a  good 
word  for  her  to  the  doctor,  when  he  married  Jier  she  would 
give  him  $10.  She  subsequently  called  on  Dr.  Lovering, 
and  inquired  if  he  had  seen  Dr.  Mitchell,  and,  on  being  in- 
formed that  he  had,  she  wished  to  know  how  he  seemed,— 
whether  he  oared  anything  for  her ;  and  inquired  of  Dr.  L.  if 
Dr.  Mitchell  cared  anything  about  May  Hyndman.  Soon 
after  these  interviews  Dr.  L.  received  a  letter,  unsigned, 
which  the  proof  tends-to  show  was  in  the  handwriting  of 
Boscj  containing  a  five-dollar  bill,  which  was  as  follows : 
"Dear  Friend:  You  have  done  well.  I  will  give  you  $5 
now,  and  the  other  when  your  work  is  finished.     Burn  this 

up.    Yours, .    P.  S.    I  can  see  a  great  change  in 

the  doctor.  Se  gave  me  the  loveliest  Christmas  present 
you  ever  saw.  /  know  you  did  good  work.  Yours  ever." 
Dr.  L.  called  on  her  and  offered  her  back  the  $5,  saying 
that  what  he  did  was  not  for  pay,  and  that  she  must  take 
it  back.     She  insisted  on  his  keeping  it  as  a  Christmas  gift. 

Previous  to  Christmas,  1890,  Dr.  Mitchell  had  occasion- 
ally ridden  out  with  Ella  Maly ;  on  one  occasion  had  spent 
some  time  with  her  preparing  music  and  a  program  for  ex- 
ercises of  the  Methodist  and  Baptist  churches  at  Eidiland 
Center ;  and  on  one  occasion  Ella  Maly  called  at  his  house 
in  respect  to  the  entertainment,  and  met  the  doctor  in  the 
parlor,  Ro%e  being  in  an  adjoining  room,  the  doors  to  which 
were  at  first  open,  but  presently  the  doctor  closed  them. 
After  a  short  time  he  and  Ella  went  out  together,  and  he 
accompanied  her  up  the  street  in  the  direction  where  she 
was  employed.  Considerable  testimony,  circumstantial  and 
otherwise,  was  given  tending  to  show  that  Rose  became 
extremely  jealous  of  Ella  Maly;  and  it  was  conjectured 
that  the  doctor  might  marry  Ella  Maly. 

On  the  8th  of  January,  1891,  Rose  got  up  a  party  at  Dr. 
Mitchell's  house,  inviting  several  young  ladies,  and,  among 
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others,  Ella  Maly  and  her  sister  Lilly.  She  procured  for 
supper  that  evening  some  oysters,  which  were  served  in 
soup,  and  oranges,  and  one  of  the  other  girls  furnished  cake. 
On  that  afternoon  Rose  attempted  to  purchase  in  one  store 
five  cents  w6rth  of  oysters,  and  was  refused.  Going  to  an- 
other store,  she  purchased  five  cents  worth  of  oysters,  stat- 
ing at  both  places  that  she  intended  to  take  them  home 
and  try  them,  as  she  expected  to  purchase  some  for  the 
party  that  night.  The  evidence  shows  that  she  did  not 
bring  them  home  with  her.  She  had,  it  appeared,  pur- 
chased oysters  before  in  such  small  quantities.  After  mak- 
ing the  purchase  of  five  cents  worth  of  oysters  she  went  to 
Bailey's  store,  where  Miss  Maly  was  employed,  appeared 
excited,  and  passed  Miss  McKay  at  the  door,  with  whom 
she  was  well  acquainted,  without  speaking  to  her,  although 
she  met  her  face  to  face.  She  appeared  to  have  no  busi- 
ness in  the  store,  except  to  request  Miss  Maly  to  invite 
Miss  McKay  to  attend  the  party  that  evening,  and,  though 
she  met  her  at  the  door,  did  not  herself  invite  or  speak  to  her. 
After  she  left  Bailey's  store  she  purchased  five  cents  worth 
of  chocolate  creams  in  one  store,  and  passing  from  there 
to  another,  bought  another  similar  package  of  chocolate 
creams. 

The  testimony  shows  that  strychnine  has  an  exceedingly 
bitter  taste,  and  that  it  can  be  taken  without  much  fear  of 
detection  in  a  raw  oyster  or  chocolate  creams.  The  invited 
guests  arrived  at  the  house  of  Dr.  Mitchell,  some  of  them 
between  4  and  6  o'clock,  and  Ella  Maly  and  her  sister  at 
about  6.  Shortly  after  Anna  McClaren,  then  employed  at 
Dr.  Mitchell's,  who  prepared  the  supper,  announced  that  it 
was  ready,  when  the  young  ladies  repaired  to  the  dining 
room,  taking  places  as  designated  by  Rose^  she  sitting  down 
with  the  others.  Shortly  after  she  had  taken  her  seat,  and 
before  they  began  to  eat,  she  excused  herself,  saying  that 
she  was  sick.    She  passed  out  of  the  back  door,  came  around 
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the  house,  and  in  at  the  front,  door,  and  went  upstairs  to 
her  room.  The  other  young  ladies  finished  their  supper, 
when  Miss  McClaren,  on  request  of  Rose^  asked  May  Hynd- 
raan  to  step  up  to  her  room.  When  Miss  Hyndman  went 
up  into  the  haJl,  she  found  Rostra  room  at  the  end  of  the 
hall,  and  no  light  in  it,  and  as  she  approached  the  room 
door  she  saw  the  shadow  of  a  person  on  the  wall  in  the 
ha^  moving  about  in  Roa^a  room.  When  Rose  heard  her 
approaching,  she  threw  herself  down  on  the  bed,  but  the 
bed  was  not  in  such  a  condition  as  to  indicate  that  she  had 
been  lying  down.  She  pretended  to  be  very  sick.  When 
Miss  Hyndman,  who  remained  in  the  room  a  few  minutes, 
was  about  to  go  downstairs.  Rose  said,  "  Tell  Ella  Maly  to 
come  up.  I  want  to  see  her ; "  and  added,  as  she  was  going 
out  of  the  door,  "  I  want  to  talk  with  her  about  a  book." 
Ella  Maly,  upon  request  of  Miss  Hyndman*,  went  to  Rosens 
room,  remaining  there  with  her  alone  but  a  few  minutes, 
and  returning  to  the  parlor.  Shortly  after  Rose  joined 
them.  Ella  Maly  and  her  sister  remained  some  time  after 
Rose  came  downstairs,  Ella  and  Freddy  playing  the  organ 
and  singing.  Ella  Maly  also  went  into  the  kitchen,  and 
helped  Miss  McClaren  wash  dishes.  While  sh^  was  in  the 
kitchen  Rose  began  a  conversation  with  Lilly  Maly,  stating, 
without  any  suggestion  from  the  latter,  in  substance,  that 
it  was  strange  how  many  persons  were  now  having  con- 
vulsions ;  that  persons  who  appeared  perfectly  well  would 
in  a  few  minutes  go  into  convulsions  and  die;  that  the  "  air 
was  actually  filled  with  it." 

At  about  8  o'clock  Ella  Maly  and  her  sister  arose  to  go 
home.  Rose  took  them  into  an  adjoining  room  to  get  their 
wraps,  which  was  without  a  light,  except  as  reflected  from 
a  hanging  lamp  in  the  other  room.  After  stepping  into 
that  room  where  it'  was  somewhat  dark,  she  took  a  pack- 
age of  candy  which  was  on  the  bureau,  poured  out  some  in 
her  hand,  and  gave  it  to  Lilly  Maly,  and  poured  out  some 
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more,  and  gave  it  to  Ella  Maly.  About  that  time  Miss 
McClaren  came  into  the  room  with  a  lamp.  The  girls 
started  home,  and  immediately  after  they  left  the  house 
Rose  sat  down  to  the  table  and  ate  quite  a  hearty  supper. 
As  they  were  leaving  Dr.  Mitchell's  house,  Ella  Maly  ate 
one  of  the  chocolate  creams  which  she  had  just  received 
from  Rose  in  the  room.  After  they  had  got  a  little  farther 
towards  home  she  ate  another,  and  remarked  how  bitter  it 
tasted.  Within  a  few  minutes  thereafter  she  spoke  about 
strange  and  peculiar  sensations  which  she  felt  in  her  lower 
limbs;  she  had  never  felt  anything  like  it  before,  and 
seemed  to  become  very  much  excited  and  frightened.  She 
said  it  was  creeping  up  her  limbs;  that  it  was  in  her  arras; 
that  she  could  walk  no  further;  fell  down  in  the  snow,  and 
before  long  went  into  convulsions.  She  was  heard  moan- 
ing at  a  distance  of  one  block  while  she  lay^there.  Dr. 
Mitchell  was  immediately  called,  also  Dr.  Haskell.  After 
Dr.  Mitchell  left  his  house,  Ro^e  and  Anna  McClaren  and 
Freddy  Mitchell  began  playing  dominoes,  and  the  doctor 
soon  returned  for  some  medicine.  After  he  left  the  house, 
Rose  refused  to  play ;  said  she  could  not  play  any  more ; 
that  Ella  must  be  awfully  sick,  the  doctor  looked  so  pale. 
Miss  McClaren  and  Freddy  soon  after  went  to  bed,  but 
Rose  remained  up,  either  walking  the  floor  or  lying  on  the 
lounge,  and  did  not  go  to  her  room  during  the  entire  night. 
After  Ella  Maly  was  first  so  affected,  convulsion  after 
convulsion  followed,  until  about  12  o'clock  at  night,  when 
there  was  a  period  of  about  three  hours  and  a  half  during 
which  she  had  no  convulsion,  and  the  medical  testimony 
tends  to  show  that  convulsions  had  been  retarded  by  mor- 
phia and  chloroform,  which  were  given  her;  but  they 
again  returned,  and  continued  until  she  died,  about  7  o'clock 
in  the  morning.  The  testimony  set  forth  her  symptoms 
and  the  character  of  the  convulsions  fully,  and  the  attend- 
ing physicians  and  several  other  physicians  testified  that 
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they  were  unmistakably  those  of  strychnine  poisoning.  The 
evidence  shows  that  half  a  grain  is  a  fatal  dose.  There 
was  a  poet  mortem  examination  of  Ella  Maly,  and  strych- 
nine was  found  in  the  contents  of  the  stomach  and  liver. 
Professor  Haines  extracted  and  purified  three  eighths  qf  a 
grain  of  strychnine,  and  testified  that  a  larger  quantity 
was  undoubtedly  taken.  The  testimony  of  Dr.  Bellfield, 
of  Chicago,  a  specialist  on  kidneys  and  kidney  diseases, 
was  that  Ella  Maly  was  in  a  perfect  state  of  health,  and 
.  that  she  did  not  die  of  any  kidney  disease  or  uraemic  poi- 
soning. The  testimony  further  shows  that  the  medicine 
given  Ella  Mally  on  the  night  of  the  8th  of  January  and 
the  morning  of  the  9th  contained  no  strychnine,  and  that 
the  embalming  fluid  contained  none.  The  proof  tended  to 
establish,  without  contradiction,  that  Ella  Maly  died  of 
strychnine  poisoning;  that  she  was  of  the  age  of  about 
twenty-three  years,  in  good  health  and  cheerful  spirits,  and 
employed  as  book-keeper  in  a  store  at  Richland  Center, 
where  she  had  worked  continuously  for  a  period  of  four 
years  without  missing  a  day  from  sickness ;  from  the  time 
she  had  her  supper,  shortly  after  6  o'clock,  to  the  time  she 
left  Dr.  Mitchell's,  she  neither  ate  nor  drank  anything: 
from  the  time  she  left  Dr.  Mitchell's  house  to  the  time  she 
was  taken  sick  she  had  taken  nothing  into  her  system  except 
a  portion  of  the  chocolate  creams  given  her  by  Rose  as  she 
was  about  to  start  home,  and  that  she  was  taken  sick  within 
fifteen  or  twenty  minutes  after  she  had  eaten  the  creams ; 
that  libse  Zoldoake  had  at  this  time  a  motive  in  destroying 
the  life  of  Ella  Maly,  namely,  to  prevent  her  marrying  Dr. 
Mitchell ;  and  that  there  was  strychnine  in  a  bottle  at  Dr. 
Mitchell's  on  that  evening,  and  that  fact  was  known  to 
'Hose  Zoldoake, 

After  it  was  suspected  that  Ella  Maly  had  died  from 
strychnine  poisoning,  Roae  said  it  certainly  could  not  be 
from  anything  she  had  eaten,  because  all  the  girls  had  eaten 
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the  same  food,  but  she  never  mentioned  the  fact  that  Ella 
had  received  from  her  this  candy.  On  the  morning  of 
Ella's  death,  she  (Hose)  went  to  her  place  of  business  with- 
out knowing  that  Ella  had  died,  but  shortly  after  she  learned 
the,  fact.  At  this  time,  however,  there  was  no  suspicion 
resting  on  her.  She  at  once  became  very  much  excited, 
and  took  sick,  and  came  home  assisted  by  Mrs.  Wilson  ; 
said  death  always  aflPected  her  very  seriously.  At  11  o'clock 
that  day  Dr.  Mitchell  returned  home,  and  said  that  suspi- 
cion rested  on  Base.  After  the  doctor  went  out  she  became 
very  nervous,  went  up  stairs  and  began  moaning  and  mak- 
ing such  a  strange  noise  that  she  attracted  the  attention  of 
Miss  McClaren,  who  was  in  the  parlor.  She  said  to  Miss 
McClaren,  "Suppose  there  was  poison  found  in  Ella's 
stomach,  could  they  tell  what  the  poison  was  taken  in?'' 
She  spoke  about  the  penitentiary,  and  said,  "  If  one  was 
sentenced  to  the  penitentary,  would  it  be  a  life  sentence?" 
Miss  McClaren,  who  was  in  the  house  with  her,  said,  "  I 
suppose  the  house  will  be  searched,  so  that  they  can  ascer- 
tain if  there  was  anything  about  the  house  to  cause  suspi- 
cion to  rest  upon  it."  Hose,  immediately  after  this  sugges- 
tion, went  upstairs,  and  soon  came  down  with  a  small 
package  in  her  hand,  went  to  the  stove,  lifted  the  lid  oflf, 
and  put  it  in.  In  speaking  of  the  death  of  Mrs.  Mitchell, 
she  said  Mrs.  Mitchell  might  have  eaten  poison  herself; 
that  the  doctor  might  have  got  her  in  the  notion  of  taking 
it,  and  she  was  sick  and  appeared  cross,  and  might  have 
eaten  it  again. 

In  referring  to  the  post  mortem  examination  of  Ella  Maly, 
Rose  said  she  thought  Mrs.  Maly  ought  not  to  permit  it ; 
that  it  would  not  give  her  any  satisfaction,  biit  be  a  ter- 
rible thing.  Several  witnesses  testified  that  they,  in  com- 
pany with  Rose^  sat  up  as  watchers  the  night  after  Ella 
Maly  died ;  that  when  the  others  went  into  the  room  and 
viewed  the  corpse.  Rose  did  not ;  that  she  never  went  into 
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theroom  that  night.  During  the  night  they  were  discuss- 
ing the  sad  death  of  Miss  Maly,  and  shed  tears,  but  Rose 
showed  no  emotion  whatever.  On  the  day  of  the  funeral 
Rose  accompanied  other  parties  to  the  church,  but  it  was 
filled  with  people,  and  they  were  obliged  to  go  to  the  par- 
sonage until  after  the  funeral  services  were  performed. 
When  the  services  were  over  the  people  passed  up  the  aisle, 
viewed  the  corpse,  and  passed  down  through  on  the  other 
side.  Rose  Zoldoske  started  to  go  up  the  aisle  to  view  the 
corpse,  and  was  taken  sick,  and  had  to  be  assisted  out  of 
the  church  by  several  present.  She  was  cs^ried  to  the 
parsonage,  and  one  of  the  doctors  who  made  the  post 
mortem  examination  of  Ella  Maly  stated  they  had  made 
such -examination,  and  that  everything  was  all  right.  She 
remarked  she  "  was  very  much  afraid  it  was  not  all  right." 
In  conversation  with  a  witness  she  said,  "  Don't  you  think 
it  is  awful  for  the  doctor  to  allow  Mrs.  Mitchell's  body  to 
be  taken  up?"  Witness  remarked,  "No,  he  ought  to  do 
that."  "  Well,"  she  said,  "  do  you  think  the  doctor  would 
do  such  a  thing?"  Witness  says,  "What?"  She  says, 
"  Do  you  think  the  doctor  would  give  her  anything  to  kill 
her?"  At  this  time  there  was  no  knowledge  or  report 
whatever  as  to  what  caused  the  death  of  Mrs.  Mitchell. 

After  she  was  committed  to  jail,  on  January  lith,  she 
wrote  a  letter  to  Miss  May  Hyndman,  in  which  she  says, 
among  other  things :  "  I  hope  and  pray  that  everything  is 
all  right.  Mrs.  Ludwig  says  she  is  sure  it  is,  and  Dr.  Lud- 
wig  said  he  knows  that  the  candy  was ;  they  have  proved 
it ;  and  he  said  it  was  all  right  if  I  could  prove  that  I  did 
not  send  for  her  to  come  upstairs.  I  said  I  could  prove  it ; 
I  asked  for  you,  and  you  said  the  same  as  I  did.  I  could 
swear  to  it.  Oh,  I  hope  and  pray  you  will  say  the  same. 
That  is  all  that  will  save  me.  I  know  I  am  innocent,  and 
God — I  told  them  I  knew  that  you  would  stand  by  me, 
and  I  hope  and  pray  you  will.  I  will  pay  you  well.  I  said 
you  told  me  you  was  sorry  I  felt  bad.    Swear  to  this  in 
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the  letter  you  write.  I  said  like  this,  I  wanted  to  see  you 
to  tell  you  why  I  left  the  table,  and  you  come  up  and  said, 

*  We  are  all  going  to  church  except  Lilly  and  Ella,  and 
would  you  like  to  see  her.'  Dr.  Ludwig  said  for  me  to  get 
you  to  say  that,  and  it  would  be  all  right.  So,  dear  Mabel, 
do  you  know  that  was  all.  Oh,  God,  help  me,  you  will 
swear  to  it.  Remembep  and  write  'these  few  words, '  I 
sent  her  on  my  own  accord.'  I  said  like  this,  I  would  like 
to  see  you,  and  you  said,  *  We  are  all  going  to  church  ex- 
cept Lillie  and  Ella,  would  you  like  to  see  her?'    I  said, 

*  Yes.'  Oh,  Af ay,  I  hope  you  will  stand  by  me.  I  tell  that 
you  sent,  her  because  you  could  not  stay  with  me,  so  you 
sent  her  on  your  own  accord.  They  said  it  would  be  all 
settled.  God  knows  it  is  all  right.  Please  answer  by  next 
mail,  so  I  can  prove  it.  They  are  almost  all  on  my  side 
now.  Be  sure,  dear  May,  and  write  that  back.  Dr.  Lud- 
wig said  he  was  sure  it  was  settled,  and  Mrs.  Ludwig  said 
she  hoped  and  prayed  it  was  all  right,  for  she  heard  some 
one  say  you  sent  Ella  up  yourself,  because  you  did  not 
want  to  leave  me  alone,  and  I  said  I  could  prove  it,  I  did 
not  send  for  her.  I  sent  for  you,  and  you  could  not  stay 
and  sent  her.  May  God  help  me,  you  are  the  best  proof  I 
have.  Answer  by  next  mail."  Dr.  Ludwig  testifies  he 
never  made  any  such  suggestion  as  Rose  Zoldoske  intimated 
in  this  letter. 

Some  time  after  the  death  of  Ella  Maly  the  body  of  Mrs. 
Mitchell  was  exhumed,  and  di,po8t  mortem  examination  was 
had,  resulting  in  the  discovery  of  traces  of  strychnine,  and 
proof  was  given  that  Professor  Haines  extracted  and  puri- 
fied over  one  twelfth  of  a  grain  from  her  stomach.  He 
testified  that  strychnine  decomposes  in  time,  and  that  a  much 
larger  quantity  must  have  been  taken,  in  order  to  find  one 
twelfth  of  a  grain  at  such  a  late  period.  Proof  was  also  given 
tending  to  show  that  Mrs.  Mitchell  died  of  strychnine 
poisoning  and  in  severe  convulsions. 

The  boy  Freddy  Mitchell  testified  that  he  was  anxious  his 
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father  shoald  not  get  married  again,  and  he  had  said  three 
or  foar  times  he  would  kill  a  stepmother  if  his  father  mar- 
ried ;  that  he  had  heard  Boss  say,  if  she  had  a  stepmother 
she  woold  shoot  her ;  that  he  did  not  give  Ella  Maly  any- 
thing to  eat  on  the  night  in  qoestion. 

Considerable  testimony  bearing  on  the  subject  of  Mrs. 
Mitchell's  death  was  tendered  and  received,  defendant's 
counsel  making  no  objection  thereto,*  but  stating  that  they 
regarded  the  testimony  of  the  treatment  and  of  the  death 
of  Mrs.  Mitchell  as  not  having  anything  to  do  with  the  in- 
dictment for  the  murder  of  Ella  Maly,  and  that  it  was  im- 
material, but  that  they  did  not  want  any  shadow  to  hang 
over  the  defendant,  but  wanted  and  desired  a  thorough 
investigation  of  the  matter,  provided  they  were  allowed  to 
cross-examine  on  it.  Dr.  Mitchell  testified  that  the  bottle 
containing  strychnine  was  in  the  same  condition  on  the  8th 
day  of  January  as  when  his  wife  died,  March  25, 1890 ;  that 
he  examined  it  after  the  death  of  Ella  Maly,  and  could  not 
see  that  any  had  been  removed,  but  two  grains  or  so  might 
have  been  taken  without  his  being  able  to  notice  it. 

At  the  commencement  of  the  trial,  counsel  on  the  part  of 
the  defendant  requested  the  court  to  exclude  from  the 
court  room  all  witnesses  on  the  part  of  the  prosecution 
except  the  one  on  examination,  but  the  trial  judge,  after 
some  discussion,  said,  "  I  see  no  really  good  reason  why  this 
rule  should  be  enforced  in  this  case;"  and  denied  the  re- 
quest. 

Br.  M.  W.  Haskell  was  examined,  and  testified  to  his  at- 
tending Ella  Maly  on  the  night  of  January  8, 1891,  in  com- 
pany with  Dr.  Mitchell  and  others,  and  until  her  death. 
He  gave  a  very  full  description  of  hfer  case,  and  the  manner 
in  which  she  was  treated ;  testified  as  to  what  would  be  the 
symptoms  of  strychnine  poisoning,  and  that,  in  his  opin- 
ion, she  died  from  asphyxia,  caused  by  a*  spasm  of  the  re- 
spiratory muscles,  and  possibly  exhaustion,  combined, — 
Vol*  82  — 88 
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from  strychnine  poisoning.  He  testified  that  he  was  a 
graduate  of  a  medical  college  at  Fort  Wayne,  and  had 
practiced  seventeen  years ;  had  attended  one  case  where  a 
person  was  laboring  under  the  influence  of  strychnine 
poisoning;  had  made  a  study  of  strychnine  poisoning  at 
that  time  and  subsequently,  and  studied  nearly  all  the  tox- 
icological  works  by  eminent  authorities  in  America  and 
England;  that  he  wais  formerly  a  member  of  the  South- 
western Wisconsin  Medical  Association ;  and,  being  asked 
what  symptoms  he  discovered  which  led  him  to  think  that 
Ella  Maly's  case  was  one  of  strychnine  poisoning,  the  de- 
fendant objected,  and  a  discussion  arose  on  the  subject,  in 
which  the  case  of  Soquet  v.  StaUy  72  Wis.  669,  was  men- 
tioned. The  circuit  judge  proceeded  to  remark  to  some 
considerable  extent  upon  that  case  and  its  particular  feat- 
ures, and  said :  ^^  It  is  one  of  those  hard  cases  which  are 
said  to  make  bad  law,"  and  that  he  had  always  regarded 
this  case  as  bad  law,  but  that  it  is  the  law  of  this  state, 
although  he  did  not  think  it  correct  in  principle,  and  pro- 
ceeded to  state  what  he  considered  to  be  the  correct  rule; 
that,  in  this  case  of  so  much  importance  to  the  defendant, 
"  he  would  not  follow  what  he  believed  to  be  the  rule,  but 
what  the  supreme  court  had  laid  down  as  the  law  in  the  case 
of  Soquet  v.  State;  that  the  law  as  thus  laid  down  would  be 
the  law  governing  the  trial  as  to  the  competency  of  ex- 
perts." Exceptions  were  taken  by  the  counsel  for  defend- 
ant to  the  abovef  remarks  of  the  court.  The  objection  was 
then  sustained,  and  witness  was  asked,  "What  are  the 
symptoms  of  strychnine  poisoning?"  to  which  defendant's 
counsel  objected,  and  his  answer  was  received,  which  was 
quite  full.  Afterwards  the  defendant's  counsel  moved  to 
strike  out  all  of  the  testimony  of  this  witness  on  this  sub- 
ject, upon  the  ground  that  he  was  not  a  physician  at  all 
when  he  attended  the  case  of  strychnine  poisoning  in  Ohio, 
and  the  court  granted  the  motion,  with  the  right  to  admit 
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the  testimony  later  if  it  should  be  advised  that  it  would  be 
right  to  do  so.  The  defendant's  counsel  cross-examined 
the  witness  to  some  considerable  extent,  and  finally  with- 
drew the  motion  to  strike  out  his  testimony,  and  consented 
that  the  opinion  he  had  expressed  stand  as  a  part  of  the 
testimony  in  the  case,  but  subsequently  concluded  to  insist 
on  the  motion ;  whereupon  the  court  granted  the  motion  to 
strike  out  all  his  testimony  given  as  an  expert  on  the  ques- 
tion of  strychnine  poisoning;  and  the  counsel  for  the  de- 
fense also  excepted  to  the  refusal  of  the  court  to  allow 
them  to  ask  Dr.  Haskell  if  there  was  not  a  judgment  then 
hanging  over  him  in  Richland  county,  obtained  for  alleged 
malpractice. 

It  appears  that  Lilly  Maly,  upon  her  examination  upon 
the  inquest,  testifying  in  relation  to  what  was  said  between 
herself  and  her  sister  Ella  on  their  way  home  from  Dr. 
Mitchell's,  said  that  she  mentioned,  or  it  was  mentioned, 
that  the  creams  were  very  bitter.  On  the  examination  be- 
fore the  magistrate  she  testified  that  this  remark  was  made 
by  her  sister,  Ella  Maly.  Defendant's  counsel,  on  cross- 
examination,  asked  her  to  explain  to  the  jury  why  she  had 
changed  her  testimony.  This  was  objected  to,  and  the  ob- 
jection was  sustained,  but  the  defendant's  counsel  inter- 
rogated her  immediately  afterwards  in  relation  to  that 
matter,  and  drew  out  a  full  and  detailed  statement  from 
the  witness,  explaining  the  alleged  change  in  her  testimony 
fully,  and  which  was  admitted  without  objection. 

Z.  H.  Bancroft  and  H.  W.  Gkynoweth^  for  the  plaintiff  in 
error,  contended,  among  other  things,  that  evidence  of  the 
commission  of  one  crime  is  no  evidence  as  an  independent 
fact  of  the  commission  of  another,  and  it  is  the  duty  of  the 
court  in  its  instructions  to  limit  such  evidence  to  the  ques- 
tion of  motive  and  intent.  Comm.  v.  SAepa/rd,  1  Allen,  575 ; 
Wheeler  v.  State,  23  Tex.  App.  598;  Taylor  v.  State,  22  id. 
529;  Davidson  v.  State,  id.  372;  Kell^y  v.  State,  18  id.  262; 
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House  V.  State,  16  id.  25;  Mayfidd  v.  State,  23  id.  645; 
Barton  v.  State,  28  id.  483.  It  is  error  for  the  court  to 
make  suggestion  of  facts  or  circumstances  which  are  preju- 
dicial to  the  defendant,  and  at  the  same  time  not  to  state 
facts  which  are  in  her  favor.  Morgan  v.  State,  48  Ohio  St. 
371 ;  SmUh  v.  State,  88  Ala.  23,  73;  Zefler  v.  State,  122  Ind. 
206 ;  Goureen  v.  Comm.  99  Pa.  St.  388 ;  Dmgmanv.  State,  48 
Wis.  485;  Hill  v.  State,  17  id.  675;  Comm.  v.  Hourigan,  89 
Ky.  305;  Chicago,  B.  A  Q,  B.  Co.  v.  Oriffin,  68  111.  499. 
Where  circumstantial  evidence  alone  is  depended  upon  for 
conviction,  it  must  show  that  the  defendant  committed  the 
crime  and  that  nobody  else  did,  and  must  exclude  all  hy- 
potheses inconsistent  with  the  theory  of  defendant's  guilt 
and  establish  it  beyond  a  reasonable  doubt ;  and  it  is  of 
vital  importance  to  the  defendant  that  the  jury  should  be 
instructed  fully  and  clearly  upon  the  question  of  reasonable 
doubt.  Kerr,  Homicide,  sees.  516,  518,  528;  Greenl.  Ev. 
sec.  34;  People  v.  La^hanais,  32  Cal.  433;  Algeri  v.  State, 
25  Miss.  584;  PiMa  v.  State,  43  id.  4t72;  FifUan  v.  State,  13 
S.  W.  Rep.  (Tex.),  866;  Anderson  v.  Comm,  84  Va.  77;  Ter- 
ritory  v.  Behherg,  6  Mont.  467;  Broolcser  v.  State,  26  Tex. 
App.  693;  Wills,  Cir.  Ev.  188,  rule  4,  and  189;  People  v. 
Nelson,  85  Cal.  421;  State  v.  Moxley,  102  Mo.  874;  Daniels 
f;.  State,  14  S.  W.  Rep.  (Tex.),  395;  People  v.  Aihin,  66 
Mich.  460. 

For  the  defendant  in  error  there  was  a  brief  signed  by 
the  Attorney  General,  and  oral  argument  by  F.  H.  Bumham 
and  the  Attorney  General. 

PiNNET,  J.  1.  It  is  earnestly  contended  by  counsel  for 
the  defendant  that  in  this  case  the  oorpt^  delicti,  by  which 
is  meant  the  essential  substance  in  law  of  the  offense  charged, 
has  not  been  proved ;  that  possession  by  the  defendant  of 
the  deadly  poison  which  clearly  caused  the  death  of  Ella 
Maly  has  not  been  shown ;  that  this  is  legally  essential  to  a 
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conviction.  A  passage  in  Wills,  Circ.  Ev.  219,  founded  on 
the  case  of  Heff.  v.  Chraham  at  the  Carlisle  assizes,  but  which 
is  not  found  in  any  report  within  our  reach,  is  cited.  The 
author  lays  it  down  that  "the  possession  of  poisonous  mat- 
ter by  the  party  charged  with  the  administration  of  it  is 
always  an  important  fact,  and  where  death  has  been  caused 
by  poison  of  the  same  kind,  and  no  satisfactory  explanation 
of  that  fact  (possession)  is  given  or  suggested  by  the"  sur- 
rounding circumstances,  a  strong  inference  of  guilt  may  be 
created  against  the  accused ; "  and  he  states  in  this  connec- 
tion that  "  not  only  must  it  appear  that  the  accused  pos- 
sessed the  deadly  agent,  but  it  is  indispensable  to  show  that 
he  had  the  opportunity  of  administering  it."  He  quotes, 
too,  the  language  of  Mr.  Baron  Rolfb  in  Reg.  v.  Graham: 
**  There  was  also  another  question  which  was  most  impor- 
tant :  it  was  whether  the  party  who  had  the  opportunity  of 
administering  poison,  had  poison  to  administer." 

This  may  all  be  conceded,  but  it  does  not  follow  that  the 
proof  that  the  accused  had  possession  of  poison  to  adminis- 
ter must  be  direct  and  positive,  or  that  she  had  it  in  her 
exclusive  possession.  The  substance  of  the  offense  may  be 
proved  as  well  by  circumstantial  as  by  direct  evidence,  and 
it  is  enough  to  show  that  poison  was  immediately  at  hand, 
in  the  house  in  which  she  lived,  in  a  cabinet  usually  un- 
locked in  the  parlor,  and  that  she  had  knowledge  of  the 
fact;  that  it  was  within  her  easy  and  immediate  reach. 
All  this  the  evidence  clearly  tended  to  prove.  The  same 
learned  author  says  that  "no  universal  and  invariable  rule 
can  be  laid  down,  and  evei-y  case  must  depend  on  its  own 
particular  circumstances;  and,  as  in  all  other  cases,  the 
corptis  delicti  must  be  proved  by  the  best  evidence  which  is 
capable  of  being  adduced,  and  such  an  amount  and  combi- 
nation of  relevant  facts,  whether  direct  or  circumstantial, 
as  establish  the  imputed  guilt  to  a  moral  certainty,  and  to 
the  exclusion  of  every  other  reasonable  hypothesis," 
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In  TaweWa  Case  a  similar  question  was  presented,  where 
it  was  contended  that  there  ought  to  be  positive  proof  of 
the  mode  of  death,  and  that  such  a  quantity  of  poison  was 
found  in  the  body  of  the  deceased  as  would  necessarily  oc- 
casion death ;  but  Mr.  Baron  Pakkb  told  the  jury  that  "  if 
the  evidence  satisfied  them  that  the  death  was  occasioned  by 
poison,  and  that  poison  was  administered  by  the  prisoner, — 
if  that  is  proved  by  circumstantial  evidence,  it  is  not  nec- 
essary to  give  direct  and  positive  proof  what  is  the  quantity 
which  would  destroy  life,  nor  is  it  necessary  to  prove  that 
such  a  quantity  was  found  in  the  body  of  the  deceased,  if 
the  other  facts  lead  you  to  the  conclusion  that  the  death 
was  occasioned  by  poison,  and  that  it  was  knowingly  ad- 
ministered by  the  prisoner.  The  only  fact  which  the  law 
requires  to  be  proved  by  direct  and  positive  evidence  is  the 
death  of  the  party."  Wills,  Circ.  Ev.  233,  234.  And  Lord 
Campbell,  in  Pahneri  Casey  said  that  "  it  was  not  to  be  ex- 
pected that  witnesses  should  be  called  to  state  that  they 
saw  the  deadly  poison  administered  by  the  prisoner,  or 
mixed  up  by  the  prisoner,  openly  before  them.  Circum- 
stantial evidence  as  to  that  is  all  that  can  be  reasonably 
expected ;  and  if  there  were  a  series  of  circumstances  lead- 
ing to  the  conclusion  of  guilt,  a  verdict  of  guilty  might 
satisfactorily  be  pronounced."  Id.  235 ;  Trials  for  Murder 
by  Poisoning,  42,  43. 

We  think  it  is  clear  that  the  evidence  given  was  com- 
petent to  establish  the  body  or  substance  of  the  oifense 
charged,  and  it  appears  to  have  been  submitted  with  proper 
instructions  to  the  jury.  The  verdict  of  the  jury  cannot  be 
disturbed  on  the  ground  urged  by  counsel ;  and  as  there 
was  evidence  given  from  which  the  jury  might  fairly  find 
the  existence  of  every  essential  element  of  the  crime  with 
which  the  defendant  was  charged,  and  having  found  that 
she  was  guilty,  their  verdict  cannot  be  set  aside  as  contrary 
to  the  evidence.    A  discussion  of  the  evidence  would  serve 
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no  nsefal  purpose.  The  eviclenoe  tends  to  show  that  the 
defendant  was  enamored  of  Dr.  Mitchell,  and  was  deter- 
mined to  seoare  him  as  a  hasband  if  possible,  and  that  she 
regarded  the  deoeased,  Ella  Maly,  as  a  rival  and  an  obstacle 
to  her  success.  There  was  evidence  from  which  the  jury 
might  well  find  a  motive  for  the  crime  with  which  she  was 
charged. 

2.  The  court  charged  the  jury,  upon  the  subject  as  to 
whether  the  strychnine  poison  which  caused  the  death  of 
EUa  Maly  was  taken  by  her  by  accident,  that  "  it  is  proper 
for  you  to  consider  what  the  testimony  shows  of  the  death 
of  Mrs.  Mitchell  in  the  early  part  of  the  year  1890.  Does 
the  evidence  in  this  case  convince  you  beyond  reasonable 
doubt  that  she  died  of  strychnine  poison,  and  that  the 
strychnine  which  killed  her  was  not  the  nicx  vomica  which 
Dr.  Mitchell  prescribed  for  her?  If  it  does  not,  then  her 
death  can  have  no  hecurmg  upon  the  question  now  under 
consideration^  nor  upon  any  other  question  in  this  case. 
But  if  you  should  determine  the  question  just  suggested  in 
the  aflBrmative,  and  should  also  be  convinced  beyond  a  rea- 
sonable doubt  that  at  the  time  of  Mrs.  Mitchell's  death 
Dr.  Mitchell's  family  consisted  of  several  members,  of  whom 
this  defendant  was  one,  and  that  none  Of  the  others  were 
poisoned,  the  fact  of  her  death  may  be  considered  by  you 
in  determining  whether  Ella  Maly's  death  was  chargeable 
to  accident  or  not.  To  convict,  you  must  be  convinced  be- 
yond a  reasonable  doubt  that  Ella  Maly  did  not  die  from 
strychnine  accidentally  taken."  And  this  is  assigned  for 
error. 

The  substance  of  this  instruction  is  that  if  the  jury  should 
believe,  beyond  a  reasonable  doubt,  that  the  death  of  Mrs. 
Ittitchell  was  caused  in  the  early  part  of  1890  by  strych- 
nine poison,  not  the  uimd  vomica  prescribed  by  Dr.  Mitchell, 
while  the  defendant  was  a  member  of  the  Mitchell  family, 
and  that  none  of  the  others  of  the  family  were  poisoned, 
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then  the  fact  of  her  death  by  that  means  might  be  consid- 
ered by  the  jury  in  determining  whether  the  death  of  Ella 
Maly  was  chargeable  to  accident  or  not.  If  they  were  not 
so  convinced,  then  the  death  of  Mrs.  Mitchell  could  have  no 
bearing  upon  this  question,  or  any  other  in  the  case.  That 
to  convict  they  must  be  convinced  beyond  a  reasonable 
doubt  that  Ella  Maly  did  not  die  from  strychnine  accident- 
ally taken.  There  is  no  testimony  whatever  in  the  case 
having  the  least  tendency,  in  our  judgment,  to  show  that 
Ella  Maly  took  the  strychnine  poison,  of  which  she  no 
doubt  died,  accidentally.  The  instruction,  however,  if  ma- 
terial, is  clearly  correct.  Counsel  for  defendant  insists  that 
the  effect  of  such  testimony  should  have  been  strictly  lim- 
ited to  the  question  of  motive  and  intent.  The  cases  cited 
in  support  of  this  view  hold  only  that  such  evidence  is  com- 
petent on  this  question.  They  are  none  of  them  cases  of 
murder  by  poisoning,  and  they  do  not  hold,  or  assume  to 
decide,  that  in  such  a  case  such  evidence,  while  it  is  proper 
evidence  of  motive  and  intent,  may  not  be  used,  as  it  was 
in  this  case,  to  show  that  the  deceased  did  not  take  the 
strychnine  poison,  of  which  she  died,  accidentdUy.  The 
correctness  of  the  charge  is  abundantly  sustained  by  many 
authorities,  and  we  know  of  none  to  the  contrary.  Wills, 
Circ.  Ev.  238,  239. 

In  Queen  v,  Oeering^  18  Law  J.  M.  Cas.  215,  the  prisoner 
was  indicted  for  the  murder  of  her  husband  in  September, 
and  evidence  was  tendered  by  the  prosecution  of  arsenic 
having  been  taken  by  the  prisoner's  two  sons,  one  of  whom 
died  in  December,  and  the  other  in  March  subsequently, 
and  also  by  a  third  son,  who  did  not  die.  The  prisoner 
lived  in  the  house  with  her  husband  and  sons.  Proof  was 
given,  as  in  this  case,  of  a  similarity  of  symptoms  in  the 
four  cases ;  but  the  testimony  was  objected  to  on  the  ground 
that  the  facts  proposed  to  be  proved  took  place  subsequent 
to  the  death  of  the  husband,  and  that  the  effect  of  the  evi- 
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dence  was  to  show  the  commission  of  three  distinct  felo- 
nies, but  it  was  conceded  that  the  evidence  would  have  been 
receivable  had  the  deaths  of  the  sons  taken  place  previously 
to  the  death  of  the  husband.  Pollock,  0.  B.,  held  that  the 
evidence  was  receivable  for  the  purpose  of  proving,  Jirsty 
that  the  death  of  the  husband,  whether  felonious  or  not, 
was  occasioned  by  arsenic;  second,  thsA  the  domestic  his- 
tory of  the  family  during  the  period  that  the  deaths  oc- 
curred was  receivable  to  show  that  during  that  time  ar- 
senic had  been  taken  by  four  members  of  it,  with  a  view 
to  enable  the  jury  to  determine  as  to  whether  such  taking 
was  accidental  or  not ;  and  Baron  Aldebson  and  Mr.  Justice 
Talfoubd  concurred  in  this  opinion.  To  the  same  effect  is  . 
Heff.  V.  Cotton,  12  Cox,  Grim.  Gas.  400;  Heff.  v.  Hodm^  id. 
630;  Heff.  v.  Oamer,  4t  Fost.  &  F.  346;  Heff.  v.  Heesom,  14 
Cox,  Grim.  Gas.  40.  The  case  last  cited,  as  well  as  Comm. 
V.  Bobinsony  146  Mass.  571,  and  ffawes  v.  State,  88  Ala.  37, 
show  that  such  testimony  would  be  admissible  on  the  ques- 
tion of  criminal  motive  as  well.  But  in  this  case  no  objec- 
tion was  made  to  the  evidence.  See,  also,  Eex  v.  Clews,  4 
Car.  &  P.  221 ;  People  v.  Stout,  4  Parker,  Grim.  R  127,  and 
cases  cited.  The  effect  of  the  proof  was  strictly  limited, 
however,  to  the  question  whether  Ella  Maly  took  the  poi- 
son of  which  she  died,  by  accident. 

It  was  entirely  proper  for  the  court  to  submit  to  the  jury 
the  question,  "  Was  EUa  Maly's  death  a  natural  death,  or 
was  it  caused  by  strychnine  poison?"  There  is  no  reason 
to  contend  that  this  was  submitted  as  decisive  of  the  entire 
case.  Taken  with  the  context,  there  is  no  reason  to  sup- 
pose that  the  jury  were  misled  by  it.  The  evidence  does 
not  aflford  any  ground  for  thinking  that  Ella  Maly  commit- 
ted suicide,  and  the  instructions  given  on  that  subject  are  not 
objectionable.  The  correctness  and  fairness  of  the  charge 
^are  to  be  determined,  not  from  a  detached  sentence  or  state- 
ment, but  from  its  fair  meaning  and  effect  as  a  whole. 
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It  is  objected  that  the  trial  judge  in  his  charge  singled 
out  partial  statements  of  facts,  and  did  not  embrace  in  his 
suggestions  all  of  the  facts  bearing  upon  the  questions,  and 
that  it  was  error  to  make  suggestion  of  facts  and  circum- 
stances which  are  prejudicial  to  the  defendant,  and  at  the 
same  time  omit  to  state  facts  which  were  in  her  favor; 
that  the  trial  judge  stated  the  claims  of  the  state,  but  did 
not  state  those  of  the  defense ;  that  he  told  the  jury  that  he 
was  responsible  for  the  evidence  upon  which  they  were  to 
decide  the  case;  that  the  weight  of  the  evidence  was 
wholly  for  them.  In  this  connection  he  stated  to  the  jury 
that  the  responsibility  of  determining  what  the  evidence 
proves  or  fails  to  prove  was  wholly  with  them,  and  that  he 
had  carefully  refrained  from  any  attempt  to  restate  it,  lest 
in  so  doing  he  might  unintentionally  impress  them  with 
the  belief  that  he  had  an  opinion  or  conviction  upon  it.  The 
only  statements  which  the  judge  made  of  the  claims  of  the 
state  were  two:  (1)  That  the  state  claimed  that  Ella  Maly 
was  poisoned  by  strychnine;  and  (2)  that  in  another  part 
of  the  charge  he  said:  "It  is  claimed  by  the  state  that 
nothing  was  eaten  by  Ella  in  Dr.  Mitchell's  the  night  of 
January  8th,  except  what  she  partook  of  with  the  other 
guests,  but  that  the  defendant  gave  her  some  chocolate 
cream  candies,  of  which  she  ate  soon  after  leaving  the 
house,  and  that  one  of  these  chocolate  creams  had  within  it 
the  fatal  dose  of  strychnine,  and  that  within  a  short  time 
after  she  had  eaten  what  she  did  of  them  the  fatal  effects 
began  to  manifest  themselves."  We  do  not  think  there  was 
anything  unfair  or  improper  in  this.  It  was  a  necessity 
that  the  judge  should  state  in  general  terms  the  nature  of 
the  charge.  In  this  connection  he  did  not,  nor  did  he  else- 
where in  his  charge,  attempt  to  sum  up  or  restate  the  evi- 
dence, and  his  omission  to  state  there  was  evidence  that  an 
analysis  of  the  remainder  of  the  candy  found  in  Ella  Maly's 
pocket  showed  that  they  did  not  contain  any  poisonous 
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matter  cannot  afford  any  jost  groand  for  complaint.  And 
so,  too,  of  the  fact  that  after  the  terrible  agony  and  con- 
valsions  ensued  of  which  she  died,  and  while  under  the  in- 
fluence of  chloroform  and  morphine,  Ella  Maly,  although 
interrogated  as  to  what  she  had  eaten,  made  no  answer^  ex- 
cept to  say,  "  I  hear  you."  The  trial  judge  did  not  express 
any  opinion  whatever  upon  the  evidence,  but  expressly  in- 
formed the  jury  in  the  most  pointed  manner  that  the 
weight  and  effect  of  the  evidence  were  wholly  for  them.  If 
the  defense  had  presented  its  claims  in  the  form  of  instruc- 
tions asked,  there  is  no  reason  to  doubt  but  that  they  would 
have  received  proper  consideration ;  at  least  the  defendant 
would  have  been  in  position  to  have  assigned  error  for  any 
improper  refusal  in  this  respect. 

The  body  of  the  charge  is,  in  the  main,  in  substance  like 
that  of  Chief  Justice  Shaw  in  Comm.  v.  Webster^  6  Cush. 
309,  which,  like  this,  depended  almost  entirely  on  circum- 
stantial evidence ;  and  in  that  case  the  jury  were  told,  in 
substance,  that  in  order  to  justify  the  inference  of  guilt 
the  inculpatory  facts  muat  be  incompatible  with  the  inno- 
cence of  the  accused,  and  incapable  of  any  other  reasonable 
hjrpothesis  than  that  of  his  guilt ;  and  it  is  assigned  as  error 
that  in  this  case  no  such  instruction  was  given.  It  would 
have  been  proper  to  have  given  such  an  instruction  in  this 
case,  as  well  as  some  others  which  have  been  suggested ; 
but  the  failure  to  give  them,  no  request  therefor  having 
been  made,  is  not  error,  where  the  question  of  the  defend- 
ant's guilt  is  fairly  left  to  the  jury,  as  in  this  case,  upon  the 
entire  evidence. 

At  the  close  of  the  charge  the  defense  asked  the  court 
"  to  further  charge  to  the  effect,  under  the  statute,  that  no 
presumption  arises  against  the  defendant  on  account  of  no 
evidence  having  been  produced  by  her."  The  court  said 
that  was  correct,  and  read  to  the  jury  sec.  4071,  B.  S.,  and 
asked  defendant's  counsel  if  he  desired  any  further  instruc- 
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tion  upon  this  point,  to  which  he  replied,  **  No,  that  is  suffi- 
cient,*' and  no  other  instruction  upon  cmy  pomt  was  ashed. 
It  is  not  error,  where  the  question  of  defendant's  guilt  is 
fairly  left  to  the  jury  upon  the  entire  evidence,  for  the 
trial  judge  to  omit  to  give  unasked  instructions  proper  in 
themselves,  but  not  necessary  in  point  of  law,  provided 
those  given  are  correct.  KnoU  v.  State^  56  Wis.  266,  257 ; 
Wmn  V.  StaAe,  ante^  p.  671.  There  was  no  error,  we  think, 
in  the  instructions  given.  We  do  not  think  that  the  in- 
structions are  open  to  objection  as  being  argumentative, 
nor  because  the  court  presented  separately  and  in  their 
order  the  questions  whether  Ella  Maly  committed  suicide, 
and  whether  her  death  was  the  result  of  accidental  poison- 
ing; indeed,  it  was  proper  that  these  questions  should  be 
separately  considered  in  the  light  of  all  the  evidence. 

Although  the  deceased  had  thirty-five  or  more  convul- 
sions before  her  death,  her  life  was  prolonged  an  unusual 
and  even  extraordinary  length  of  time  after  the  strychnine 
began  to  operate.  It  is  in  evidence  by  medical  experts 
that  the  remedies  administered  arrested  temporarily  the 
action  of  the  poison;  that  the  chloroform  gave  out,  and 
convulsions  recurred.  The  evidence  is  certainly  very  satis- 
factory that  Ella  Maly  died  from  strychnine  poisoning. 
No  one  of  the  several  able  medical  experts  expressed  the 
slightest  doubt  on  the  subject,  but  all  concurred  in  this  con- 
clusion. It  was  left  for  the  jury  to  determine  whether, 
beyond  a  reasonable  doubt,  the  death  of  Ella  Maly  was  the 
result  of  strychnine  poisoning,  and  there  was  abundant  tes- 
timony to  justify  the  jury  in  the  conclusions  at  which  they 
arrived  that  such  was  the  cause  of  her  death. 

3.  The  matter  of  exclusion  of  other  witnesses  from  the 
court  room  during  the  time  any  witness  is  testifying  is  en- 
tirely a  matter  of  discretion,  and  not  of  right,  and  we  do  not 
think  there  is  anything  in  the  record  to  show  that  this  dis- 
cretion was  not  properly  exercised.     We  do  not  think  it  was 
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error  to  permit  the  witness  Mrs.  Maly  to  state  the  apparent 
effect  the  administration  of  chloroform  bad  upon  her  daugh- 
ter Ella,  or  for  the  trial  judge  to  make  the  remarks  in  re- 
lation to  Mrs.  Maly's  evidence  on  behalf  of  the  state  to 
which  exception  is  taken.    There  is  no  reason  to  think 
that  the  defendant's  case  was  affected  by  them  in  the  least. 
4.  There  is  no  doubt  but  Dr.  Haskell  was  competent  to 
testify  as  an  expert  in  respect  to  cases  of  strychnine  poison- 
ing.   The  case  of  Soquet  v.  State^  72  Wis.  659,  follows  the 
decision  in  Boyle  v.  StcUe^  57  Wis.  479 ;  and  these  cases  go 
only  to  the  extent  that  a  medical  witness  who  has  had  no 
esxyperienoe^  cmd  has  r^ver  seen  a  case  of  death  by  strangula- 
tion, or  a  case  of  strychnine  poisoning,  cannot  be  allowed 
to  testify  aa  an  expert  on  such  subjects,  if  his  knowledge  in 
respect  thereto  is  derived  entirely  from  reading  scientific  or 
medical  books.    The  decision  in  Soquet  v.  State  goes  upon 
grounds  so  clearly  stated  and  so  abundantly  sustained  by 
adjudicated  cases  both  in  England  and  America,  that  it  is 
not  necessary  again  to  refer  to  the  authorities,  many  of 
which  are  cited  or  stated  in  Boyle  v.  Statej  57  Wis.  479. 
Text-books  or  scientific  works  cannot  be  read  in  evidence 
to  the  jury,  and  the  rule  cannot  be  defeated  or  evaded  by 
getting  their  contents  before  the  jury  by  having  a  witness 
testify  to  what  they  contain.    The  subject  has  recently 
been  considered  in  Waterman  v.  CI  i&  If.  W,  B.  Oo.^  post, 
p.  613.    The  trial  judge  might  well  have  been  content  with 
following  the  decision  of  this  court,  as  it  is  his  duty  in  all 
cases  to  do,  without  elaborately  explaining  his  reasons  for 
thinking  it  erroneous.    It  is  a  matter  of  taste,  perhaps,  in 
many  cases,  whether  the  trial  judge  shall  publicly  indulge 
in  criticism  of  and  dissent  from  the  decisions  of  the  su- 
preme court,  but  in  jury  trials  it  is  not  only  a  manifest  im- 
propriety, but  error,  where  they  are  material  to  the  merits, 
as  has  been  held  in  the  case  of  SooU  v.  Clayton,  54  Wis. 
499.    It  was  error  to  strike  out  the  testimony  of  Dr.  Hask- 
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ell,  prejudicial  to  the  prosecution,  but  the  defendant  w|is  not 
injuriously  affected  by  it,  or  by  any  of  the  remarks  or  rul- 
ings of  the  trial  judge  relating  to  it,  or  the  length  of  his 
examination. 

5.  Dr.  Buck  had  testified  as  to  the  symptoms  following 
the  administration  of  strychnine  in  a  general  way  quite 
fully,  and  on  cross-examination  he  was  asked,  '^  Can  you 
conceive  of  such  a  thing  as  a  young  girl,  twenty-three  or 
twenty-four  years  old,  withstanding  thirty-five  strychnine 
convulsions?"  And,  on  objection,  the  court  refused  to 
allow  the  question  to  be  answered,  stating  that  if  this  spe- 
cial case  was  to  be  inquired  of,  it  should  be  by  hypothet- 
ical questions  based  upon  the  evidence.  The  question  really 
called  for  Dr.  Buck's  opinion,  and,  to  be  of  any  value,  the 
facts  upon  which  it  was  based  should  have  been  put  before 
the  jury.  It  did  not  appear  that  he  had  heard  all  the  evi- 
dence material  to  this  point,  and  we  think  the  ruling  of  the 
court  is  not  open  to  objection,  even  though  the  question 
was  asked  on  cross-examination,  his  testimony  on  direct 
examination  having  been  quite  general 

6.  The  hypothetical  question  propounded  to  Dr.  Bell- 
field  did  not  contain  a  statement  in  detail  of  the  minute 
particulars  of  proof,  but  did  contain  the  general  features 
of  the  case,  and  particularly  of  the  post  mortem  appearances 
of  the  body,  and  what  was  found  in  it,  and  Dr.  B.  was  asked 
his  opinion  as  to  the  cause  of  death.  The  question  was 
objected  to  on  the  ground  that  it  did  not  contain  a  state- 
ment of  all  the  facts.  The  doctor  answered :  "  If  no  other 
information  was  furnished  than  appears,  as  to  the  post 
mortem  appearances,  and  as  to  what  was  found  after,  I 
should  say  strychnine  poisoning"  was  the  cause;  that  the 
discovery  of  albumen  in  the  urine  would  not  change  his 
opinion ;  that  as  the  question  states  that  the  kidney  was 
examined  with  both  the  eye  and  the  microscope  and  found 
to  be  congested,  but  otherwise  normal,  that  under  such  con- 
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ditions  the  patient  could  not  have  died  of  nraBmic  poison- 
ing.   Dr.  B.  was  cross-examined  at  great  length,  not  only 
in  respect  to  the  facts  embraced  in  the  hypothetical  ques- 
tion, but  in  respect  to  facts  claimed  to  have  been  omitted 
from  it.    We  do  not  think  the  case  is  within  the  ruling 
relied  on  by  the  defense  in  Yo^mrg  v.  Pui/ney^  80  Wis.  523, 
nor  that  there  was  omitted  from  the  hypothetical  question 
any  fact  absolutely  essential  to  enable  the  doctor  to  form 
an  intelligent  opinion.     The  course  and  result  of  the  cross- 
examination  were  such  as  to  remove  all  ground  for  claiming 
that  there.was  material  error  in  this  ruling  prejudicial  to  the 
defendant.    The  rule  in  relation  to  hypothetical  questions 
is  that,  if  the  facts  upon  which  the  hypothesis  is  based  fall, 
the  answer  falls  also  (Whart.  Grim.  Ev.  §  418);  that  an  ex- 
pert cannot  be  asked  as  to  an  hypothesis  having  no  founda- 
tion in  the  evidence  in  the  case,  but  may  be  asked  his 
opinion  of  a  similar  case  hypothetically  stated;  and  it 
seems  that  counsel  may  assume  the  facts  as  they  claim 
them  to  exist,  if  within  the  possible  or  probable  range  of  the 
evidence.    SUU  v.  Brown^  9  Oar.  &  P.  601 ;  Dexter  v.  HaU^ 
15  Wall.  26;   Cowley  v.  People,  83  N.  T.  465,  470;  DiUe- 
her  V.  Home  L,  Ins.  Co.  87  N.  Y.  83 ;  Harnett  v.  Garvey,  66 
N.  T.  641;  Guetig  v.  State,  66  Ind.  94;  Lawson,  Exp.  Ev. 
152, 153;  Eog.  Exp.  Test.  64-68:  Steams  v.  Field,  90  K  Y. 
640 ;  TurnbvU  v.  Richa/rdson,  69  Mich.  413 ;  Quvrm  v.  Hig- 
gins,  63  Wis.  664.    No  doubt  such  a  question  may  be  so 
inadequately  framed  as  to  make  it  error  to  allow  it,  as  in 
Yoshwrg  y.  Pui/ney,  80  Wis.  523.    We  think  this  case  is 
clearly  distinguishable  from  Yosburg  v.  Putney,  and  that 
the  record  does  not  show  any  error  in  the  ruling  of  the 
circuit  court  on  this  question  of  which  the  defendant  com- 
plains. 

7.  It  is  assigned  for  error  that  the  court  refused  to  per- 
mit Lilly  Maly  to  be  asked,  on  cross-examination,  "  Will 
you  explain  to  the  jury  why  you  changed  your  testimony?  " 
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On  the  examination  of  this  witness  at  the  eoroner's  inqnest 
it  is  claimed  she  stated  that  when  she  and  her  sister  were 
on  their  way  home  from  Dr.  Mitchell's  on  the  evening  in 
question,  and  while  eating  the  chocolate  creams,  she  re- 
marked that  they  tasted  kind  of  bitter,  and  at  the  prelimi- 
nary examination  she  testified  that  it  was  her  sister  Ella 
who  made  this  remark.    This  ruling  was,  we  think,  erro- 
neous, but  its  prejudicial  effect  was  entirely  obviated  by  the 
fact  that  immediately  afterwards  she  was  fully  interrogated 
by  the  defense,  and  gave  a  full  explanation  of  the  discrep- 
ancy in  her  evidence  on  these  occasions.    The  same  answer 
must  be  made  to  the  ruling  of  the  court  in  refusing  to  allow 
Miss  McClaren,  on  cross-examination,  to  answer  the  ques- 
tion why  she  omitted  to  testify  in  respect  to  a  particular 
fact  at  the  preliminary  eicamination  included  in  her  evi- 
dence on  the  trial.   .Upon  further  cross-examination  by  the 
defense  the  witness  gave  a  full  explanation  of  the  omission. 
8.  It  is  assigned  as  error  that  the  trial  judge,  after  the 
verdict  of  the  jury  had  been  rendered,  and  on  the  same 
day,  before  a  motion  for  a  new  trial  had  been  filed,  ex- 
pressed his  opinion  of  the  verdict  and  merits  of  the  case  to 
a  newspaper  correspondent,  to  the  effect,  among  other 
things,  that  he  was  firmly  convinced  that  the  evidence 
warranted  a  conviction  for  murder  in  the  first  degree,  or 
else  he  would  at  once  entertain  (this  was  on  Sunday)  a  mo- 
tion for  a  new  trial ;  that  he  was  doubtful  whether,  inas- 
much as  the  defendant  was  a  woman,  sympathy  might  not 
operate  to  produce  a  verdict  of  not  guilty.     The  statement 
was  revised  by  the  judge,  and  was  published  before  the 
motion  was  heard,  and  it  was  made  one  of  the  grounds  for 
a  new  triaL    It  is  urged  that  expressing  an  opinion  on  the 
guilt  of  the  defendant,  and  in  effect  deciding  the  merits  of 
the  motion  before  it  was  presented  and  heard,  was  an  in- 
fringement of  the  rule  that  provides  for  hearing  and  delib- 
eration before  determination ;  and  the  case  of  Ohms  v.  StcUe, 
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49  Wis.  415,  is  relied  on.  The  opinion  thus  express^ 
the  trial  judge  was  founded,  we  must  assume,  upon  th 
denoe  developed  at  the  trial,  and  it  is  difficult  to  under 
how  he  could  have  heard  it  without  forming  his  own 
elusions  as  to  the  guilt  or  innocence  of  the  accused,  oi 
he  was  legally  disqualified  from  lawfully  hearing  and  ( 
ing  the  motion  for  a  new  trial,  simply  because  he  hs 
pressed  his  convictions  thus  formed.  It  was  competei 
him  to  decline  to  hear  argument  in  support  of  the  m( 
and  overrule  it.  He,  however,  heard  the  motion,  an 
nied  it.  We  do  not  think,  the  rights  of  the  defenda 
secJured  by  the  law,  were  infringed.  The  accused  h 
more  right  to  complain  of  what  occurred  than  if  the 
judge,  refraining  from  expressing  any  opinion,  had 
ruled  the  motion,  refusing,  as  he  might  properly  have 
to  hear  any  argument  upon  it.  What  the  law  requi 
that  the  motion  shall  be  heard  by  the  judge  who  pre 
at  the  trial,  and  this  is  the  rule  of  OTims  v.  StaUy  sup 
explained  in  Schuster  v.  State,  80  Wis.  121. 

Many  other  points  were  assigned  for  error,  but  n 
sisted  upon  at  the  argument.  We  have  examined  th< 
connection  with  the  bill  of  exceptions,  and  do  not 
any  of  them  merit  particular  discussion.  The  defei 
has  been  faithfully,  zealously,  and  ably  defended,  a 
the  trial  and  proceedings  resulting  in  her  conviction  c 
great  crime  we  are  satisfied  that  no  error  has  inter 
to  her  prejudice,  and  that  the  judgment  of  the  c 
court  must  be  affirmed. 

By  the  OovH. —  The  judgment  of  the  oironit  co 
affirmed. 

Vqu  83—80 
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In   KB   SCHUSTBE. 

June  7 — June  16, 189iS, 

Criminal  law:  Indeterminate  sentence:  Habeas  oorpua 

1.  If  the  statute  (sea  4788,  R.  a,  as  amended  by  ch.  890,  Laws  of  1889) 

authorizing  general  or  indeterminate  sentences  is  invalid,  a  sen- 
tence under  it  is  not  void  but  merely  erroneous,  and  the  remedy  is 
not  by  habeas  corpus,  but  by  writ  of  error. 

2.  The  sentence  in  such  a  case  cannot  be  held  valid  as  to  the  minimum 

term  and  void  as  to  the  residue. 

Petition  for  a  writ  of  habeas  corpus. 
The  facts  are  stated  in  the  opinion. 

Lyon,  C.  J.  At  the  September  term,  1890,  of  the  Sauk 
.  county  circuit  court  the  petitioner,  A'ugtLst  Sohugter^  was 
tried  and  convicted  on  an  information  charging  that  on 
February  7,  1890,  being  armed  with  a  dangerous  weapon, 
he  feloniously  assaulted  one  Bosa  Sackman  with  intent  to 
kill  and  murder  her.  The  court  sentenced  him  to  impris- 
onment in  the  state  prison  "  for  not  less  than  one  nor  more 
than  fifteen  years."  The  sentence  is  in  the  form  prescribed 
by  sec.  4733,  R  S.,  as  amended  by  ch.  390,  Laws  of  1889 
(S.  &  B.  Ann.  Stats,  sec.  4733) ;  that  is,  it  is  a  general  or  in- 
determinate sentence.  The  accused,  having  suflFered  im- 
prisonment under  the  sentence  for  the  minimum  term  of 
one  year  specified  therein,  now  petitions  this  court  that  a 
writ  of  haheas  corpus  issue  to  the  warden  of  the  state  prison, 
to  the  end  that  the  petitioner  may  be  discharged  from  fur- 
ther imprisonment  under  such  sentence. 

The  basis  of  this  application  is  the  proposition  that  the 
sentence  is  valid  for  the  minimum  term  only,  that  is,  for 
one  year,  and  void  as  to  the  residue.  If  the  indeterminate 
sentence  statute  is  not  a  valid  enactment,  whether  a  sen- 
tence under  it  is  void  or  merely  erroneous,  and  hence 
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whether  a  person  sentenced  under  it  should  be  discharged 
on  haheaa  corpus  or  be  compelled  to  resort  to  a  writ  of  error 
to  obtain  relief,  is  not  a  new  one  in  this  court.  It  was  pre- 
sented and  determined  in  In  re  PihiUky  SI  Wis.  158.  In 
that  case,  speaking  of  the  statute  under  consideration,  we 
said :  "  Conceding  that  the  statute  under  which  the  peti- 
tioner was  sentenced  is  invalid,  still  he  has  mistaken  his 
remedy.  The  municipal  court  had  jurisdiction  to  try  the 
petitioner  for  the  offense  charged,  and  on  conviction  to  sen- 
tence him  to  imprisonment  in  the  state  prison  therefor.  It 
also  had  jurisdiction  of  his  person.  On  the  theory  that  the 
general  sentence  statute  is  invalid,  the  cpurt  merely  entered 
and  enforced  the  wrong  judgment.  The  supposed  error  is 
not  a  jurisdictional  one,  and  hence  not  available  on  habeas 
corpus;  for  it  is  settled  law  that  on  habeas  corpus  the  court 
can  only  inquire  into  jurisdictional  defects  in  the  proceed- 
ings. The  remedy  is  by  writ  of  error.  In  re  Graham,  {In 
re  McDo7udd)y  74  Wis.  450,  and  cases  cited." 

The  only  difference  in  the  two  cases  is  that  in  the  Pihulik 
Case  the  petition  for  a  writ  of  habeas  corpus  was  presented 
before  the  expiration  of  the  minimum  term  of  imprison- 
ment, while  here  it  is  presented  after  the  minimum  term 
has  expired.  We  think  that  difference  does  not  affect  the 
rule.  The  judgment  or  sentence  is  entire  and  indivisible, 
and  was  so  regarded  and  treated  in  the  former  case.  It 
cannot,  by  any  sound  rule  of  construction,  be  held  regular 
and  valid  as  to  one  year  of  the  term  of  imprisonment  and 
absolutely  void  as  to  the  balance  of  the  term.  On  the  as- 
sumption that  the  indeterminate  sentence  statute  is  invalid, 
the  whole  judgment  or  sentence  is  erroneous  and  would 
have  been  reversed  on  error  as  well  before  as  after  the 
minimum  term  of  imprisonment  expired.  Thus  in  McDon- 
ald V.  State,  and  Graham  v.  State,  79  Wis.  651,  the  plaintiffs 
in  error  were  sentenced  in  1889  to  imprisonment  in  the 
state  prison  for  fourteen  and  thirteen  years,  respectively, 
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whereas  the  maximam  punishment  for  the  crime  of  which 
they  were  convicted  was  ten  years.  This  court  declined  to 
hold  that  the  sentences  were  good  for  ten  years  and  void  as 
to  the  residue  of  the  time  for  which  the  accused  were  sen- 
tenced, but  held  the  whole  sentence  erroneous,  and  reversed 
it  and  remanded  the  accused  for  resentence.  This  ruling 
negatives  the  proposition  that  the  sentence  in  this  case  is 
valid  in  part  and  void  as  to  the  residue.  We  conclude  that 
the  judgment  and  sentence  of  the  circuit  court  is  not  void, 
and  consequently  that  the  petitioner  cannot  legally  be  dis- 
charged on  haheaa  corpus^  even  though  it  should  be  held 
that  the  statute  which  attempts  to  authorize  indeterminate 
sentences  is  invalid.  For  the  reasons  above  stated  a  writ 
of  habeas  corpvSy  if  issued,  could  not  benefit  the  petitioner. 

It  is  to  be  regretted  that  the  question  of  the  validity  of 
the  indeterminate  sentence  statute  was  not  raised  when  the 
case  of  this  petitioner  was  before  this  court  on  writ  of  er- 
ror (80  Wis.  107),  for  it  could  then  have  been  properly  de- 
termined, and  it  is  very  desirable  that  it  should  be  put  at 
rest.  We  are  constrained  to  add  that  as  there  is  so  much 
doubt  as  to  how  the  question  ought  to  be  determined,  we 
are  gratified  to  know  that  the  judges  of  the  trial  courts  gen- 
erally indine  not  to  sentence  under  that  statute  while  such 
doubt  exists. 

By  the  Court. —  The  petition  is  denied* 
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Watbbican,  Bespondent,  ts.  Thb  Ohioago  &  Ai/roN  Sail- 
BOAD  OoMi^ANY^  Appellant* 

Apra  JM^  September  tr,189i. 

(1)  Dq>08Uions:  Tranemiesion,  (2-(9  Evidence:  Croee-examinatUm:  Pre- 
vious inconsistent  statements:  Medical  books  as  evidence:  Error, 
wTien  cured:  Rdmttal  ifi,  7)  Instructions  to  jury:  Proximate  cause: 
Contributory  negligence,  (S)  Damages  for  permanent  ir^ry:  Prob- 
able length  of  life,  (9)  Improper  remarks  by  counsel  (1Q»  11)  Ex- 
cessive damages:  Remission:  Interest 

1*  While  depoBitioiiB  were  being  taken  in  an  action  the  Tenne  was 
changed  from  Bock  to  Walworth  county.  The  officer  who  took 
the  depositions  sent  them  by  his  clerk,  properly  sealed,  to  the  clerk 
of  the  Rock  circuit  court  and  the  latter  opened  the  package  but»  on 
discovering  its  contents,  closed  it  again  and  transmitted  it  to  the 
derk  of  the  Walworth  circuit  court,  to  whom  the  record  had  pre- 
Tiously  been  transmitted.  There  was  no  claim  that  the  depositions 
had  been  tampered  with.  Held,  that  there  had  been  a  substantial 
compliance  with  sec.  4087,  R  S.  (which  requires  a  deposition  to  be 
"  delivered  or  transmitted  by  the  officer  by  whom  the  same  is  taken 
to  the  clerk  of  the  court  •  •  •  before  whom  the  action  .  .  . 
is  depending,  securely  sealed,"  etaX  and  that  the  depositions  were 
admissibla 

2l  In  an  action  for  personal  injuries  a  medical  witness,  who  had  testified 
in  behalf  of  plaintifiP  on  a  former  trial,  was  called  by  defendant  and 
examined  as  to  the  nature  and  cause  of  a  disease  from  which  plaint- 
iff was  suffering,  and  which  it  was  claimed  had  resulted  from  his 
injuries.  Held,  that  on  his  cross-examination  plaintiff  might  ask 
him  whether  on  the  former  trial  he  had  not^  in  answer  to  certain 
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queetions,  expressed  an  opinion  inconsistent  with  his  testimony  now 
given,  and,  upon  his  denying  it,  might  show  that  he  had  done  so^ 
by  a  stenographer  who  took  down  his  testimony  at  such  form» 
triaL 

8.  It  is  not  proper  to  cross-examine  a  medical  expert  in  such  a  way  as 
to  get  the  contents  of  medical  boo1f:s  (not  themselves  admissible)  be- 
fore the  jury,  but  the  error  in  allowing  such  a  cross-examination 
Is  hdd^  In  this  case,  to  have  been  cured  by  the  withdrawal  of  the 
evidence  so  elicited  and  the  positive  direction  of  the  court  to  the 
jury  to  disregard  it 

4  A  fireman  having  testified  that  a  railroad  collision  was  caused  by  a  ' 
signal  to  back  up  gfven  by  a  switchman,  received  by  him,  and  by 
him  communicated  to  his  engineer,  and  that  he  had  then  been  a 
fireman  only  nine  days,  it  was  competent  to  ask  him  on  cross- 
examination  whether  he  understood  signals  well  enough  to  know 
what  the  signal  was  for  brakes,  and,  on  his  affirmative  answer,  to 
ask  him  if  he  had  not  testified  differently  on  a  former  trial,  and 
also  to  show  that,  while  he  knew  the  signals  at  the  present  time, 
he  was  not  positive  of  them  then. 

&  In  view  of  the  medical  testimony  given  on  the  part  of  the  defend- 
ant, it  was  proper  in  rebuttal  to  examine  plaintifiTs  medical  wit- 
nesses generally  on  the  question  whether  col^  and  exposure  were 
the  cause  of  plaintiff's  diseased  condition. 

d  The  jury  were  instructed  that  they  were  to  say  whether  the  pre- 
ponderance of  the  evidence  showed  that  the  collision  caused  by 
defendant's  n^ligence  was  the  direct  and  proximate  cause  of 
plaintiff*B  diseased  condition,  and  that  if  plaintiff's  exposure  dur- 
ing the  preceding  night,  or  any  other  cause,  was  as  likely  under 
the  testimony  to  have  produced  such  condition  as  the  collision  of 
the  trains,  then  the  case  must  be  decided  against  the  plaintifiE. 
HeZd,  that  such  instructions  were  sufficiently  favorable  to  defend- 
ant 

7.  Contributory  negligence  was  imputed  to  plaintiff  only  on  the  ground 
that  he  rode  in  an  open  stock-car  to  care  for  his  sheep  therein,  and 
the  evidence  tended  to  show  that  there  was  a  reasonable  necessity 
for  his  doing  so.  The  jury  were  instructed  that  the  burden  of 
proof  was  upon  defendant  to  show  contributory  n^ligence,  but 
that  they  might  consider  plaintiff's  own  testimony,  and  if  such 
negligence  appeared  from  it  or  from  it  and  other  evidence,  that 
would  be  sufficient  to  establish  contributory  n^ligenoe.  Held, 
that  such  instructions  were  correct 

81  The  testimony  tending  to  show  plaintiff's  injuries  to  be  permanent, 
and  the  jury  being  authorized  to  assess  damages  for  future  suffer- 
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ings,  it  was  not  error  to  instruct  them  that  they  might  judge  of 
the  probable  length  of  plaintiff's  life  under  the  testimony,  which 
included  the  life  table  and  proof  of  plaintiff's  physical  and  mental 
omdition. 
ik  fiemarka  by  plaintifTs  counsel  to  the  jury,  to  the  effect  that  if  the 
damages  assessed  by  them  as  just  and  reasonable  should  be  re- 
garded by  the  court  as  excessive,  the  plaintiff  might  throw  off 
therefrom  as  he  shoald  see  fit,  and  that  money  might  minister 
somewhat  to  plaintiff's  comfort  *'and  shall  he  not  have  it  from  a 
company  that  is  able  to  pi^^?  "  are  held  to  be  improper.  But,  the  case 
having  been  twice  tried  with  the  same  result  in  each  instance  on 
the  question  of  liability,  and  the  evidence  being  such  as  to  justify 
the  belief  that  the  rights  of  defendant  on  that  question  were  not 
prejudiced  by  such  remarks,  the  judgment  is  not  reversed  abso- 
lutely, but  plaintiff  is  required  to  remit  a  portion  of  the  damages 
awarded. 

lOl  A  verdict  of  |25,000  for  a  permanent  injury  is  held,  upon  the  facts 
of  this  case,  to  be  excessive,  but  in  view  of  a  former  verdict  of 
$22,500  and  of  a  delay  of  six  years  caused  by  the  improper  re- 
moval of  the  cause  to  a  federal  court  at  defendant's  instance, 
plaintiff  is  required  to  remit  but  $5,000  therefrom  as  a  condition  of 
having  judgment 

IL  Upon  remitting  such  amount  and  taking  judgment,  plaintiff  may 
tax,  as  costs,  interest  on  the  amount  of  the  verdict  as  reduced,  from 
the  date  of  its  original  rendition. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

This  action  was  brought  by  the  plaintiff  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by  him 
while  a  passenger  on  a  stock  train  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Eailway;  from  Milton  in  Wisconsin  to  the 
stock  yards  in  Chicago,  and  in  consequence  of  a  collisioti 
with  a  freight  train  of  the  defendant  company,  alleged  to 
have  been  caused  by  and  through  its  negligence.  The 
plaintiff,  on  the  morning  of  December  29, 1882,  was  riding 
as  such  passenger  in  the  front  car  of  said  stock  train,  having 
in  charge  two  car-loads  of  live  stock,  part  of  said  train,  one 
of  which  was  loaded  with  hogs  and  sheep,  and  was  next  to 
the  engine.  He  rode  in  this  car  from  about  10  o'clock  in 
the  evening  until  about  8  o'clock  on  the  next  morning. 
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when  the  accident  happened.  It  was  a  cold,  windy  night. 
The  car  was  built  up  on  the  sides  with  slats  four  or  five 
inches  wide,  and  openings  of  like  size  between  them,  and 
the  testimony  tended  to  show  that  it  wa^  necessary  that 
the  plaintiff  should  ride  in  said  car,  to  look  after  his  sheep 
and  prevent  them  from  getting  down  and  being  trampled 
on ;  that  the  stock  trains  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  were  permitted  to  avail  themselves 
of  the  use  of  the  tracks  of  the  Pittsburg,  Cincinnati  &  St. 
Louis  Railway  Company,  commonly  called  the  "  Pan  Handle 
Road,"  and  of  the  Union  Stock  Yards  Company,  to  reach 
the  stock  yards  lying  immediately  south  of  Archer  avenue ; 
that  south  of  Archer  avenue,  in  the  direction  of  the  stock 
yards,  there  were  two  main  lines  or  tracks  of  said  Pan 
Handle  Company,  one  known  as  the  "eastern"  and  the 
other  as  the  "  western ; "  that  the  said  stock  train  of  the 
Chicago,  Milwaukee  &  St.  Paul  Company  was  on  the  east- 
ern track^  going  south,  and  was  compelled  to  and  did  come 
to  a  stop  by  reason  of  the  fact  that  an  engine  of  the  defend- 
ant, with  one  car  loaded  with  coal  thereto  attached,  was  at 
the  same  time  standing  or  moving  northerly  upon  the  same 
track,  south  of  said  stock  train,  and  near  the  switch  B  of 
said  track;  that  there  were  cross-over  tracks  from  said  east- 
ern track  to  the  said  western,  and  one  permanently  fixed, 
about  ninety  feet  long,  leaving  said  eastern  track  at  switch  B, 
connecting  with  the  western  track  in  a  northerly  direction 
at  switch  A,  the  movable  or  switch  rails  belonging  to  the 
main  tracks,  so  that  defendant's  said  engine  and  car  could, 
by  means  of  the  connecting  track  between  said  switches, 
cross  over  and  pass  northerly  to  and  upon  said  westerly 
track  of  the  Pan  Handle  Company ;  that  the  servants  of 
the  defendant  in  charge  of  its  said  engine  and  car  loaded 
with  coal  proceeded  to  cross  over  from  the  eastern  track  to 
and  upon  said  western  track  accordingly,  with  the  design 
and  purpose  of  proceeding  south  with  it  on  the  western 
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track;  that,  switoh  B  being  closed,  the  eastern 
left  open  and  free  to  the  use  of  the  stock  train  < 
cago,  Milwaukee  <fc  St.  Paul  Company  to  the  st( 
and  it  was  signaled  to  and  did  start  to  proceed  ac 
that  defendant's  train  had  stopped  upon  or  near 
on  the  western  track,  but  had  not  proceeded  far 
get  so  far  entirely  upon  the  westerly  track  c 
Handle  Company  as  to  admit  of  the  closing  of 
A,  so  that  said  engine  and  car  could  proceed  s< 
owing  to  a  false  or  mistaken  signal,  for  which  it 
the  defendant  company  was  responsible  or  in  fa 
gineer  reversed  his  engine  to  go  south,  at  the 
the  St.  Paul  train  started  south  on  the  eastern  ti 
owing  to  said  switch  A  not  being  properly  plac 
fendant's  servants  in  charge  of  its  engine  and  cai 
recklessly,  and  negligently  started  and  ran  the 
southerly  direction  back  again  on  said  cross-over 
they  were  driven  and  propelled  with  great  fore 
lence  against  the  car  in  which  the  plaintiff  was  ri 
near  switch  B  on  the  eastern  track,  whereby  it  ^ 
up  from  the  track,  and  over  in  an  easterly 
and  that  by  reason  of  the  collision  the  plaintil 
serious  injuries,  which,  it  is  charged,  did  and  \ 
tinue  to  permanently  incapacitate  him  and  r( 
wholly  unable  to  perform  any  labor  or  to  attend  t 
ness  thereafter;  that  the  injuries  so  received  by 
iff  caused  serious  inflammation  and  disease  of  the 
spinal  cord;  that  he  had  become  partially  paraly: 
alleged  that  said  paralysis  and  disabled  condil 
spinal  cord  were  progressive  and  increasive,  and  t 
sequence  thereof  he  would,  during  his  entire  lift 
to  suffer  great  bodily  and  mental  ^ain  and  ai 
great  pecuniary  loss  and  damage,  by  reason  of 
pacity  to  work  and  attend  to  business,  etc. 
The  defendant  answered,  putting  in  issue  the 
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of  the  complaint  as  to  the  negligence  charged,  and  denying 
that  the  plaintiff  had  received  any  injury  as  claimed  by 
him  in  his  complaint. 

The  action  was  originally  commenced  in  the  circuit  court 
for  Rock  county,  and  proceedings  for  its  removal  to  the 
circuit  court  of  the  United  States  for  the  western  district 
of  Wisconsin  were  taken  in  October,  1884,  and  after  the 
case  was  docketed  in  that  court  it  was  tried  there  in  1885, . 
resulting  in  a  verdict  for  the  plaintiff  for  $22,500.  The 
defendant  took  a  writ  of  error  to  the  supreme  court  of  the 
United  States,  where  the  judgment  rendered  on  such  ver- 
dict was  reversed  in  1890,  on  account  of  the  insuflSciency 
of  the  petition  for  removal  to  confer  jurisdiction  on  the 
United  States  court,  and  the  supreme  court  of  the  United 
States  directed  the  circuit  court  of  the  United  States  to  re- 
mand the  case  to  the  state  court  from  whence  it  came. 

A  considerable  amount  of  testimony  was  given  upon  the 
question  whether  the  collision  was  caused  by  the  negligence 
of  the  defendant  company,  its  servants  and  employees  in 
charge  of  its  train.  The  contention  of  the  plaintiff  in  re- 
gard to  the  manner  in  which  the  plaintifi  received  his  in- 
jury, and  the  nature  and  character  of  it,  may  be  best  stated 
by  quoting  from  the  hypothetical  question  propounded  to 
the  plaintifPs  medical  and  surgical  witnesses :  "  Tliat  while 
riding  in  the  stock  car,  near  Archer  avenue,  in  the  city  of 
Chicago,  and  while  sitting  on  a  partition  crossing  the  car 
at  about  its  center,  he  saw  through  the  sides  of  his  car, 
which  was  a  slatted  car,  stock  car,  a  train  belonging  to 
the  defendant  backing  towards  the  car  in  which  he  was 
riding,  upon  a  connecting  track;  that  he  sprang  with  all 
his  might  from  the  place  where  he  was  sitting  for  a  window 
in  the  rear  end  of  his  car,  and  with  his  left  hand  got  hold 
of  one  of  the  iron  rods  at  the  window ;  that  about  the  same 
time  that  he  caught  hold  of  the  iron  rod,  some  portion  of 
the  defendant's  train  collided  with  the  west  side  of  his  car, 


Digiti 


zed  by  Google 


Wis.]  august  TEEM,  1892.  619 

Waterman  ya  The  Chicago  &  Alton  R  Ca 

and  he  felt  the  shock,  and  the  sheep  came  against  him,  and 
carried  his  feet  from  under  him ;  that  he  felt  that  he  lost 
consciousness  for  a  moment,  and  when  his  full  consciousness 
returned  he  found  himself  still  clinging  to  the  iron  rod  with 
his  left  hand,  but  with  his  feet  carried  from  under  him,  and 
elevated  to  near  the  top  of  the  car  at  its  east  side;  and,  in 
carrying  his  feet  from  under  him,  the  sheep  wrenched  and 
twisted  his  body;  that  he  was  lying  on  his  left  side  and 
back,  on  the  heads  of  the  sheep,  and  they  were  crowding 
against  him ;  that  the  car  was  tipped  to  the  east  from  a 
horizontal  position ;  that  the  head  of  one  stag  sheep,  with 
horns,  was  pressing  against  the  plaintiflf s  back  and  left 
side, — the  small  of  the  back;  that  plaintiff  worked  himself 
in  such  position  so  as  to  get  his  feet  upon  the  floor  of  the 
oar,  and  tried  to  open  the  window  by  pushing  the  same  to 
the  left  with  his  right  hand ;  in  doing  so  he  felt  a  sharp 
pain  on  the  left  side  of  the  small  of  his  back,  and  stopped 
his  efforts  to  open  the  window ;  that  he  tried  it  again  in 
the  same  way  a  moment  later,  and,  the  same  pain  recurring 
again,  he  stopped ;  that  he  then  opened  the  window,  and 
got  through  it  to  the  ground  on  the  east  side  of  the  train ; 
that  he  tried  with  his  brad  stick  to  poke  the  sheep  back  as 
they  piled  up  on  each  other,  and  felt  a  recurrence  of  this 
pain  in  the  left  side  of  his  back;  that  he  walked  around  the 
train  to  the  left  hand  side  of  it,  and  in  walking  felt  no  pain 
ordinarily,  except  that  a  jar  in  walking  would  cause  a  re- 
currence of  the  pain ;  that  after  about  an  hour  he  got  upon 
the  engine  of  his  train,  and  it  proceeded  to  the  stockyards, 
a  distance  of  about  two  miles ;  that  in  crossing  frogs  in  the 
track  the  jar  would  cause  a  recurrence  of  the  pain  before 
mentioned,  and  some  sickness  at  the  stomach;  that  after 
arriving  at  the  stock  yards  he  took  figures  of  sales  of  some  of 
his  stock,  and  attempted  to  make  reckonings  or  computa- 
tions, when  his  mind  became  confused,  and  he  would  be  un- 
able to  do  so ;  that  upon  sitting  down  for  a  moment  he  would 
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feel  a  peculiar,  dreamy  sort  of  drowsiness ;  that  he  walked 
from  the  stock  yards  to  a  street  car,  a  distance  of  aboat 
forty  or  eighty  rods,  and  after  leaving  the  street  car  walked 
a  short  distance  to  the  depot  of  the  St.  Paul  Company, 
where  he  took  a  train  for  his  home ;  that  upon  the  trip 
home,  when  standing  on  his  feet,  he  experienced  a  re- 
currence of  the  feeling  of  sickness  at  his  stomach,  and  a 
recurrence  of  the  pain  upon  jarring  or  jolt  of  the  car ;  that 
he  located  this  pain  from  an  inch  to  two  inches  to  the  left 
of  his  backbone,  in  the  small  of  his  back,  about  opposite  the 
first  long  rib ;  that  upon  his  arrival  home  hot  applications 
were  made  to  his  back ;  that  during  the  night  he  woke  up 
with  pain  two  or  three  times;  that  in  the  morning  his 
medical  attendant.  Dr.  Borden,  made  other  hot  applica- 
tions, but  found  no  external  appearance  of  injury,  except 
sensitiveness  to  touch  or  pressure  at  the  place  of  pain  men- 
tioned ;  that  his  temperature  was  below  the  normal  condi- 
tion, and  he  was  in  a  state  of  depression ;  that  about  two 
or  three  days  after  there  was  an  impairment  of  motion  in 
the  lower  extremities,  being  more  marked  in  the  left  leg 
than  in  the  right ;  that  after  the  first  week  he  was  unable 
to  turn  over  in  bed  without  assistance ;  that  in  order  to 
turn  over  his  feet  would  have  to  be  lifted,  and  when  raised 
to  a  sitting  posture  at  the  side  of  his  bed,  with  his  feet  oflf 
the  bed,  he  could  not  get  his  feet  on  the  bed  without  hav- 
ing them  lifted;  that  he  con  tinned  to  experience  pain  in 
his  back,  a  dull,  heavy  pain,  c6ntinuously  or  almost  contin- 
uously, and  at  intervals  sharp  pain,  and  also  felt  severe  pain 
at  one  time  in  the  early  period  of  his  history  in  the  cord  of 
the  left  testicle,  and  felt  pains  in  the  calves  of  his  legs, 
more  particularly  in  the  left  leg;  that  there  was  also  im- 
pairment of  sensation  in  the  legs,  more  marked  in  the  left ; 
that  his  condition  grew  gradually  worse,  and  he  was  con- 
fined to  his  bed  most  of  the  time ;  that  these  symptons 
were  prevalent  until  about  the  middle  of  February,  1883, 
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or  a  little  after,  when  he  experienced  what  be  & 
peculiar  sensation  coming  over  him;  that  he  tl 
was  going  to  die ;  was  carried  to  bed ;  that  be  en 
some  feeling  of  constriction  or  girdle  sensation 
bowels,  and,  just  after  this  feeling  or  sensation,  es 
a  feeling  of  pain  at  the  base  of  the  brain ;  soon  aft 
speech  was  affected,  and  his  sensibility  to  soun 
acute,  so  that  reading  to  him  disturbed  him, 
stunning  sensation;  that  jarring  by  walking  a 
floor  or  touching  his  bed  disturbed  him;  that 
hands,  and  more  particularly  fingers,  became  t 
but  this  tremulous  condition  passed  away  or  g 
proved ;  that  he  had  not  usually  been  able  to  hav 
ment  of  the  bowels  without  thj9  aid  of  physic  or 
that  he  felt  as  if  there  was  a  knuckle  in  his  backl 
where  he  first  felt  the  pain,  and  the  point  where 
as  first  felt,  was  most  severe  was  about  one  or  t 
to  the  left  of  the  middle  of  the  back  or  from  the  ] 
that  he  required  a  change  of  position  in  turning  c 
three  to  five  times  during  the  night,  in  the  eai 
that  since  his  injury  he  lies  best  upon  his  right  i 
since  the  occasion  when  he  thought  he  was  going 
sight  has  been  affected  so  that  he  has  been  able  t< 
little;  that  his  will  power  has  been  affected  at 
that  he  was  easily  moved  to  tears ;  that  his  co 
present  is  somewhat  improved,  so  that  he  is  able 
his  bed  and  get  back  upon  it  without  assistance ;  ! 
to  speak  is  improved,  so  that  he  speaks  better 
merly,  and  he  does  not  suffer  so  much  pain ;  can 
legs  better ;  but  there  is  tenderness  in  the  same  I 
his  back,  and  his  irritability  in  the  extremities  is.lei 
than  formerly." 

The  hypothetical  question  propounded  by  the  < 
to  its  medical  and  surgical  witnesses  was  somew 
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elaborated,  and  differed  in  some  particulars  from  the  above, 
but  not  materially  affecting  the  legal  questions  involved. 
Considerable  testimony  was  directed  to  the  subject  whether 
the  injury  of  which  the  plaintiff  complains  was  the  natural 
and  proximate  result  of  the  accident  or  collision,  or  whether 
it  was  the  result  of  exposure  and  cold,  and  not  the  re- 
sult of  direct  injury.  The  plaintiff  testified  that  there  was 
no  discoloration  of  his  back  that  he  knew  of,  nor  anv  con- 
tusion  or  breaking  of  the  skin,  and  he  could  not  say  cer- 
tainly whether  there  was  any  bruised  condition  at  the  point 
where  he  had  th^  pain,  or  on  any  other  parts  of  his  body, 
or  any  swelling  on  his  back  or  side;  that,  so  far  as  he  knew, 
there  was  nothing  in  outward  appearance  at  the  time  to 
indicate  any  injury  of  any  kind.  The  medical  and  surgical 
experts  on  behalf  of  the  plaintiff,  in  answer  to  the  hypothet- 
ical question,  attributed  his  injury  to  his  experience  in  the 
car  at  the  time  of  the  collision,  saying  that  the  hypothetical 
question  assumed  that  there  was  an  injury  to  begin  with, 
and  they  traced  his  condition  to  that ;  that  if  there  was  no 
injury,  then  otherwise;  that  the  train  of  symptoms  might 
be  accounted  for  on  other  grounds;  that  they  might  be  ac- 
counted for  on  the  basis  of  a  disease,  rather  thali  from  any 
injury  or  external  force.  Other  medical  and  surgical  ex- 
perts, called  on  behalf  of  the  defendant,  in  answer  to  de- 
fendant's  question,  expressed  the  opinion  that  his  injuries 
were  due  to  the  exposure  to  cold,  and  the  ride  during  the 
night  in  the  stock  car;  and  testified  that  diseases  of  the 
spine  and  spinal  cord  resulting  from  severe  exposure  and 
cold  and  fatigue  are  very  common  —  the  commonest  forms 
of  spinal  disease. 

The  jury  gave  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $25,000.  A  motion  for  a  new  trial,  on  the 
grounds,  among  others,  that  the  verdict  is  contrary  to  the 
evidence  and  that  the  damages  are  excessive,  was  denied. 
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and  from  the  judgment  entered  on  the  verdict  the  defend- 
ant appealed.  Other  material  statements  are  contained  in 
the  opinion. 

For  the  appellant  there  were  briefs  by  Fethera^  Jeffria  <& 
Fifidd^  and  oral  argument  by  O,  H,  Fethera  and  M.  G. 
JeffrU.  They  contended,  inter  alia^  that  the  depositions  of 
the  witnesses  Marphy  and  Mann  were  improperly  admit- 
ted. Those  depositions  were  not  delivered  or  transmitted 
by  the  officer  before  whom  the  same  were  taken  to  the 
clerk  of  the  court  before  which  the  action  was  pending. 
E.  S.  sec.  4087.  All  the  statutory  requirements  for  the 
taking  and  returning  of  depositions  must  be  complied  with. 
Baxter  v.  Pay7ie^  1  Pin.  501 ;  Goodhue  v.  Grant,  id.  556 ; 
Cross  V.  Ba/mett,  61  Wis.  650 ;  Beale  v.  Thompson,  8  Cranch, 
70 ;  Shankwiker  'v.  Reading,  4:  McLean,  420 ;  Plummer  v. 
Roads,  4  Iowa,  587.  The  evidence  by  means  of  which 
plaintiffs  counsel  got  the  contents  of  the  medical  books 
before  the  jury  was  so  clearly  incompetent  and  so  morally 
certain  to  have  influenced  the  jury  that  the  error  in  ad- 
mitting it  was  not  cured  by  striking  it  out.  BuUard  v.  B. 
<&  M.  Railroad,  64  N.  H.  27;  McDuff  v.  Detroit  F.  J.  Co. 
84  Mich.  1 ;  Johannesson  v.  Borschenius,  35  Wis.  131. 

William  Ruger,  attorney,  and  L  C  Sloan,  of  counsel,  for 
the  respondent. 
The  following  opinion  was  filed  May  3,  1892 : 

PiNNBY,  J.  1.  The  assignment  of  error,  that  the  verdict  is 
contrary  to  the  evidence,  cannot  be  maintained.  Upon 
the  questions  of  fact  involved  in  the  issue  the  testimony  is 
so  clear  on  some  of  the  points  in  favor  of  the  plaintiff,  and 
so  conflicting  on  others,  that  this  court  cannot  interfere 
with  the  verdict.    There  is  sufficient  evidence  to  sustain  it. 

2.  It  is  not  material  to  inquire  whether  there  is  sufficient 
evidence  to  sustain  the  verdict,  independent  of  the  deposi- 
tions of  Martin  Murphy  and  Thomas  Mann,  had  they  been 
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rejected,  for  we  are  of  the  opinion  that  these  dispositions 
were  properly  admitted.  When  the  notice  was  given  to 
take  them,  April  25, 1890,  the  action  was  pending  in  the 
circuit  court  for  Eock  county,  and  the  notice  was  entitled 
in  the  cause  as  pending  in  that  court.  The  taking  of  the 
depositions  was  in  fact  commenced  on  that  day,  but  they 
were  not  concluded  until  the  29th  of  the  same  month.  In 
the  mean  time,  and  on  the  28th,  an  order  had  been  made 
changing  the  place  of  trial  of  the  action  to  the  circuit 
court  for  Walworth  county,  and  the  record  and  papers  in 
the  action  were  accordingly  certified  and  transmitted  to 
the  clerk  of  the  last-named  court,  and  filed  in  his  oflSce, 
May  1st.  On  the  6th  of  May  the  depositions,  having  been 
properly  certified  by  the  notary  before  whom  they  were 
taken,  were  sealed  up  and  delivered  by  his  clerk  to  the 
clerk  of  the  circuit  court  for  Eock  county,  who  opened  the 
package,  and  it  so  remained  until  he  forwarded  the  depo- 
sitions, on  the  7th  of  May,  to  the  clerk  of  the  circuit  court 
for  Walworth  county,  who  received  and  filed  them  May 
9th.  The  objection  is  that  the  depositions  were  not  deliv- 
ered or  transmitted  by  the  officer  before  whom  they  were 
taken  to  the  clerk  of  the  court  before  which  the  action 
was  pending;  that,  instead  of  leaving  the  officer  who  took 
them  to  return  them  to  the  clerk  of  the  court  in  which  the 
cause  was  entitled  in  the  notice  for  taking  them,  as  he 
naturally  would,  the  plaintiffs  attorney  should  have  noti- 
fied him  of  the  change  of  place  of  trial  and  the  transmis- 
sion of  the  record,  and  procured  him  to  send  them  to  the 
clerk  of  the  circuit  court  for  Walworth  county.  The  clerk 
of  the  circuit  court  for  Eock  county,  upon  discovering  the 
contents  of  the  package,  closed  it  up,  and  transmitted  it  to 
the  clerk  of  the  same  court,  to  whom  he  had  already  trans- 
mitted the  record  and  papers. 

All  the  statutory  requirements  for  taking  and  returning 
depositions  must  be  substantially  complied  with.    The  stat- 
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ute  (sec.  4087,  K.  S.)  requires  a  deposition,  when  taken,  to  be 
**  delivered  or  tra/nsmitted  hy  the  officer  by  whom  the  same 
is  taken  to  the  clerk  of  the  court  .  .  .  before  whom 
the  action  ...  is  depending,  securely  sealed."  It 
surely  cannot  be  maintained  that  the  officer  taking  these 
depositions  might  not  send  them  over  by  his  clerk  to  the 
office  of  the  clerk  of  the  circuit  court  in  the  same  city.  This 
would  be  strictly  a  transmission  of  them  to  that  clerk,  and 
there  is  no  reason  for  saying  that  when  they  had  been  so 
transmitted,  duly  sealed,  he  could  not  lawfully  forward 
them  by  safe  means  to  the  clerk  of  the  court  in  which  the 
action  was  then  actually  pending,  so  that  they  could  be 
filed  and  used  on  the  trial.  There  is  no  pretense  of  any 
improper  practice,  or  that  the  depositions  had  been  tam- 
pered with.  We  think  that,  under  these  circumstances, 
they  were  properly  transmitted  to  the  clerk  of  the  circuit 
court  for  Walworth  county.  Substantially  the  same  objec- 
tion was  made  to  the  use  of  depositions  under  similar  cir- 
cumstances, and  it  was  held  untenable,  in  Gee  v.  Bolton^  17 
Wis.  605,  608,  615. 

3.  One  of  the  defendant's  expert  witnesses,  Dr.  Palmer, 
who  had  been  called  to  visit  the  plaintiff  in  consultation 
three  several  times  with  his  medical  attendant.  Dr.  Borden, 
and  who  testified  as  a  witness  in  his  behalf  on  the  trial  in 
the  United  States  court,  and  was  examined  to  some  extent 
by  the  defendant  on  that  trial,  now  testified,  in  answer  to 
the  hypothetical  question  put  by  the  defendant's  counsel, 
that  in  the  plaintiff's  case  there  first  existed  lumbago  or 
congestion  of  the  lumbar  and  spinal  muscles ;  that  inflamma- 
tion of  the  spinal  cord  and  its  membranes  followed,  and 
subsequent  to  this  an  extension  of  that  inflammatory  action 
to  portions  of  the  brain  and  its  membranes ;  that,  as  an 
opinion  founded  on  the  state  of  facts  as  presented  in  the 
hypothetical  question,  he  should  say  that-  the  plaintiff's  con- 
dition was  the  result  of  exposure  and  cold,  and  not  the  re- 
Voi*  82—40 
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suit  of  direct  injury;  that,  upon  such  facts  and  the  history 
of  the  case  as  given  him  by  the  plaintiff  and  Dr.  Borden, 
his  medical  attendant,  and  his  personal  examinations  of  the 
plaintiff,  he  did  not  vary  his  judgment.  The  collision  oc- 
curred December  29,  1882,  and  Dr.  Palmer  visited  the 
plaintiff  with  Dr.  Borden,  making  a  personal  examination, 
February  9,  1888.  Again  he  visited  him,  April  12th  and 
also  December  19th  in  the  same  year,  and  the  next  time  he 
saw  him  was  in  December,  1885,  a  few  weeks  before  the 
trial  in  the  United  States  court,  when  he  examined  the 
plaintiff  again,  with  several  other  physicians  and  surgeons. 
On  cross-examination  he  testified,  in  answer  to  questions 
regularly  objected  to  by  the  defendants  "  I  don't  think  I 
have  changed  my  opinion  as  to  the  character  of  his  disease ;" 
that  "  looomotor  ataxia  is  a  different  disease  from  lumbago ; " 
that  he  had  "  no  knowledge  of  testifying  at  Madison  that 
the  plaintiff  had  locomotor  ataxia;  "  and  if  he  so  testified,  it 
was  not  in  accordance  with  his  views  of  the  case  at  that 
time,  nor  ever  has  been.  "  I  think  I  did  not  so  testify.  I 
don't  think  that  he  has  locomotor  atwma  now.  I  think  I  was 
asked  what,  in  my  judgment,  was  the  matter  with  the 
plaintiff,  and  that  I  answered,  ^  I  think  he  has  a  diseased 
condition  of  the  spinal  cord  and  meninges  (its  membranes), 
one  or  both.'  I  don't  think  I  said,  'I  think  his  disease  or 
condition  at  the  present  time  would  be  accounted  for  more 
perfectly  by  the  name  of  "  locomotor  ataxia  "  than  any  other 
name.'  I  do  not  think  that  he  had  that  disease,  and  there- 
fore think  I  could  not  have  made  this  answer.  I  wish  to 
qualify  myself  in  this :  that  is,  he  had  conditions  there  pres- 
ent similar  to  what  you  get  in  locomotor  ataxia.  Those  dis- 
eased conditions  mingle  with  each  other.  You  cannot  well 
define  and  separate  one  from  another.  I  never  testified  to 
his  having  locom(^tor  ataxiaJ^  In  like  manner  he  was  asked 
whether  he  had,  upon  that  trial,  made  certain  answers  to 
specific  questions  in  regard  to  locomotor  ataaoia;  as  to  its 
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causes ;  whether  it  proceeded  more  usually  from  injury  or 
from  disease ;  and  whether  emotional  disturbances,  such  as 
sudden  fright,  might  cause  it,  a  faU,  the  shock  of  a  gunshot 
wound,  and  concussion  of  the  spinal  cord ;  as  to  the  various 
symptoms  and  stages  of  the  disease,  and  the  period  of  their 
development. 

These  questions  were  objected  to  as  not  proper  cross- 
examination  in  order  to  contradict  the  witness,  and  as  im- 
material ;  that  the  inquiries  related  to  collateral  matters, 
and  not  to  any  matter  in  issue,  but  the  court  ruled  that 
they  should  be  answered;  and  the  witness,  in  every  in- 
stance, denied  that  the  alleged  questions  and  answers  had 
been  given,  or  denied  any  remembrance  of  the  fact.  On 
vebuttal,  the  plaintiff  called  a  stenographer,  present  at  the 
trial  in  the  United  States  court,  who  testified  from  his 
minutes  —  against  objection  to  each  question  by  defend- 
ant's counsel,  that  the  inquiry  was  immaterial  and  irrele- 
vant, and  that  no  proper  foundation  for  it  had  been  laid  — 
that  Dr.  Palmer,  on  that  trial,  testified  that  he  thought  the 
plaintiff  had  a  diseased  condition  of  the  spinal  cord  and 
meninges,  one  or  both ;  that  it  is  known  by  a  particular 
scientific  name;  that  he  thought  his  disease  or  condition 
at  that  time  would  be  accounted  for  more  perfectly  by  the 
name  of  "  locomotor  ataxia "  than  any  other  name ;  that 
locomotor  ataxia,  of  whatever  type,  did  not  as  usually 
proceed  from  injury  as  from  other  causes;  that  he  was 
asked,  "  Doesn't  it  proceed  from  injury  just  as  much  as 
from  other  causes?"  and  he  answered,  "No,  sir;  not  so 
much  as  from  other  causes.  I  think  it  is  a  very  unusual 
thing."  That  the  witness  testified  that  an  emotional  dis- 
turbance, such  as  sudden  fright,  might  be  a  cause  of  loco- 
motor ataxia;  that  various  traumatic  injuries  (by  external 
force)  might  be  the  starting  point  of  locomotor  ataxia;  and 
that  instances  are  recorded  in  which  the  disease  soon  fol- 
lowed a  fracture  of  the  thigh,  a  fall  upon  the  belly,  the 
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shock  of  a  gunshot  wound,  and  concussion  of  the  spinal 
cord,  but  that  very  few  authors  are  inclined  to  that  opin- 
ion, and  he  did  not  know  of  any  author  that  applied  it  to  a 
direct  injury.  Dr.  Palmer,  on  being  recalled,  testified  that 
at  that  trial  he  was  placed  on  the  witness  stand  out  of  his 
order,  to  enable  him  to  go  to  Chicago  to  attend  to  his  du- 
ties there  as  a  lecturer  at  the  college,  and  returned  to  be 
further  examined  by  the  plaintiff,  as  he  understood  he  had 
not  completed  his  testimony,  and  plaintiflPs  counsel  told 
him  he  desired  to  examine  him  further ;  that  he  did  not 
suppose  that  he  was  called  there  by  the  defendant  at  any 
time;  that  his  recollection  had  been  refreshed  since  his 
cross-examination  in  relation  to  the  testimony  he  gave  on 
that  trial ;  that  he  now  recollected  that  he  gave  evidence 
upon  the  question  of  locomotor  ataxia;  that  he  did  not 
recollect  it  when  cross-examined.  "I  don't  know  that  I 
gave,  at  any  time  during  that  trial,  any  testimony  in  rela- 
tion to  locomotor  ataxia,  as  applied  strictly  or  directly  to 
Mr,  Waterman^8  case,  except  in  the  one  particular  question 
and  answer  above  mentioned.  I  do  not  recollect  of  it  any- 
how." 

The  general  rule  is  that,  with  respect  to  all  questions  put 
to  a  witness  on  cross-examination  for  the  purpose  of  di- 
rectly testing  his  credit,  if  the  questions  relate  to  relevant 
facts,  the  answers  may  be  contradicted  by  independent  evi- 
dence; if  irrelevant,  they  cannot.  Taylor,  Ev.  §§  14:35, 
14:38;  1  Qreenl.  Ev.  §  4:64:;  1  Whart.  Ev.  §  551.  It  is  not 
necessary  that  the  prior  statement  of  the  witness,  in  order 
to  affect  his  credit,  shall  be  expressly  and  strictly  contra- 
dictory to  the  testimony  as  given.  It  is  enough  that  he 
has  made  statements  inconsistent  with  his  testimony  on  the 
trial.  Whart.  Ev.  §  551,  and  cases  cited.  In  Taylor,  Ev. 
§  1445,  it  is  laid  down  that  "it  is  certainly  relevant  to  put 
to  a  witness  any  question  which,  if  answered  in  the  affirm- 
ative, would  qualify  or  contradict  some  previous  part  of  his 
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testimony  given  on  the  trial  of  the  issue;  and  if  such  ques- 
tion be  put  and  be  answered  in  the  negative,  the  opposite 
party  may  then  contradict  the  witness ;  and  for  this  simple 
reason:  that  the  contradiction  would  qualify  or  contra- 
dict the  previous  part  of  the  witness'  testimony,  and  so 
neutralize  its  effect  {Attorney  Oeneral  v.  Hitohoock^  1  Exch. 
102) ;  and  he  may  be  cross-examined  as  to  a  former  state- 
ment made  by  him  relative  to  the  subject  matter  ot  the  cause, 
and  inconsistent  with  his  present  testimony.  If  the  case 
be  such  as  to  render  evidence  of  opinion  admissible  and 
material,  he  may  be  asked  on  cross-examination  whether 
he  has  not  on  some  particular  occasion  expressed  a  differ- 
ent opinion  on  the  same  subject,  and  if  he  denies  the  fact  it 
may  be  proved  by  other  evidence."  Taylor,  Ev.  §  1445 ;  Law- 
son,  Exp.  Ev.  177.  This  was  so  held  in  Sanderson  v.  Nashua^ 
44  N.  H.  492-494;  Patehin  v.  Astor  Mut.  Ins.  Co.  18  N.  Y. 
272;  Miller  v.  Mut.  Ben.  L.  Ins.  Go.  31  Iowa,  236. 

Dr.  Palmer,  on  the  pending  trial,  had  given  his  opinion 
as  to  the  ailment  of  the  plaintiff;  that  there  first  existed 
lumbago  or  congestion  of  the  lumbar  and  spinal  muscles, 
subsequently  followed  by  inflammation  of  the  spinal  cord 
and  its  membranes,  and  subsequent  to  this  an  extension  of 
that  inflammatory  action  to  portions  of  the  brain  and  its 
meninges ;  that  it  was  the  result  of  exposure  and  cold  and 
not  of  direct  injury;  and  this  was  based,  not  only  upon 
the  facts  stated  in  the  hypothetical  question,  but  upon  the 
history  of  the  case  as  given  him  by  the  plaintiff  and  by  Dr. 
Borden  when  he  was  called  in  consultation,  and  from  his 
personal  examination  of  the  plaintiff, —  all  of  which  oc- 
curred before  the  trial  in  the  United  States  court.  It  waa 
competent  for  the  plaintiff,  on  his  cross-examination,  to  lay 
the  foundation  for  showing  that  in  his  testimony  on  the 
former  trial  he  gave  an  entirely  different  and  inconsistent 
opinion  as  to  the  plaintiff's  condition  and  its  cause,  and  one 
inconsistent  with  the  theory  that  it  was  the  result  of  ex- 


Digitized  by 


Google 


630  SUPKEME  COURT  OF  WISCONSIN.  [82 

Waterman  vs.  The  Chicago  &  Alton  R  Ca 

posure  and  cold  and  not  the  result  of  direct  injury.  This 
testimony  was  competent^  as  a  test  of  the  sincerity,  can- 
dor, and  value  of  Dr.  Palmer's  opinion  given  in  evidence 
on  the  present  trial,  to  show  that  the  plaintiff's  disease  was 
attributable  to  exposure  and  cold,  and  not  to  direct  injury 
as  claimed  by  the  plaintiff,  and  to  test  its  reliability  and  the 
proper  weight  to  be  given  to  his  opinion  in  determining 
this  issue.  On  the  former  trial,  he  had  testified  as  the 
plaintiff's  expert  witness,  familiar,  not  only  with  the  learn- 
ing of  his  profession  on  the  subject,  but  as  having  had  a 
practical  acquaintance  with  the  case  from  his  employment 
in  it  in  consultation  with  Dr.  Borden,  the  plaintiff's  medi- 
cal attendant,  and  he  was  examined  to  some  extent  on  be- 
half of  the  defendant.  On  the  last  trial  he  appeared  and 
testified  only  as  the  medical  and  surgical  expert  of  the  de- 
fendant. All  the  facts  and  circumstances  elicited  on  his 
cross-examination  and  on  the  examination  of  the  stenogra- 
pher were  competent  to  show  contradictions  or  inconsisten- 
cies between  his  opinions  upon  the  point  in  question  ex- 
pressed by  him  at  the  first  trial  and  those  given  on  the  last 
one.  The  testimony  of  the  stenographer  could  not  be  in- 
jurious to  the  defendant,  unless  such  contradictions  or  in- 
consistency appeared.  Dr.  Palmer's  opinions  upon  the 
plaintiff's  condition  and  its  cause  had  become  a  material 
and  essential  part  of  the  defendant's  case,  and  whatever 
might  be  drawn  out  by  the  examination  objected  to,  as  af- 
fecting their  value  and  weight,  was  in  no  just  sense  collat- 
eral, but  pertained  and  related  directly  to  the  case  itself. 

4.  Upon  the  cross-examination  of  Dr.  Maxon,  one  of  the 
medical  and  surgical  witnesses  for  the  defendant,  he  testi- 
fied in  relation  to  cases  of  infiammation  of  the  spinal  cord 
which  had  occurred  in  his  practice,  and  the  plaintiff  framed 
and  put  various  questions  embracing  cases  stated  in  Erick- 
son's  work  on  Nervous  and  Spinal  Diseases,  and  he  was 
asked  his  opinion  in  respect  to  them.    One  of  these  ques- 
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tions  was  objected  to  as  incompetent  and  immaterial,  and 
he  was  allowed  to  answer  it,  but  a  subsequent  question  was 
objected  to  for  the  further  reason  that  the  reading  of  cases 
from  medical  books  to  a  witness,  expert  or  otherwise,  was 
improper,  and  then  the  plaintiff's  counsel  desisted.  Another 
medical  witness  for  the  defendant,  on  cross-examination, 
was  asked  what  cases  he  had  treated  of  inflammation  of  the 
spine,  and  in  stating  one  case  in  detail  he  was  proceeding 
to  and  did  state  others,  and  was  allowed  to  do  so  against 
the  defendant's  objection.  After  the  close  of  the  testi- 
mony the  plaintiff's  counsel  applied  to  the  court  to  with- 
draw the  testimony  of  these  witnesses  so  objected  to  from 
the  consideration  of  the  jury,  and  to  instruct  them  to  dis- 
regard it,  and  the  court  granted  the  request,  and  instructed 
the  jury  accordingly. 

It  is  settled  in  this  state  and  in  most  of  the  others,  that 
medical  books  cannot  be  introduced  in  evidence,  nor  can 
an  expert  be  permitted  to  testify  as  to  statements  contained 
in  them  {Boyle  v.  State^  57  Wis.  472 ;  jSreuziger  v.  O.  <&  N. 
W.  JS.  Co.  73  Wis.  158) ;  but  they  may  be  referred  to  on 
the  cross-examination  of  a  medical  expert,  where  he  has 
testified  that  books,  recognized  as  standard  authorities  in 
the  profession,  lay  down  certain  propositions  or  sustain  cer- 
tain conclusions,  for  the  purpose  of  discrediting  him  {Hipon 
V.  BiUely  30  Wis.  614;  Comm.  v.  Shirtwanty  117  Mass.  122; 
Pinneyv.  CahiU^  48  Mich.  584);  When  the  books  themselves 
are  not  admissible,  an  attempt  to  evade  the  rule  of  exclusion 
by  conducting  the  cross-examination  in  such  a  way  as  to  get 
the  contents  or  statements  in  the  books  before  the  jury,  is 
not  admissible.  Eog.  Exp.  Ev.  §  178 ;  Ma/raJiaU  v.  Brown^  50 
Mich.  148;  People  v,  MWxji/rd^  53  Mich.  63,  77;  BloomingUyti 
V,  Shroohy  110  HI.  219;  State  v.  Winter^  72  Iowa,  627.  We 
think  the  course  pursued  on  the  cross-examination  of 
Dr.  Maxon  was  erroneous,  but  that  the  error  in  relation  to 
it,  and  the  admission  of  other  testimony  so  objected  to,  was 


Digitized  by 


Google 


C32  SUPEEME  COURT  OF  WISCONSIN.  [82 

Waterman  va  The  Chicago  &  Alton  R.  Ca 

cured  by  the  ^subsequent  withdrawal  of  it  and  the  positive 
direction  of  the  court  to  the  jury  to  disregard  it.  Thomp. 
Trials,  §§  351,  2355 ;  Johcmnesson  v.  Borschenius^  35  Wis. 
132;  Delie  v.  C.  <&  N.  W.  E.  Co.  51  Wis.  405,  406;  Qieae  v. 
Schvliz,  69  Wis.  521-524;  Begg%  v.  6'.,  W.  cfe  M.  R.  Co.  7& 
Wis.  448 ;  Hwwes  v.  Gustiriy  2  Allen,  402 ;  Qoodnow  v.  Hilly 
125  Mass.  589 ;  Hopt  v.  Utah,  120  U.  S.  437.  In  view  of  all 
the  evidence  properly  admitted, —  and  it  is  certified  that  it 
is  all  contained  in  the  bill  of  exceptions, — we  cannot  say 
that  the  defendant  was  prejudiced  by  the  course  pursued. 

5.  The  questions  asked  the  defendant's  witness  Martin 
Williams,  on  cross-examination,  were  within  the  limits  of 
the  rule.  He  was  a  fireman  on  defendant's  train  at  the  time 
of  the  collision,  and  had  been  looking  out  on  his  side  of  the 
cab  for  signals,  and  he  testified  that  he  received  a  signal 
from  a  man  near  the  switch  target  to  come  back,  and  he 
described  it.  He  communicated  it  to  the  engineer,  who 
started  his  train  back  with  the  view  of.  going  south  on  the 
westerly  track,  and,  instead,  ran  back  over  the  cross-over 
track,  colliding  with  the  St.  Paul  train  on  which  the  plaint- 
iff was  riding,  because  the  switch  had  not  been  turned  to 
enable  the  train  to  go  south,  the  signal  given  having  been 
a  false  or  improper  one.  He  testified  that  he  had  had  no 
experience  as  a  fireman,  except  for  nine  days,  and  as  to  the 
meaning  of  the  signal  he  received.  It  was  competent  to 
ask  him,  on  cross-examination,  whether  he  understood  sig- 
nals well  enough  to  know  what  the  signal  was  for  brakes^ 
and,  on  his  aflSrmative  answer,  to  ask  him  if  he  had  not 
testified  differently  on  a  former  trial,  and  also  show  that, 
while  he  knew  the  signals  at  the  present  time,  he  was  not 
positive  of  them  then. 

6.  There  was  no  error  in  permitting  Dr.  Philip  Fox,  Dr. 
B.  O.  Keynolds,  and  Dr.  William  Fox  to  testify  in  rebuttal 
as  to  the  reasons  why  they  did  not  think  the  plaintiffs 
condition  was  caused  by  exposure  and  cold.    When  exam- 
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ined  by  the  plaintiflf  in  making  out  his  case,  neitl^er  Dr. 
Philip  Fox  nor  Dr.  Reynolds  testified  on  that  subject,  while 
Dr.  William  Fox  had  testified  that,  considering  injury  by 
cold  as  an  exciting  cause  of  plaintiflTs  condition,^  he  would 
not  consider  it  to  be  likely  that  there  would  be  local  in- 
flammation, so  that  a  particular  point,  the  size  of  a  finger, 
would  be  a  focal  point  of  sharp  pain.  In  view  of  the  med- 
ical testimony  given  on  the  part  of  the  defendant,  it  was 
proper,  in  rebuttal,  to  examine  him  generally  on  the  sub- 
ject whether  cold  and  exposure  were,  in  his  opinion,  the 
causes  of  the  plaintifTs  condition,  and  Dr.  Philip  Fox  and 
Dr.  B.  O.  Reynolds  as  well. 

7.  The  court  was  asked  to  instruct  the  jury,  in  substance, 
that  if  they  found  from  the  evidence  any  cause  or  causes 
sufficient  to  stand  as  the  cause  of  the  plaintiffs  misfortune, 
other  than  the  collision,  then  they  should  find  for  the  de- 
fendant ;  and  also  that  the  damages  of  the  plaintiflf,  if  en- 
titled to  recover  any,  must  be  the  natural  and  proximate 
consequence  of  the  acts  of  the  defendant  complained  of; 
and  that  if  a  new  force  or  power  intervened,  or  the  expos- 
ure to  which  the  plaintiflf  voluntarily  subjected  himself  by 
riding  during  the  previous  night  in  an  open  car,  were,  either 
or  all  of  theoi,  sufficient  to  stand  as  the  cause  of  the  plaint- 
iffs physical  condition,  then  the  collision  of  the  trains  must 
be  considered  as  too  remote^  and  they  should  find  for  the 
defendant.  These  instructions  wholly  ignore  the  real  cause 
of  the  injury,  and  under  them  the  jury  would  be  obliged  to 
find  for  the  defendant,  even  though  the  evidence  should 
convince  them  that  the  actual  ca/uee  of  the  plaintiffs  condi- 
tion was  the  collision  due  to  the  defendant's  negligence.  It 
is  plain  that  what  was  the  real  ca/use  was  a  question,  under 
the  evidence,  for  the  jur}^  and  a  finding  for  the  defendant 
would  not  be  necessarily  proper,  even  though  the  super- 
vening force  or  power  referred  to  was  sufficient,  perhaps, 
to  produce  the  result  complained  of.    The  court  left  the 
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case  to  the  jury  on  this  point,  Very  properly,  to  say  whether 
the  preponderance  of  the  evidence  showed  that  the  collision 
of  the  trains  caused  by  the  negligence  of  the  defendant 
company  was  the  direct  and  proximate  cause  of  the  plaint- 
iflfs  diseased  condition ;  that  if  the  plaintiffs  exposure  dur- 
ing the  preceding  night,  or  any  other  cause  or  power  which 
intervened,  or  either  or  all  of  them,  was  as  likdyj  under  the 
testimony,  to  have  produced  the  plaintiflfs  diseased  condi- 
tion as  the  collision  of  the  trains,  then  the .  case  must  be 
decided  against  the  plaintiff.  These  instructions  were  cor- 
rect, and  as  favorable  to  the  defendant  as  it  was  entitled  to 
ask. 

8.  The  instruction  of  the  court  on  the  subject  of  con- 
tributory negligence  was  not  objectionable,  in  view  of  the 
evidence.  Contributory  negligence  was  not  imputed  to  the 
plaintiff,  save  in  respect  to  his  riding  in  the  open  car  with 
his  sheep  to  care  for  them,  and  the  evidence  tends  to  show 
that  there  was  a  fair  and  reasonable  necessity  for  the 
plaintiff  to  ride  in  the  stock  car.  That  he  did  so  ride  in  it 
is  not,  as  a  matter  of  law,  contributory  negligence;  nor 
does  the  case  of  Zawson  v.  G.y  St.  P.,  M.  cfe  0.  E,  Co.  64 
Wis.  447,  maintain  that  it  would  be.  The  instructions  of 
the  court  on  this  subject  are  not  open  to  any  just  criticism. 
The  jury  were  told  that  the  burden  of  proof  was  on  the 
defendant  to  show  contributory  negligence  of  the  plaintiff 
by  a  preponderance  of  evidence,  yet  they  were  also  told,  in 
the  same  connection,  that  the  plaintiff's  own  evidence 
might  be  considered  in  determining  this  question ;  and  if 
contributory  negligence  appeared  from  it,  or  from  it  and 
other  evidence,  it  would  be  sufficient  to  establish  contribu- 
tory negligence.  The  defendant  has  no  ground  of  com- 
plaint in  this  respect. 

9.  The  testimony  tends  strongly  to  show  that  the  plaint- 
iff will  never  entirely  recover  from  his  present  condition, 
and  as  the  jury  was  authorized  to  assess  damages  as  a  corn- 
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pensation,  not  only  for  what  he  had  suflfered  in  the  past, 
but  for  what  he  would  with  reasonable  certainty  suffer  in 
the  future,  it  was  not  error  to  instruct  the  jury  that  they 
might  judge  of  the  probable  length  of  the  plaintiffs  life 
under  the  testimony,  inaamuch  as  his  physical  and  mental 
condition  had  been  proved,  and  the  life  table  adopted  in  the 
circuit  court  rules  had  been  read  to  the  jury. 

10.  The  motion  to  set  aside  the  verdict  was  based  on  the 
ground,  among  others,  that  the  damages  are  excessive,  as 
well  as  on  account  ot  the  statements  made  by  plaintiflPs  coun- 
sel in  addressing  the  court  and  jury,  and  excepted  to  by  the 
defendant.  The  testimony  shows  that  the  plaintiff  was 
engaged  in  the  stock  business,  and  at  the  time  of  the  acci- 
dent was  superintending  his  father's  and  uncle's  farms ;  that 
since  the  accident  he  had  not  been  able  to  attend  to  look- 
ing after  the  farms  or  stock  business ;  that  if  he  had  any 
business  to  do  he  had  to  get  some  one  to  do  it  for  him ;  that 
some  years  the  stock  business  would  be  good,  and  other 
years  it  would  not  be  so  good,  and  the  farm  business  would 
vary  but  very  little;  that  the  plaintiff  thought  he  would 
realize  about  $1,500  a  year,  together  with  the  farm  and  stock 
business;  that  he  did  not  own  a  farm  at  the  time  himself; 
that  he  had  a  farm  rented  and  sublet  it  on  shares ;  that  the 
first  year  after  the  accident  his  wife  had  to  be  up  with  him 
from  five  to  seven  times  each  night,  the  second  year  from 
three  to  five  times;  for  over  five  years  every  time  he  was 
raised  off  his  bed  he  had  to  have  his  limbs  lifted  off,  and 
then  to  be  raised  up,  and  then  when  he  wanted  to  lie  down 
his  limbs  would  have  to  be  raised  up;  that  the  failure  of 
strength  to  support  himself  and  let  himself  down  gradually 
was  in  his  back ;  that  for  about  five  years  he  never  laid  on 
his  back,  except  three  or  four  times ;  that  "  after  five  years 
I  had  to  be  helped  to  my  chair.  Then  I  was  unable  to 
move  my  feet.  If  I  wanted  to  use  my  crutches,  they  would 
get  me  up  on  to  them,  and  then,  one  of  them  holding  on 
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to  me,  I  could  manage  to  walk  a  little  along,  but  after  sit- 
ting down  I  could  not  move  my  feet,  unless  they  were  taken 
and  moved  along."  That  since  February,  1890,  his  condition 
had  improved.  "I  have  to  get  up  now  with  the  aid  of  my 
arms.  I  have  to  make  my  arms  my  back.  During  the  last 
three  years  I  have  not  had  such  hard,  sharp  pains  as  during 
the  first  five.  The  dull  pain  is  continuous.  The  last  year 
and  a  half  I  have  been  sleeping  quite  a  little  better,  but 
previous  to  that  I  didn't  sleep  well.  Would  wake  up  three 
to  five  times  each  night, —  sometimes  more.  When  I  wake 
up  now  I  have  to  have  assistance  to  be  turned  over.  I  can- 
not use  my  left  leg  as  well  as  my  right.  My  speech  has 
been  affected  since  February,  1883.  I  have  gradually  im- 
proved ever  since  the  trial  at  Madison,  but  have  not  felt  so 
well  since  last  June,  having  had  the  grip  in  the  spring. 
Was  forty-one  years  at  the  time  of  the  accident." 

The  remarks  made  by  plaintiff's  counsel  in  argument 
were  not  called  for  or  justified  by  anything  in  the  case^ 
and  were  violative  of  the  defendant's  right  to  a  fair  trial, 
to  be  conducted  according  to  well-recognized  rules  and 
usages.  The  violation  of  these  rules  and  usages  is  an  im- 
propriety which  may  greatly  affect  the  verdict,  and,  if 
counsel  indulge  in  such  methods  of  argument,  it  is  the 
duty  of  the  court  to  see  that  their  client  shall  not  derive 
any  advantage  from  thein,  and  that  the  rights  of  the  party 
who  may  be  thus  prejudiced  are  fully  protected.  The  re- 
marks complained  of  in  this  instance  relate  more  especially 
to  the  subject  of  damages,  and  no  doubt  stimulated  a  sym- 
pathetic and  willing  jury  to  materially  increase  the  amount 
of  the  verdict.  The  tendency  of  juries  at  the  present  time 
to  give  large,  and  indeed  unusual,  verdicts  in  actions  for 
personal  injuries  brought  against  corporations  is  almost 
proverbial,  and  is  well  understood  by  all  having  experi- 
ence in  the  courts, —  verdicts  which  would  not  be  given  as 
against  a  natural  person.     No  stimulus  or  encouragement 
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in  this  connection  is  needed,  and  no  unfair  or  improper  in- 
fluence to  produce  such  a  result  can  be  permitted.  A  cor- 
poration must  be  judged  by  the  same  law  as  a  natural  per- 
son. The  law  is  no  respecter  of  persons,  natural  or  artificial, 
and  in  its  administration  the  rights  of  each  are  equally 
sacred.  The  jury  were  told  by  one  of  plaintiflTs  counsel 
that  "  if  it  should  so  be  that  the  sum  you  fix  as  just  and 
reasonable  should  be  regarded. by  the  court  as  excessive,  it 
is  our  privilege  to  throw  oflf  as  we  see  fit  to;"  in  other 
words,  that  the  jury  could  make  no  mistake  by  rendering 
a  large  verdict,  and  the  plaintiff  would  take  his  chances  in 
holding  it.  The  court  ruled  that  this  was  improper.  And 
the  able  and  experienced  senior  counsel,  in  addressing  the 
jury  on  the  question  of  damages,  said :  "  Money  may  min- 
ister somewhat  to  his  comfort,  and  shall  he  not  have  it  from 
a  company  that  is  able  to  pay?  "  And  this  passed  without 
notice,  save  by  the  defendant's  exception.  Such  methods 
of  argument  cannot  be  justified,  and  ought  not  to  be  tol- 
erated. Broken  v.  Swineford^  44  Wis.  290-295,  and  cases 
cited,  is  an  emphatic  rebuke  and  warning  on  this  subject. 

Were  it  not  that  the  case  has  been  twice  tried,  in  both 
instances  with  the  same  result  on  the  question  of  liability, 
and  that  the  evidence  is  such  as  to  justify  the  belief  that  the 
rights  of  the  defendant  on  that  question  were  not  preju- 
diQcd  by  these  irregularities,  we  would  feel  bound  to  re- 
verse the  judgment  absolutely  on  this  ground,  and  grant  a 
new  trial.  We  entertain  no  doubt  that  this  improper  ap- 
peal tended  materially  to  increase  the  verdict.  The  ver- 
dict is  an  unusually  large  one,  and  one,  we  think,  which 
would  not  have  been. given  against  a  natural  person,  and 
the  award  .of  damages,  all  things  considered,  must  be  re- 
garded as  excessive.  We  are  aware  of  the  intrinsic  diffi- 
culty of  dealing  with  such  a  question  upon  any  certain  or 
satisfactory  rule.  It  is  entirely  a  pecuniary  question  as  to 
what  amount  of  compensation  is  to  be  allowed  to  stand  as 
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damages  in  a  praotical  and  reasonable  administration  of 
the  law.  The  fact  that  there  is  no  definite  rule  for  arriv- 
ing at  the  amount  of  damages  in  such  cases  shows  the  im- 
portance of  guarding  the  minds  of  the  jury  from  all 
misleading  and  improper  influences  and  appeals.  DiUing- 
ham  V.  Scalesy  78  Tex.  205.  There  is  but  little  doubt  that 
the  tendency  of  juries  to  render  excessive  verdicts  against 
corporations  supposed  to  be  rich,  leads  to  abuse  and  ought 
to  be  restrained.  No  intelligent  person  would  deliberately 
consent  to  encounter  the  loss  of  physical  and  mental  health 
and  the  capacity  of  the  rational  use  and  enjoyment  of  his 
faculties  during  life,  and  the  inconvenience,  pain,  and  an- 
guish which  the  plaintiff  has  already  suffered  and  will  ex- 
perience in  the  future,  for  the  value  of  the  entire  property 
and  franchises  of  the  defendant.  But  it  is  manifest  that 
the  rule  of  damages  is  not  to  be  governed  by  such  consid- 
erations, nor  can  they  be  entirely  disregarded.  We  do  not 
think  the  facts  justify  as  large  a  verdict  in  this  case  as  was 
allowed  to  stand  in  the  case  of  Reddles  v.  C,  <&  If.  W.  R. 
Co,  77  Wis.  228,  and,  had  a  recovery  been  had  in  the  cir- 
cuit court  within  an  ordinary  period  after  the  action  had 
been  commenced,  we  are  inclined  to  think  we  would  be  re- 
luctant to  let  it  stand  for  more  than  $15,000;  but  in  Octo- 
ber, 1884,  the  case,  at  the  instance  of  the  defendant,  was, 
as  it  turned  out,  improperly  removed  into  the  United  States 
circuit  court,  where,  after  a  lengthy  and  probably  expen- 
sive trial,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for 
$22,500,  the  case  was  taken  to  the  supreme  court  of  the 
United  States,  and  it  was  there  decided,  after  a  lapse  of  six 
years,  that  the  United  States  court  had  no  jurisdiction  over 
the  case.  During  all  this  time  satisfaction  for  the  plaint- 
iff's injuries  was  withheld,  through  the  fault  and  at  the  in- 
stance of  the  defendant,  by  keeping  the  case  so  long  in  a 
court  having  no  power  to  give  any  relief.  We  feel,  there- 
fore, at  liberty  to  act  upon  equitable  considerations  some- 
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what  in  determining  at  what  sum  the  verdict,  which  we 
hold  to  be  excessive,  shall  stand  at.  the  election  of  the 
plaintiff,  and  in  view  of  all  the  circumstances  we  conclude 
that  the  judgment  of  the  circuit  court  be  reversed,  and  that 
the  cause  will  be  remanded  with  directions  that  if,  within 
thirty  days  after  filing  the  reinittUur  in  that  court,  the  plaint- 
iff shall  remit  $5,000  of  the  amount  awarded  by  the  verdict, 
judgment  shall  be  entered  thereon  in  his  favor  for  $20,000, 
with  costs.  Failing  so  to  remit,  there  must  be  a  new  trial. 
By  the  Court — Judgment  is  ordered  accordingly. 

WiNSLow,  J.,  took  no  part. 

Both  parties  moved  for  a  rehearing,  and  both  motions 
were  denied  September  27, 1892.  The  following  opinion 
was  filed : 

Pbb  Cubiam.  The  question  whether  interest  shall  be  al- 
lowed in  the  entry  of  judgment,  if  the  plaintiff  elects  to 
remit  $5,000  from  the  verdict,  has  been  presented  on  appel- 
lant's motion  for  rehearing,  and,  in  order  to  prevent  any 
misapprehension,  we  think  it  proper  to  say  that,  in  that 
event,  judgnlent  will  be  entered  as  on  a  verdict  for  $20,000, 
and  the  plaintiff  will  be  entitled  to  tax,  as  costs,  interest  on 
that  sum  from  the  date  of  the  original  verdict,  pursuant  to 
the  statute.    Sea  2922,  R  S. 


Fellows,  Bespondent,  vs.  Gilhtjbbb,  Appellant. 

May  S  —  September  H,  1892. 

Liability  of  lessor  for  dangerous  premises. 

The  lessor  of  an  hotel  is  not  liable  for  an  injury  to  a  gnest  caused  by 
the  faU  of  an  awning  known  to  be  unsafe,  unless  he  was  bound  by 
the  lease  to  keep  the  awning  in  repair. 
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APPEAL  from  the  Circuit  Court  for  Chreen  Lake  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Niahem  cfe  Engel- 
hrdokty  and  oral  argument  by  Perry  Niekem  and  E.  S. 
Bragg. 

For  the  respondent  there  was  a  brief  by  Eoiton  cfe  Weed^ 
and  oral  argument  by  Jtf".  H.  Weed.  They  contended,  among 
other  things,  that  where  the  defect  existed  at  the  time  of 
making  the  lease,  the  lessor  is  liable  for  the  unsafe  condi- 
tion of  the  premises,  notwithstanding  a  clause  in  the  lease 
that  the  lessee  shall  keep  the  same  in  repair.  Swords  v.  Ed- 
gar, 59  K  T.  28;  Moody  v.  Mayor,  43  Barb.  282;  Sbearm.  & 
R  Neg.  sec.  502 ;  Da/oenj>ort  v.  Buckman,  37  N.  T.  568 ;  Ben- 
son V.  Sua^ez,  43  Barb.  408;  O*  Connor  v.  Andrews,  81  Tex. 
28;  Todd  v.  Flight,  9  C.  B.  N.  S.  377;  Nelson  v.  Liverpool 
B.  Co.  L.  R.  2  C.  P.  Div.  311;  Irvine  v.  Wood,  51  K  Y. 
224;  Albert  v.  State,  66  Md.  325. 

The  following  opinion  was  filed  May  24, 1892: 

Oeton,  J.  The  defendant  was  the  owner  of  the  City 
Hotel,  situated  on  certain  lots  in  the  city  of  Berlin.  In 
front  of  said  hotel  is  Huron  street,  and  there  was  a  wooden 
awning  on  that  side,  fastened  to  the  building  on  one  side, 
and  resting  on  posts  on  the  other  or  outer  side,  and  over 
the  sidewalk  on  said  street.  At  the  east  end  of  the  awn- 
ing there  is  an  alley  leading  to  the  barn.  The  posts  had 
become  rotten  and  imperfect  on  which  the  awning  rested. 
The  plaintiff  and  his  wife  were  guests  at  said  hotel,  and  were 
standing  and  had  been  for  some  time  under  the  awning, 
on  the  2d  day  of  January,  1886,  when  one  Henry  Hal- 
lowell,  another  guest  at  the  hotel,  came  along  the  street 
with  a  sleigh,  driving  fast,  and  turned  into  said  alley  with 
such  speed  that  the  sleigh  slewed  around  and  struck  the 
corner  post,  and  broke  it  off  at  the  bottom,  where  it  was 
rotten,  and  the  awning  fell  on  the  plaintiff  and  his  wife, 
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and  injured  both  of  them.  The  plaintifF  claims  for  dam- 
ages to  himself,  and  for  loss  of  services  of  his  wife  for  snch 
injuries,  and  claims  that  the  posts  of  said  awning  had  long 
been  rotten  and  unsafe,  and  allowed  to  stand  there  by  the 
negligence  of  the  defendant. 

At  this  time  the  hotel  was  not  in  the  possession  of  the 
defendant,  but  of  one  C.  F.  Davlin,  to  whom  she  had  leased 
the  premises  on  the  15th  day  of  April,  1885,  for  the  term  of 
three  years  from  the  1st  day  of  May,  1885,  with  the  priv- 
ilege of  five  years,  at  the  rent  of  $500  per  year;  and  the 
defendant  stipulated  in  said  lease  to  make  certain  repairs, 
not  including  this  awning,  and  the  lessee  was  to  keep  the 
buildings  in  order  at  his  own  expense,  and  the  defendant 
did  not  stipulate  to  make  any  other  repairs  of  the  prem- 
ises whatever. 

The  defendant  requested  the  court  to  submit  to  the  jury 
the  following  questions  for  them  to  find,  which  the  court 
refused,  and  the  defendant  excepted,  viz. :  (1)  "  Was  said 
Hallowell  driving  with  ordinary  care  and  prudence  when 
his  sleigh  struck  the  post?  "  (2)  "  Were  the  premises  in  the 
possession  of  the  witness  Davlin  at  the  time  of  the  acci- 
dent?" (3)  "Did  the  witness  Davlin  agree  to  keep  the 
building  on  said  premises  and  said  awning  in  order  at  his 
own  expense  ?'' 

The  jury  returned  the  following  special  verdict:  (1) 
"  The  defendant  was  guilty  of  a  want  of  ordinary  care  and 
prudence  in  maintaining  the  said  awning  in  an  unsafe  and 
dangerous  condition."  (2)  "  Such  want  of  ordinary  care  and. 
prudence  was  the  proximate  cause  of  the  injury  to  the  plaint- 
iff." (3)  "  Such  awning  had  been  in  an  unsafe  and  danger- 
ous condition  one  year  prior  to  the  accident."  (4)  "  The 
defendant's  agent,  Eichstaedt,  was  notified  of  such  unsafe 
and  dangerous  condition  during  the  summer  of  1885." 
(5)  "  The  plaintiff  is  entitled  to  recover  damages  assessed  at 
fl,000." 

Vol.  83—41 
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There  is  considerable  said  in  the  brief  of  respondent's 
counsel  and  in  the  charge  of  the  court  about  the  awning 
being  a  nuisance,  as  an  obstruction  to  travel  on  the  side- 
walk, or  dangerous  to  travel.  The  plaintiff  and  his  wife 
were  not  traveling  on  the  sidewalk  when  the  accident  oc- 
curred. He  had  been  standing  there  in  conversation  with 
a  gentleman  twenty  minutes,  and  his  wife  ten  minutes, 
when  the  awning  fell.  The  injury -was  not  caused  by  the 
awning  being  a  nuisance  to  the  traveling  public.  It  would 
not  have  fallen  if  the  post  had  not  been  rotten  at  the  base, 
and  if  it  had  not  been  driven  against  by  Hallowell.  The 
verdict  is  not  predicated  on  the  post  or  the  awning  being  a 
nuisance  or  an  obstruction,  but  on  its  being  unsafe  and 
dangerous,  and  had  been  one  year,  and  the  want  of  care 
was  in  maintaining  it  in  that  unsafe  and  dangerous  condi- 
tion. The  question  of  nuisance  was  not  submitted  to  the 
jury,  or  considered  by  them,  and  has  no  place  in  the  case. 
The  defendant  is  held  to  liability  because  the  awning  was 
unsafe,  and  that  she  had  notice  of  it.  It  is  treated  as  a 
lawful  structure  and  part  of  the  hotel,  that  had  been  neg- 
ligently allowed  to  get  into  an  unsafe  and  dangerous  con- 
dition ;  and  that  the  defendant  had  notice  of  it;  and  that  it 
was  so  situated  at  the  junction  of  the  street  and  the  drive- 
way to  the  barn  that  it  was  liable  to  be  run  against  That 
is  the  only  theory  of  the  case  and  the  verdict. 

The  awning  is  a  part  of  the  hotel  buildings,  and  passed 
to  the  lessee,  Davlin,  under  the  lease.  There  is  nothing  in 
the  case  but  what  admits  squarely  and  fairly  the  applica- 
tion of  the  principle  that  the  lessee  under  such  a  lease  is  lia- 
ble for  any  injui*y  occasioned  by  the  want  of  repair  of  any 
part  of  the  leasehold  premises,  and  not  the  landlord.  The 
lease  requires  the  lessor  to  repair  certain  parts  of  the  prem- 
ises, and,  by  construction,  excluding  this  awning,  which ' 
affirmatively  imposes  upon  the  lessee  the  duty  to  repair  it, 
besides  the  stipulation  that  he  "shall  keep  the  buildings  in 
order  at  his  own  expense."    This  question  was  raised  by 
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the  requests  of  the  defendant  to  submit  it  specially 
jury,  whether  Davlin  agreed  to  keep  the  buildings 
pair  or  in  order,  etc.  As  we  view  the  question,  this 
fatal  to  the  recovery  against  the  defendant. 

This  has  long  been  the  doctrine  of  the  common  la^ 
in  England  has  never  been  changed.  Payne  v.  Ho 
H.  Bl.  350;  HusseU  v.  Men  of  DevoUj  2  Term  B 
Cheeihami  u  Hampson^  4  Term  E.  318;  Pretty  v.  Bid 
L.  R  8  C.  P.  401;  OwinneU  v.  JEaTuer,  L.  R.  10  C.  I 
Bobbins  v.  Jone%^  15  C.  B.  (K  S.),  221;  NeUon  v.  Lit 
Brewery  Co.  2  C.  P.  Div.  311.  Most  of  the  Am 
follow  the  English  authorities.  Mellen  v.  Morril 
Mass.  545;  Leonard  v.  Storer,  115  Mass.  86;  Bart 
Boston  G.  Z.  Co.  117  Mass.  533;  Lowell  v.  Spaulc 
Cush.  277.  In  Harris  v.  Cohen^  50  Mich.  324,  the  1 
is  made  liable  even  for  a  nuisance.  Burdick  v.  Cheat 
Ohio  St.  393 ;  Fisher  v.  Thirkdl,  21  Mich.  1 ;  Cohe  v.  G 
80  Ky.  598 ;  2  Shearm.  &  R  Neg.  p.  587,  §  503 ;  Thomp 
309,  note.  "  A  landlord  who  lets  a  house  in  a  dan^ 
state  is  not  liable  to  the  tenant's  customers  or  guej 
accidents."  2  Shearm.  &  R  Neg.  711.  "The  landl 
not  liable  for  injuries  occasioned  by  a  dangerous  con 
of  the  premises  existing  at  the  time  of  the  lease,  if 
was  no  covenant  to  repair  in  the  lease,  but  the  tenai 
Ray,  Neg.  Imp.  Dut.  61,  and  cases  cited.  In  New  T 
first  it  was  so  held.  Jaffe  v.  Ha/rteau^  56  N.  T.  398. 
subsequently,  by  a  divided  court,  the  doctrine  is 
tioned,  and  left  unsettled,  in  Edmards  v.  If.  Y.  & 
Co.  98  N.  T.  245.  But  it  would  seem  that  the  curr 
authorities  in  this  country,  as  well  as  in  England,  is  in 
of  the  principle,  and  on  sound  reasoning;  and,  it  b 
new  question  in  this  court,  we  are  at  liberty  to  ad< 
By  many  of  these  cases  it  is  held  to  make  no  diflf^ 
whether  the  defective  structure  is  a  nuisance  or  n 
whether  it  is  an  obstruction  to  a  highway.    The  pri 
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is  evidently  sti^engthened  by  the  injured  party  being  a 
guest  of  the  Ieb?ee  at  the  time  of  the  accident. 

The  court  should  have  submitted  to  the  jury  the  ques- 
tions of  the  lease  and  its  terms,  as  requested,  with  the 
view  of  enforcing  this  principle  by  ordering  a  nonsuit  in  the 
case.  This  relation  of  the  defendant  as  landlord  of  the 
dangerous  structure  by  the  terms  of  the  lease,  clearly  pre- 
cludes a  recovery  against  her  for  the  injuries  of  the  plaint- 
iff.   The  other  assignments  of  error  are  not  material. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  new  trial  ^ 

A  motion  for  a  rehearing  was  denied  September  27, 1892. 


Haobb,  Appellant,  vs.  Falk,  Bespondent. 

May  6  —  September  f7, 1892. 

Justice^  courts:  Removal  of  case:  Prejudice:  Suffldeney  of  affidavit:  ^ 

Jurisdiction, 

An  aflSdavit  for  the  removal  of  a  case  from  one  jostice  of  the  peace  to 
another  (under  sea  8616,  R.  S.X  stating  that  "from  prejudice  or 
other  cause"  the  affiant  believes  that  the  justice  before  whom  the 
action  is  brought  will  not  decide  impartially,  is  insufficient^  and  the 
justice  to  whom  the  case  is  sent  obtains  no  jurisdiction  of  the  sub- 
ject matter  even  bj  the  consent  of  the  partiea 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  A.  MoArthuTy  and  for  the  respondent  on  that  of  John 
D.  Wilson. 

The  following  opinion  was  filed  May  24, 1892 : 

Obton,  J.  This  action  was  first  brought  before  John 
Shannon,  Esq.,  a  justice  of  the  peace  of  the  town  of  Clyde, 
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Iowa  county,  by  the  plaintiff  against  the  defendant,  for  set- 
ting a  fire  on  his  own  land,  and  allowing  it  to  ran  on  the 
lands,  of  the  plaintiff  and  destroy  his  property,  damaging 
him  $200.  The  defendant  filed  his  affidavit  for  a  change  of 
venue  to  another  justice.  The  affidavit  was  as  follows: 
"  That  from  prejudice  or  other  ccmse  he  believes  that  the 
above-named  justice,  before  whom  this  action  is  brought, 
will  not  decide  impartially  in  the  above-entitled  action." 
The  case  was  sent  to  D.  J.  Mulhall,  Esq.,  a  justice  of  the 
town  of  Pulaski,  Iowa  county,  the  next  nearest  justice; 
and  all  the  papers  were  delivered  to  him.  Both  parties 
appeared  before  the  last-named  justice  by  their  attorneys, 
and  the  defendant  filed  his  answer,  and  the  case  was  ad- 
journed to  another  day  by  consent.  The  plaintiff  appeared 
on  that  day  with  his  witnesses,  but  the  defendant  did  not 
appear.  After  hearing  the  testimony  adduced  by  the  plaint- 
iff, the  justice  rendered  judgment  against  the  defendant  for 
$188  damages  and  $12  costs.  On  the  same  day  the  defend- 
ant appealed  the  case  to  the  circuit  court  of  Iowa  county. 
That  court,  on  motion  of  the  defendant,  dismissed  the  case 
for  want  of  jurisdiction,  holding  that  the  judgment  ap- 
pealed from  is  void  because  the  justice  had  no  jurisdiction 
to  render  it,  on  account  of  the  affidavit  for  the  change  of 
the  venue  to  him  not  having  stated  any  cause  therefor,  ac- 
cording to  the  statute.  This  presents  the  only  question  in 
the  case. 

The  affidavit  was  clearly  void.  It  stated  that  it  was  for 
prejudice  or  other  cause,  but  failed  to  state  what  the  cause 
was.  The  same  point  was  decided  in  Billings  v.  Noble^  76 
Wis.  329.  The  want  of  jurisdiction  by  the  statute  and  by 
the  record  is  freely  admitted  by  the  learned  counsel  of  the 
appellant,  but  it  is  contended  that  the  second  justice  had  ju- 
risdiction of  the  subject  matter  and  of  the  parties,  by  con- 
sent and  voluntary  appearance  and  submission  to  hear  and 
try  the  case.  But  this  will  not  do.  "  The  jurisdiction  of 
the  justice  must  appear  upon  the  record  of  the  justice,  amd 
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in,  the  way  prescribed  hy  the  Btai/ateP  This  was  said  by  the 
late  Mr.  Justice  Taylor,  in  Detroit  Safe  Co.  v.  Kelly,  78 
Wis,  134.  That  case  was  an  action  of  replevin,  brought 
before  a  justice  of  the  peace.  The  aflBdavit  for  the  war- 
rant failed  to  show,  as  the  statute  required,  that  it  was 
made  by  the  party  or  by  some  one  in  his  behalf.  The  jus- 
tice tried  the  case  afid  rendered  judgment  for  the  plaintifiF. 
It  was  appealed  to  the  circuit  court  and  there  tried,  and 
judgment  rendered  for  the  plaintiff.  A  motion  was  made 
by  the  defendant  to  dismiss  the  case  for  want  of  jurisdio- 
tion,  and  was  overruled.  This  court  reversed  the  judg- 
ment, and  remanded  the  cause  with  direction  to  dismiss  it 
for  want  of  jurisdiction  in  the  justice  to  try  the  case  and 
render  the  judgment,  on  .the  sole  ground  that  the  affidavit 
for  the  warrant  in  replevin  was  void  because  not  in  com- 
pliance with  the  statute.  In  that  case  the  same  point  was 
made  that  the  parties  appeared  and  consented  to  the  juris- 
diction or  waived  it.  Mr.  Justice  Taylor  said:  "  Consent 
cannot  confer  upon  the  court  jurisdiction  of  the  subject 
matter  of  the  action."  This  is  a  late  case,  and  the  ques- 
tion is  the  same  in  substance  and  effect.  To  the  same  ef- 
fect is  Steen  v.  Norton,  45  Wis.  412. 

In  Piano  Mfg,  Go.  v.  Raeey,  69  Wis.  246,  an  appeal  was 
taken  to  the  circuit  court  instead  of  to  the  municipal  court 
of  Rock  county,  to  which  last  court  only  could  appeals 
from  justices  be  lawfully  taken.  But  the  circuit  court  re- 
tained jurisdiction,  and  tried  the  case  and  rendered  judg- 
ment. The  same  argument  of  consent  was  made,  but  this 
court  held  that  the  circuit  court  could  only  obtain  jurisdic- 
tion in  such  a  case  by  the  record  and  proceedings  accord- 
ing to  the  statute,  and  reversed  the  judgment.  To  the 
same  effect  is  the  case  of  Vogel  v.  Antigq,  81  Wis.  642.  It 
has  been  held  by  this  court,  in  a  case  where  *a  change  of 
venue  had  been  taken  to  another  circuit  court  improperly, 
that  such  court  might  obtain  jurisdiction  by  consent,  but 
on  the  ground  that  the  statute  allowed  changes  of  venue  in 
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the  circuit  court  by  consent.  The  statute  does  not  pro- 
vide for  a  change  of  venue  from  one  justice  to  another  by 
consent.  The  circuit  court  very  properly  dismissed  the 
case  for  want  of  jurisdiction. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
appellant  by  A.  McArthur^  attorney,  and  Ald/ro  Jmksy  of 
counsel,  and  a  brief  for  the  respondent  by  Wilson  <&  Meyer. 

The  motion  was  denied  September  27, 1892. 


West  and  another,  Eespondents,  vs.  The  Fox  Biveb  Paper 

Company,  imp..  Appellant. 

May  £6  —  September  57, 189£, 

Watercourses:  Island  dividing  stream:  Riparian  rights:  Bemawd  of 
part  of  island:  Estoppel 

1.  Where  an  island  dividing  a  river  into  two  channels  is  meandered 
and  sold  by  the  government  as  a  separate  tract,  the  purchaser  be- 
comes a  riparian  proprietor  on  botii  channels,  each  of  which,  in 
respect  to  such  rights^  is  to  be  treated  as  a  separate  river. 

8.  Plaintiff,  being  the  owner  of  such  an  island  and  of  the  main-land  on 
the  south  side  of  the  river,  removed  a  portion  of  the  upper  end  of 
the  island,  so  that  its  head  was  below  the  landing  of  a  wing  dam  ' 
on  the  north  side  of  the  river  belonging  to  defendants  and  which 
had  theretofore  been  below  the  head  of  th6  island.  In  place  of  the 
portion  removed,  plaintiff  built  walls  and  other  works  extending 
nearly  or  quite  as  far  up  the  river  as  the  island  had  dona  Some 
years  afterwards  the  defendants  joined  with  plaintiff  and  others  in 
building  a  dam  across  the  north  channel  from  the  foot  of  defend- 
ants* wing  dam  to  plaintiff's  said  walls  and  works,  and  for  many 
years  thereafter  defendants  used  said  cross  dam  for  hydraulic  pur- 
poses in  connection  with  plaintiff.  Defendants  never  expended 
any  money  or  in  any  way  changed  the  use  of  their  water-power  be- 
cause of  the  removal  of  the  head  of  the  island.  Held,  that  plaint- 
iff did  not  by  such  removal  lose  his  rights  as  against  the  defendants^ 
to  use  one  half  of  the  water  flowing  in  the  north  channel  of  the 
river  at  the  head  of  the  island. 
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8L  In  an  action  to  restrain  defendants  from  osing  more  than  one  half 
of  the  water  flowing  in  such  north  channel,  the  fact  that  plaintiff's 
dam  is  an  obstruction  to  navigation,  or  that  it  causes  flowage  of 
lands  above,  and  the  manner  in  which  the  parties  return  the  water 
to  the  river  below  their  dam,  do  not  affect  the  question  of  plaintiff's 
right 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  action  was  brought  to  obtain  an  adjudication  as  to 
what  share  and  proportion  of  the  power  furnished  by  Fox 
river  and  of  the  flow  of  water  therein  at  a  certain  point  in 
the  city  of  Appleton,  belongs  to  the  plaintiflf  Edwa/rd  West 
or  his  grantees,  on  account  of  the  ownership  of  the  south 
bank  of  the  main  channel  of  the  river  and  the  ownership 
of  both  banks  of  the  south  channel  thereof;  and  to  restrain 
the  defendant  Fox  River  Pamper  Corrypamy  and  its  grantees 
from  using  more  than  their  proper  share  of  the  water. 
The  facts  are  stated  in  the  opinion.  The  Fox  River  Paper 
Company  appeals  from  the  judgment  of  the  circuit  court. 

F.  W.  Soughton,  attorney,  and  Carles  W.  Felker^  of 
counsel,  for  the  appellant,  contended,  inter  aUa,  that  the 
rights  of  the  parties  must  now  be  determined  according  to 
the  condition  of  things  caused  and  acquiesced  in  by  West. 
Gobi  V.  Smithy  16  Wis,  661 ;  Gould,  Waters  (1st  ed.),  sec. 
159;  Fordv.  WhiOock,  27  Vt.  265;  Woodbury  v.  Short,  XI 
id.  387;  Taylor  v.  Hampton,  4  McCord  (S.  C),  96.  If  by 
reason  of  a  permanent  rise  in  the  river  from  any  cause  the 
head  of  the  island  had  become  submerged,  the  riparian 
right  of  West  would  have  been  lost ;  and  having  by  his  own 
act  caused  the  head  of  the  island  to  become  submerged,  his 
right  is  clearly  gone.  Taylor  v.  Ham^touy  4  McCord,  96^ 
Coming  v.  Gould,  16  Wend.  680,  639;  Angell,  Water- 
courses (7th  ed.),  sec.  243<z  et  seq.  In  determining  the 
rights  of  adjoining  riparian  owners  holding  on  the  same 
shore  of  the  stream,  the  rule  is  that,  the  starting  point  at 
the  bank  once  fixed,  the  boundary  line  must  run  at  right 
angles  to  the  center  of  the  stream.    Menasha  W.  W.  Co.  v. 
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Lawson^  70  Wis.  600-  Bay  City  G.  L.  Co.  v.  IndvsUial 
Worksj  28  Mich.  182;  Cla/rk  v.  OwmpoAi^  19  id.  825.  But 
as  between  riparian  owners  holding  on  opposite  sides  of  a 
navigable  stream,  government  subdivision  lines  do  not  run 
obliquely  or  swerve  from  the  point  where  they  strike  the 
bank;  but,  in'  ascertaining  the  amount  of  land  owned  by 
each  opposite  riparian  owner  beneath  the  water,  the  gov- 
ernment section  or  subdivision  line  goes  from  the  point 
where  it  strikes  the  bank  straight  to  the  center  of  the 
stream,  where  it  meets  the  corresponding  subdivision  or 
section  line  from  the  opposite  shore.  Bailroad  Ca.  v. 
Schurmeiry  7  Wall.  272;  Jones  v.  Pettibone^  2  Wis.  808; 
Walker  v.  Shepardaon^  4  id.  486 ;  Ma/rmer  t>.  Schulte^  18  id. 
692;  Arnold  V.  Elmore^  16  id.  509;  Wis.  R.  L  Co.  v.  LyonSy 
80  id.  61 ;  WrigU  v.  Day^  33  id.  260 ;  Olson  v.  MerriU.^'i  id. 
203;  Noroross  v.  Griffiths,  65  id.  599;  Mmasha  W.  W.  Co.  v. 
ZawsoTi'y  70  id.  600;  JSidweU  v.  Webb,  10  Minn.  59;  Andrews 
V.  Stone,  id.  72;  Schmmeier' v.  St.  Panil  db  P.  R.  Co.  id.  82. 

For  the  respondent  there  was  a  brief  by  Hooper  d:  Hooper y 
and  oral  argument  by  Moses  Hooper.  They  argued,  among 
other  things,  that  the  owners  of  the  island  and  the  south 
shore  are  entitled  to  the  use  of  that  share  of  the  water 
which  originally  flowed  in  the  south  channel,  and  also  of 
the  one-half  of  that  which  flowed  in  the  north  channel 
Where  islands  are  meandered  and  sold  as  independent  par- 
cels of  land  by  the  United  States,  riparian  ownership  at- 
taches to  the  same,  and  the  different  channels  of  the  river 
are  treated  as  separate  rivers.  See,  besides  cases  cited  in 
the  opinion,  TiUotson  v.  Smith,  82  N.  H.  90,  95 ;  Murchie 
V.  Gates,  78  Me.  300;  Benson  v.  Morrow,  61  Mo.  346;  Shoe- 
maker V.  Hatch,  13  Nev.  261. 

The  following  opinion  was  filed  June  15, 1892: 

Obion,  J.  The  testimony  taken  in  this  case,  as  contained 
in  the  printed  case  even,  is  very  voluminous.  The  state- 
ment of  facts  will  be  brief,  but  sufficient  to  show  the  legal 
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qaestions  involved.  The  foregoing  is  a  diagram  of  the 
Fox  river  and  Grand  Ohute  island,  at  the  place  where  the 
hydraulic  works  of  the  parties  are  situated. 

The  facts  a,re  as  follows :  At  a  point  where  the  Fox  river 
runs  through  sections  26  and  35,  at  the  city  of  Appleton, 
the  river  is  divided  into  two  channels  by  Grand  Ohute 
island,  of  considerable  length  up  and  down  the  river,  and 
containing  about  twenty-two  acres.  This  island  had  been 
surveyed  and  its  shores  meandered,  and  had  been  sold  by 
the  United  States  as  government  land.  In  1856  and  1857 
the  plaintiff,  Edwa/rd  Westy  was  the  owner  of  the  island, 
and  the  owner  of,  or  had  the  right  to  flow,  the  land  on  the 
south  side  of  the  south  channel  of  the  river  down  to  the  foot 
of  the  island,  and  on  the  south  side  of  the  river  a  consider- 
able distance  above  the  island ;  and  built  a  mill-dam  across 
said  channel  about  200  feet  below  the  head  of  the  island ;  and 
a  wing  dam,  running  up  from  the  north  side  of  the  head  of 
the  island  and  the  north  end  of  said  dam,  northwest  into  the 
main  channel  of  the  river;  and  began  to  utilize  the  water- 
power  created  by  said  dams.  By  these  works  a  part  of 
the  west  end  of  the  island  was  removed;  and  in  1870  West 
cut  a  canal  lengthwise  through  the  island,  nearly  central, 
and  thereby  made  water-powers  on  each  side  of  this  canal, 
discharging  the  water  into  the  north  and  south  channels, 
the  head  in  the  canal  being  held  by  the  said  dam  across 
the  south  channel  and  the  said  wing  dam  from  the  north 
side  of  the  island.  In  order  to  open  the  head  of  the  canal 
in  connection  with  these  dams,  about  140  feet  of  the  island 
at  the  upper  end  was  removed,  and  the  rocks  therein  used 
in  the  construction  of  a  solid  wall  up  from  the  north  side 
of  the  island,  in  place  of  a  part  of  the  wing  dam,  the  wing 
dam  remaining  mostly  as  first  constructed. 

The  entire  water-power  afforded  by  the  river  is  about 
3,000  horse  power. 

In  1849  Amos  Lawrence  owned  the  land  on  the  north 
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shore  of  the  river  opposite  and  over  and  against  the  head 
of  the  island,  and  800  feet  above  and  1,200  feet  below, 
with  the  right  of  flowage  of  1,000  feet  more  above,  and 
built  a  wing  dam,  starting  near  the  shore  on  the  north  side 
nearly  opposite  to  and  below  the  head  of  the  island,  and 
running  up  several  hundred  feet  above  the  head  of  the 
island,  and  out  into  the  river,  thereby  developing  a  mill 
power,  discharging  the  water  into  the  north  channel  below 
the  head  of  the  island;  and  such  wing  dam,  rebuilt,  re- 
paired,  raised,  strengthened,  and  extended,  still  remains. 
In  1850  Lawrence  constructed  a  canal  or  mill  race  from 
the  foot  of  said  wing  dam  600  feet  down  the  north  channel 
of  the  river,  near  the  north  shore,  affording  a  series  of  mill 
powers,  discharging  the  water  into  the  north  channel  of 
the  river  below  and  opposite  said  island. 

In  1877  the  water-power  owners  on  both  sides  of  the 
north  channel  of  the  river  at  this  point,  together  with 
business  men  and  citizens  of  the  city  of  Appleton,  in  order 
to  improve  and  build  up  the  city,  obtained  a  charter  of  a 
company  without  stock,  and  raised  a  fund  of  $9,186  for  the 
purpose  of  further  improving  said  water-powers ;  and  said 
Edward  Westy  the  plaintiff,  and  Anson  Bullard,  who  was 
interested  in  the  water-power  on  the  north  side  of  the 
north  channel,  became  subscribers  to  said  fund.  Said  fund 
was  used  by  the  company  in  building  a  dam  across  the 
north  channel  of  the  river,  starting  from  the  foot  of  said 
wing  dam  built  by  Lawrence  on  the  north  side  of  the  north 
channel,  and  extended  south  to  near  the  head  of  the  island, 
and,  if  extended  a  few  feet  further,  would  have  reached 
the  island  about  twelve  feet  below  the  head  of  it  in  its 
natural  condition ;  and  this  gap  was  filled  by  a  wing  wall 
coming  down  to  the  island  as  it  then  was,  on  a  line  with 
and  using  a  part  of  a  retaining  wall  built  by  West  up  from 
the  north  side  of  the  island.  The  wing  dam  built  by  West 
from  the  north  side  of  the  head  of  the  island  out  into  the 
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river  above,  and  the  one  built  by  Lawrence  from  near  the 
north  side  of  the  north  channel  opposite,  came  nearly  to- 
gether, near  the  center  of  the  river  above,  in  the  form  of 
an  inverted  "  V,"  and  in  this  way  appropriated  nearly  the 
whole  power  of  the  river,  and  made  the  power  belonging 
to  either  side  much  greater.  After  the  cross  dam  had  been 
•  built  by  the  company  as  above,  the  said  wing  dam  built  b\' 
West  above  the  cross  dam  Was  removed,  but  the  said  wing 
dam  built  by  Lawrence  from  the  other  side  is  still  retained, 
thus  affording  the  defendants,  as  the  grantees  of  Lawrence, 
the  additional  advantage  of  an  increased  head  within  the 
wing  dam,  by  reason  of  the  cross  dam,  and  for  building 
mills  on  the  cross  dam,  of  which  they  have  already  availed 
themselves. 

This  is  a  brief  statement  of  the  facts  found  by  the  court. 
The  learned  judge  before  whom  this  case  was  tried  person- 
ally inspected  these  water-powers  and  the  constructions  by 
which  they  have  been  made  available  to  the  parties,  and  he 
was  therefore  peculiarly  well  qualified  to  understand  and 
weigh  the  testimony,  in  view  of  these  physical  monuments. 
It  is  impossible  for  this  court  to  be  as  well  qualified  as  the 
trial  court  to  correctly  find  the  facts.  We  shall,  therefore, 
accept  the  findings  as  verities  in  the  case. 

There  are  really  only  two  questions  on  which  the  judg- 
ment depends,  and  they  are,  (1)  whether  the  4efendants' 
power  on  the  north  side  has  been  made  available  by  them 
at  a  point  opposite  andbelow  the  head  of  the  island  in  its 
natural  state ;  and  (2)  what  proportion  of  the  waters  of  the 
river  naturally  flow  in  the  south  channel  and  the  south 
half  of  the  north  channel.  To  ascertain  these  facts  a  great 
many  witnesses  who  were  personally  cognizant  of  these 
natural  conditions  many  years  ago  had  to  be  examined,  and 
testified  from  their  recollection.  It  is  not  strange  that 
there  was  considerable  difference  in  their  recollection  of 
such  conditions.     They  did  not  observe  these  physical  con- 
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ditions  at  the  time  with  any  view  or  expectation  that  they 
would  ever  be  called  upon  to  testify  of  them.  The  occar 
sion  and  facilities  for  observation  at  the  time,  and  t|he  rea- 
sons for  their  recollection,  would  naturally  be  various  and 
diflferent.  The  learned  judge  who  heard  them  testify,  and 
who  was  therefore  able  to  apply  the  usual  tests  of  credi- 
bility, and  to  reconcile  their  testimony  if  possible,  and  if 
not,  to  determine  the  truth  between  them,  has  unquestion- 
ably formed  the  best  possible  judgment  of  what  were  the 
facts.  As  to  the  first  question,  the  court  found  that  the 
defendants'  power  was  made  available,  and  their  dam  on 
the  north  side  was,  at  a  point  even  with  and  opposite  to  a 
point  below  the  west  or  upper  end  of  Grand  Chute  island. 
As  to  the  proper  proportion  of  the  water-power  belonging 
to  the  plaintiff  by  his  ownership  of  the  south  and  north 
shore  of  the  south  channel,  and  of  the  south  shore  of  the 
north  channel  of  the  river,  the  court  found  —  (1)  that  the 
plaintiff  (or  his  grantees)  is  the  owner  of  and  entitled  to 
the  use  "  of  the  hydraulic  power  of  one  half  of  the  flow  of 
the  north  or  main  channel,  and  of  the  whole  of  the  flow 
of  the  south  channel,  of  the  Fox  river  when  it  passes  the 
head  of  Grand  Chute  island  and  the  dams  placed  therein 
at  or  near  the  head  of  such  island."  (2)  That  the  defend- 
ants "  are  the  owners  of  and  entitled  to  the  use,  for  hy- 
draulic power,  of  the  one-half  of  the  north  or  main  channel 
of  the  Fox  river  when  it  passes  the  head  of  Grand  Chute 
island  and  the  dams  placed  therefn  at  or  near  the  head  of 
such  island."  (3)  "  That  the  width  of  the  south  channel, 
near  the  head  of  Grand  Chute  island,  as  filled  with  water  at 
the  ordinary  stage,  was  about  120  feet,  and  the  width  of 
the  north  channel  near  the  head  of  Grand  Chute  island,  as 
filled  with  water  at  the  ordinary  stage,  was  about  760  feet, 
and  that  the  average  depth  of  the  two  channels  was  nearly 
the  same."  (4)  "That  one  seventh  of  the  natural  flow  of 
said  river  in  its  natural  state  was  appurtenant  to  and  flowed 
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through  the  south  channel,  and  six  sevenths  of  the  flow  of 
said  river  was  appurtenant  to  and  flowed  through  the  north 
ohanneL"  The  conclusion  of  law  following  these  findings 
of  fact  was,  in  effect,  that  the  defendants  ought  to  be  en- 
joined and  restrainedfrom  drawing  water  at  any  time  from 
the  mill  pond  or  ponds  on  the  Fox  river,  at  or  near  the 
head  of  Grand  Chute  island,  in  the  city  of  Appleton,  in  sec- 
tions 26  and  35,  to  exceed  three  sevenths  of  the  entire  flow 
of  water  furnished  by  said  river  at  said  point.  These  are 
all  the  findings  material  to  the  questions  of  law  raised  on 
this  appeal. 

The  principles  of  law  on  which  the  plaintiff's  case  de- 
pends are  not  many,  but  are  important,  and  appear  to  be 
well  settled,  although  arising  upon  somewhat  novel  and 
peculiar  conditions.  The  Fox  river,  on  the  cross  line  of  the 
dams  which  furnish  water-power  to  both  parties,  is  di- 
vided by  this  large  island,  which  has  been  surveyed,  mean- 
dered, and  sold  by  the  United  States.  The  contention  of 
the  learned  counsel  of  the  respondents  is^firaty  that  riparian 
ownership  attaches  to  this  island,  the  same  as  to  the  main 
shores  of  the  river.  This  is  not  contested  by  the  learned 
counsel  of  the  appellants.  This  principle  is  necessary  to 
the  plaintiff's  claim  to  more  than  one  half  of  the  river,  and 
seems  to  be  well  established  by  the  authorities  cited  in  re- 
spondents' brief,  and  rests  in  reason  as  well.  Where  the 
main-land  on  both  sides  of  the  stream,  and  the  island  divid- 
ing the  stream,  have  been  all  and  separately  surveyed  and 
sold  to  different  persons  by  the  government,  it  follows  by 
necessary  implication  that  the  island  was  reserved  from  the 
grant  of  the  main-land,  and  the  filum  aquoe  is  established 
in  the  center  of  the  channels  on  both  sides  between  the 
main-land  and  the  island.  To  each  owner  of  the  opposite 
main-land  the  island  becomes  the  opposite  shore,  and  as  to 
them  two  JUa  aquce  are  established.  Kiparian  rights  are 
valuable  property,  and  are  attached  to  all  land  bordering 
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on  a  stream ;  and  the  owner  of  an  island  is  as  much  enti- 
tled to  such  rights  as  the  owner  of  the  main-land.  As  said 
by  the  learned  counsel  of  the  appellant  in  their  brief:  "In 
the  construction  of  a  government  grant,  the  government 
survey  is  conclusive  as  to  the  river  boundary.'*  Bates  ^. 
L  C.  H.  Co.  1  Black,  204;  Zammers  v.  Niasen^  4  Neb.  245. 
The  plaintiff  West  having  become  the  purchaser  of  this  sur- 
veyed island,  became  a  riparian  proprietor  on  both  chan- 
nels of  the  riv^r  opposite  to  it.  In  a  late  case  cited  in  the 
brief  of  the  respondents, —  Wiggenhom  v.  Kountz,  23  Neb. 
690, —  very  clearly  stating  this  principle,  the  following  au- 
thorities are  cited :  StoVp  v.  Hoyt^  44  lU.  223 ;  Trustees  of 
HopTdni  Academy  v.  Diohmsony  9  Oush.  544;  People  ex 
rd.  TiHits  v.  Caiidl  AjppraiserSy  18  Wend.  355;  Btcse  v. 
RvrSseUy  86  Mo.  209.  See  other  cases  cited  in  r^pondents' 
brief.  Each  of  these  two  channels  is  treated  as  a  separate 
river  in  respect  to  the  riparian  rights  of  the  owner  of  the 
island. 

Second.  It  follows,  therefore,  that  the  plaintiff  is  entitled 
to  the  natural  flow  of  the  south  channel  where  his  dam  is 
situated,  for  hydraulic  purposes,  and  the  whole  thereof,  by 
reason  of  his  being  the  owner  of  the  island  on  one  side,  and 
of  the  mainland  on  the  other.  Smith  v.  Fordj  48  Wis.  116 ; 
WaU  dk  Co.  v.  Cloudy  3  Humph.  181 ;  Medway  Co,  v.  Bom- 
neyj  9  C.  B.  (N.  S.),  575.  The  full  expression  of  the  plaint- 
iflTs  right  to  the  water-power  to  this  extent  should  be  that 
he  is  the  owner  of  the  abutting  land,  and  still  owns  the 
riparian  rights  thereof,  or  the  owner  of  the  right  of  flow- 
age  or  use  of  the  abutting  land  for  the  purpose  of  landing 
a  dam  thereon,  and  the  owner  of  the  dam  built  for  the  pur- 
pose of  making  the  water-power  at  that  point  available. 
Lawson  v.  Mowry^  52  Wis.  219.  This  may  answer  the  rather 
technical  discussion  of  counsel  on  that  subject. 

So  far,  then,  the  plaintiff  has  established  his  right  to  an 
injunction  against  the  defendants  from  using  to  exoeed 
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three  sevenths  of  the  waters  of  the  river  at  that  point  for 
hydraulic  purposes.  But  this  is  subject  to  certain  conten- 
tions of  the  learned  counsel  of  the  appellants,  which,  if  al- 
lowed, would  defeat  such  right.  JPtrst  That  the  removal 
of  140  feet  from  the  upper  end  of  the  island  in  1870  caused 
the  upper  end  of  the  island  to  fall  below  the  landing  of 
the  defendants'  dam  on  the  north  side,  and  after  that  time 
the  defendants  were  entitled  to  one  half  of  the  main  river 
unaffected  by  the  island.  It  is  contended  that  this  upper 
end  of  the  island  having  been  removed  by  the  plaintiff 
voluntarily,  it  not  only  cannot  be  restored,  but  the  sub- 
merged portion  is  no  longer  a  part  of  the  island,  but  a 
part  of  the  river,  and  that  the  plaintiff  can  no  longer  claim 
that  the  defendants'  dam  is  opposite  to  the  island.  The 
authorities  cited  by  the  learned  counsel  do  not  meet  the 
conditions  of  this  change  in  the  head  of  the  island.  This 
principle  belongs  to  the  law  of  servitudes,  mostly.  When 
the  use  has  been  changed  by  the  servient  owner,  and  he 
thereby  loses  his  right,  as  in  Taylor  v.  J?ampfon,  4  McCord, 
96;  or  where  a  stream  had  been  changed  on  the  land  of 
one  favorably  to  the  owner  of  adjoining  lands  through 
which  it  formerly  ran,  and  he  expends  money  on  the 
change,  as  in  Ibrd  v.  Whitloch  27  Vt.  265 ;  or  when,  by  a 
sudden  and  unusual  flood,  a  stream  had  been  so  changed 
on  the  land  of  one  as  not  to  pass  upon  the  lands  of  another, 
and  it  had  been  acquiesced  in  for  ten  years,  as  in  Wood- 
hurt/  V.  Shorty  17  Vt.  387;  or  where  the  owner  of  the  land 
had  permitted  a  mill  owner  to  flow  it  by  means  of  his  dam, 
and  had  acquiesced  in  it  for  ten  years,  as  in  Col>b  v.  Sinith^ 
16  Wis.  661.  Here  the  plaintiff  had  the  right  to  build  his 
dam  abutting  the  island  and  extend  it  north  to  connect  with 
the  dam  of  the  defendants,  and  on  the  line  of  the  defend- 
ants' dam.  He  had  built  a  wall  and  breakwater  and  made 
other  constructions  to  direct  the  waters  into  the  canal 
through  the  island  and  perfect  the  connection  of  his  dam 
Vol.  83— 43 
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with  that  of  the  defendants.  In  doing  so  he  made  use  of 
the  rock  and  earth  in  the  head  of  the  island  above  the  dam. 
After  the  dam  had  been  completed  and  its  connections  se- 
cnred,  the  point  of  the  island  above  the  dam  was  no  longer 
necessary,  but  in  the  way  of  a  necessary  depth  of  water  at 
the  mouth  of  the  canaL  In  the  place  of  the  point  removed, 
he  built  walls  and  other  works,  nearly  if  not  quite  as  far 
into  the  river  as  the  island  extended  beyond  the  line  of  the 
dam.  The  defendants,  with  others,  in  i877,  long  after  this 
point  had  been  removed,  acquiesced  in  it  by  building  the 
cross  dam  to  connect  with  these  works  of  the  plaintiff  at 
the  place  where  the  point  of  the  island  had  been  removed ; 
and  the  defendants  have  continued  to  use  the  crc^  dam 
for  water-power  since  1877,  without  question  or  objection, 
and  have  acquiesced  in  the  construction  of  the  works  as 
they  are.  Before  the  upper  end  of  the  island  was  removed, 
the  plaintiff  had  the  right  to  construct  his  works  on  the 
line  of  the  works  of  the  defendants  on  the  north  side,  by 
reason  of  the  upper  end  of  the  island  being  above  the  works 
of  the  defendants.  The  defendants  have  never  changed 
their  use  of  the  power  in  consequence  of  the  removal  of 
the  upper  point  of  the  island,  or  expended  any  money  in 
any  place  to  use  the  river  or  power,  irrespective  of  the 
island  being  opposite  to  the  end  of  the  dam.  Estoppel  by 
acquiescence  is  against  the  defendants  to  deny  the  right  of 
the  plaintiff  to  maintain  his  dam  as  it  is.  The  plaintiff  did 
not  remove  the  upper  end  of  the  island  in  order  to  change 
its  boundary,  but  to  make  use  of  it  in  the  construction  of 
his  works,  and  such  works  stand  in  the  place  of  it.  These 
considerations  are  mentioned  to  show  that  the  principle 
contended  for  is  inapplicable  to  this  case.  The  contention 
is  plausible,  but  wo  are  of  the  opinion  that  it  is  not  perti- 
nent to  the  peculiar  circumstances  of  the  case,  and  that 
the  plaintiff  has  not  lost  his  right  so  obtained,  and  upon 
which  he  has  made  such  large  expenditures,  by  the  removal 
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of  the  tipper  end  of  the  Island  so  as  to  cause  the  npper 
end  of  the  island,  as  it  is,  to  be  below  the  dam  of  the  de* 
fendants. 

Second.  That  the  true  line  between  opposite  riparian 
proprietors  should  be  a  direct  line  across  the  river.  It  will 
be  presumed  that  the  circuit  court  found  the  point  where 
th^  defendants'  dam  abutted  on  the  north  shore  to  be  oppo- 
site to  the  island,  upon  the  correct  rule,  unless  it  appears 
otherwise.  There  would  appear  to  be  margin  enough  in 
the  distance  —  that  the  upper  end  of  the  island  was  above 
the  dam  of  the  defendants  —  to  admit  of  any  reasonable 
rule  upon  that  question. 

Tldrd.  That  the  plaintiffs  dam  is  an  obstruction  to  the 
navigation  of  the  river.  This  question  is  not  involved  in 
this  case.  It  appears  to  be  clear  enough  that  the  river  is 
not  navigable  at  this  point.  The  United  States  constructed 
a  canal  around  the  rapids  in  the  river  at  this  place  to  be 
used  for  navigation  in  place  of  the  river  proper,  and  for  the 
reason  that  the  river  was  not  navigable. 

Fourth.  That  the  plaintiflTs  dam  causes  the  flowage  of 
lands  above.  Both  parties  have  the  right  to  flow  lands 
above,  under  the  mill-dam  act.  That  is  a  question,  how- 
ever, between  the  land-owners  above  and  the  mill-owner  at 
the  dam,  and  not  between  the  mill-owners  themselves.  To 
consider  that  question  in  this  case  would  be  trying  another 
and  new  case,  and  that,  too,  without  parties. 

Fifth.  The  manner  in  which  the  parties  return  the  water 
to  the  river  below  their  dams  and  mills  has  nothing  to  do 
with  the  question  here  involved,  which  is.  What  proportion 
of  the  river  and  power  belongs  to  each  of  the  parties?  and 
the  remedy  is  an  injunction  against  the  use  of  an  excess  of 
such  proportion.  Each  party  is  under  a  legal  obligation 
not  to  use  his  power  to  the  injury  of  the  other.  The  use 
of  the  power  is  not  sought  to  be  regulated  in  this  action. 
None  of  these  contentions  appear  to  affect  the  right  of  the 
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plaintiff,  established  as  above,  to  use  the  whole  of  tho 
south  channel  and  one  half  of  the  north  channel  of  the  river 
for  hydraulic  purposes. 

For  convenience  I  have  used  the  terms  plaintiff  and  de- 
fendants. The  parties  in  interest  will  appear  from  the  rec- 
ord. This  is  a  very  important  suit,  and  has  been  presented 
to  this  court  by  very  able  and  eminent  counsel  in  the  best 
manner  possible.  We  have  felt  compelled  to  accept  tho 
findings  of  the  court  upon  the  questions  of  fact,  without 
any  particular  examination  of  the  testimony  to  ascertain 
their  correctness,  for  the  reasons  already  suggested.  On 
the  findings  of  the  court  the  legal  conclusions,  as  above, 
appear  to  be  clear  and  indisputable. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  September  27|  1892. 


HoFM  and  wife.  Appellants,  vs.  Goldbebo  and  others,  Be- 

spondents. 

August  SO  -^  September  f7, 189$, 

Homesteads :  Exemption  from,  execution :  Exchange  of  lands :  Intention 

to  occupy, 

PlaintifiTs  farm,  including  seventy  acres  besides  his  homestead  forty, 
was  mortgaged  for  more  than  the  value  of  the  seventy  acres.  Sub- 
ject to  such  mortgage,  which  was  assumed  by  liis  grantee,  plaintifif 
exchanged  the  farm  for  a  city  lot  which,  with  the  building  thereon 
(then  used  as  a  store  and  office  building),  had  been  leased  for  a  term 
of  which  three  years  were  yet  to  run.  The  upper  story  of  the 
building  was  adapted  for  and  had  been  used  as  a  residence,  and 
plaintiff  intended  to  occupy  it  as  his  homestead  upon  the  ex- 
piration of  the  lease.    Before  the  lease  expired,  however,  the  lot 
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was  sold  under  an  execution  on  a  judgment  against  the  plaintift 
In  an  action  to  set  aside  such  execution  sale,  held: 

(1)  The  farm  having  been  mortgaged  for  more  than  the  value  of 
the  seventy  acres,  the  lot  should  be  considered  as  the  proceeds  of 
%         the  sale  or  exchange  of  the  homestead  forty ;  and  as  such,  being 
held  with  the  intention  of  making  it  a  new  homestead,  it  was  ex- 
empt for  two  years. 

<3)  Although  plaintiff  had  never  resided  upon  the  lot,  his  intention 
to  do  so  rendered  it,  under  the  circumstances,  his  homestead ;  and 
it  is  immaterial  that  he  asserted  no  claim  to  it  as  such  until  the  ac- 
tion was  commenced. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

The  action  is  to  set  aside  an  execution  sale  of  land  for 
the  alleged  reason  that  it  is  the  homestead  of  the  plaintiffs, 
and  to  quiet  t^e  title  thereto. 

In  1890,  the  plaintiff  Herman  ffoppe  was,  and  for  several 
years  previously  had  been,  the  owner  of  the  W.  J  of  the 
S.  E.  i  of  section  36,  in  township  27  N.,  of  range  13  E.,  in 
Shawano  county,  and  of  thirty  acres  adjoining  thereto  in 
the  S.  E.  i  of  the  S.  E.  i  of  the  same  section ;  and  during 
all  the  time  of  such  ownership  he  lived  on  the  land  with 
his  family,  and  used  it  as  a  farm.  His  dwelling-house  was 
on  the  S.  W.  i  of  the  S.  E.  i  of  the  section,  which  lot  was 
his  homestead* 

On  October  29, 1890,  Hoppe  exchanged  his  farm  with  one 
Gensler  for  a  lot  containing  less  than  one  quarter  of  an 
acre,  in  the  village,  now  city,  of  Clintonville,  in  Waupaca 
county,  on  which  was  a  two-story  frame  building,  then  and 
now  occupied  as  a  store  and  office,  but  not  as  a  residence. 
The  upper  story  contained  eight  rooms,  was  adapted  to  use 
as  a  residence,  and  in  fact  had  been  so  used  for  two  win- 
ters. By  the  terms  of  the  exchange,  Gensler  assumed  the 
payment  of  a  mortgage  for  $200  on  the  whole  farm,  and 
afterwards  paid  the  mortgage  debt.  By  direction  of  Gens- 
ler, the  plaintiffs  conveyed  the  farm  to  one  Steinke,  who 
was  a  relative  of  Gensler,  and  the  latter  conveyed  the  Clin- 
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tonviUe  lot  to  the  plaintiff  Mtb.  Hoppe^  by  direction  of  her 
husband.  The  lot  was  so  conveyed,  subject  to  an  out- 
standing lease  thereon  for  five  years  from  October  1, 1888, 
executed  by  Gensler  to  Wall  &c  Anthes,  who  then  were 
and  still  are  in  the  actual  possession  of  the  lot  under  the 
lease.  Gtensler  or  Steinke  went  into  possession  of  the  farm, 
and  Hoppe  and  family  moved  into  Clintonville. 

In  December,  1890,  the  defendant  Benjamin  Goldberg 
obtained  a  judgment  in  the  circuit  court  of  Shawano  county 
against  the  plaintiffs  for  over  $900,  filed  a  transcript  thereof 
in  the  circuit  court  of  Waupaca  county,  and  issued  an  exe- 
cution thereon  to  the  sheriff  of  the  latter  county,  who, 
in  February,  1891,  sold  the  Clintonvjlle  lot,  'by  virtue  of 
such  execution,  to  the  defendant  Jennie  Goldberg^  and  issued 
to  her  the  usual  certificate  of  sale,  which  was  duly  filed  in 
the  proper  register's  office. 

This  action  was  brought  against  the  Goldbergs  and  the 
sheriff  to  vacate  and  set  aside  such  certificate  of  sale,  to  en- 
joia  the  issuing  of  a  deed  thereon,  and  to  establish  and  con- 
firm Mrs.  Hoppers  title  to  the  lot  in  question,  divested  of 
any  lien  or  incumbrance  thereon  by  virtue  of  such  judg- 
ment or  execution  sale. 

The  plaintiffs  made  the  exchange  of  property,  and  pro- 
cured the  conveyance  of  the  lot  in  question  for  their  home- 
stead, and  with  the  intention  of  occupying  the  same  and 
the  building  thereon  as  their  residence  upon  the  termina- 
tion of  the  outstanding  lease  thereof. 

The  foregoing  facts  were  either  found  by  the  circuit 
court,  or  satisfactorily  proved  on  the  trial,  except  that  the 
court  found  the  building  was  never  used  as  a  residence. 
This  finding  is  regarded  as  immaterial.  The  court  further 
lound  that  plaintiffs  took  the  conveyance  of  the  lot  with 
knowledge  of  the  outstanding  lease  thereon ;  that  the  same 
would  be  occupied  by  the  lessees  until  the  expiration  of 
their  term;  and  that  the  plaintiffs  never  made  any  effort 


Digitized  by 


Google 


Wis.]  AUGUST  TERM,  1892.  663 

Hoppe  and  wife  y&  Qoldberg  and  othera 

to  procure  a  cancellation  of  the  lease,  never  attempted  to 
occupy  the  lot  as  a  homestead,  and  never  claimed  the  same 
as  a  homestead  until  after  this  action  was  commenced. 

On  the  foregoing  facts  the  court  gave  judgment  for  de- 
fendants, dismissing  the  complaint  on  the  merits.  The 
plaintiffs  appeal  from  the  judgment. 

For  the  appellants  there  was  a  brief  by  Thorn  Jb  Guern- 
sey^ and  oral  argument  by  Oerrit  T.  Thorn,  They  cited 
Howard  v.  Ha/rrisy  8  Allen,  299 ;  Comm.  v.  Clarkj  14  Gray, 
372;  Cormiock  v.  Becktel,  63  Wis.  656-662;  Bailey  v.  Stfive, 
70  id.  316;  Wa/tkiTis  v.  BlaUchimkiy  40  id.  347;  HewiU  v. 
AUenj  54  id.  583 ;  Binzel  v.  Grogan^  67  id.  147 ;  Soofield  v. 
HopkinSy  61  id.  370;  Palmer  v.  Hawes^  80  id.  474;  ^mmer 
V.  Pauley,  h\  id.  282;  PhiUipa  v.  Root,  68  id.  128;  McDer- 
moU  V.  Kernan,  72  id.  268;  DeviUe  v.  Widoe,  64  Mich.  593; 
Reske  v.  Reske,  51  id.  541 ;  Hanlon  v.  PoUard,  17  Neb.  368. 

For  the  respondents  there  was  a  brief  by  BenJ.  M.  Gold- 
berg and  Charles  Barbery  and  oral  argument  by  Mr.  Gold- 
berg. They  cited  Zielke  v.  Morgan,  50  Wis.  560 ;  Wicker  v. 
Cometock,  52  id.  315;  Moffitt  v.  Adams,  60  Iowa,  44;  Soo- 
jidd  V.  Hopkins,  61  Wis.  370 ;  Cassdm^n  v.  Packa/rd,  16  id. 
115;  Ujpman  v.  Second  Wa/rd  Bank,  15  id.  449;  Schoffen  v. 
Landauer,  60  id.  334;  Hoffmcm  v.  Junk,  61  id.  613;  Cfreeth 
V.  Pierce,  60  id.  372. 

Lyon,  0.  J.  1.  The  Clintonville  lot  is  the  consideration 
which  the  plaintiff  Hemum  Hoppe  received  from  Gensler 
for  his  farm.  Such  lot  is  therefore  the  proceeds  of  the  sale 
of  the  farm,  just  as  effectually  as  the  money  would  have 
been  had  Gensler  paid  for  the  farm  in  cash. 

Seventy  acres  of  the  farm  were  not  a  homestead,  and  it 
is  claimed  that  the  consideration  therefor,  as  well  as  for 
the  homestead  forty  acres,  went  into  the  Clintonville  lot, 
and  that  it  is  impossible  to»  separate  the  proceeds  of  the 
exempt  homestead  from  those  of  the  non-exempt  property. 
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It  is  argued  therefrom  that  the  statute  (S.  &  B.  Ann.  Stats, 
sec.  2983),  which  exempts  for  two  years  the  proceeds  de* 
rived  from  the  sale  of  a  homestead  while  held  with  the  in- 
tention to  procure  another  homestead  therewith,  cannot 
apply  to  this  case.  There  might  be  some  force  in  this  posi- 
tion were  it  not  entirely  practicable  to  separate  the  pro- 
ceeds of  the  homestead  from  those  of  the  residue  of  the 
farmland  to  trace  and  identify  the  same.  The  seventy 
acres  were  primarily  liable  for  the  mortgage  debt,  for  in 
case  of  foreclosure  the  statute  requires  the  non-exempt  land 
to  be  first  sold  to  satisfy  the  debt,  if  the  mortgagor  so  de- 
sires. E.  S.  sec.  3168.  The  seventy  acres  were  worth  no 
more  than  the  amount  of  such  debt.  Had  there  been  a 
foreclosure,  there  is  no  reasonable  probability,  under  the 
testimony  in  the  case,  that  they  would  have  sold  for 
enough  to  pay  the  judgment.  Gensler  purchased  subject 
to  the  mortgage,  and  paid  it.  The  substance  of  the  trans- 
action was  that  for  the  seventy  acres  Gensler  paid  the 
mortgage  debt,  and  gave  the  lot  in  question  for  the  home- 
stead forty  acres.  This  view  is  fully  authorized  by  the 
judgment  of  this  court  in  Binzel  v.  Orogany  67  Wis.  147. 

It  follows  that  the  lot  in  question  is  the  proceeds  of  the 
sale  or  (what  is  the  same  thing)  the  exchange  of  the  farm 
homestead.  The  proof  is  conclusive  that  with  such  proceeds 
Hoppe  intended  to  obtain  another  homestead;  indeed,  that 
he  intended  the  lot  should  be  his  homestead,  and  procured 
it  for  that  purpose.  Regarding  the  lot  as  proceeds  merely, 
and  not  as  a  homested,  it  is  exempt  from  the  lien  of  B.  Gold- 
herg^a  judgment,  and  from  sale  on  execution  issued  on  such 
judgment,  for  two  years  from  the  date  of  Gensler's  convey- 
ance to  Mr.  Hoppe;  that  is,  until  October  29, 1892,  R  S. 
sec.  2983. 

2.  But  we  are  of  the  opinion  that  the  lot  in  question  is 
the  plaintiffs'  homestead,  although  they  have  not  actnally 
resided  upon  it,  and  may  not  do  so  until  the  expiration  of 
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the  lease.  Sec.  2983,  R  S.,  provides  that  the  homestead 
exemption  "shall  not  be  impaired  by  temporary  removal 
with  intention  to  reoccupy  the  same  as  a  homestead.''  Had 
the  plaintiffs  occupied  the  lot  as  a  homestead  but  for  a  week, 
or  even  a  day,  and  then  leased  the  same  to  another  for  three 
years,  and  removed  therefrom,  but  with  the  honafide  inten- 
tion and  purpose  of  retaining  the  same  as  their  homestead 
and  reoccupying  it  as  such  at  the  termination  of  the  lease, 
we  cannot  doubt  the  lot  would  remain  their  homestead 
until  the  expiration  of  the  lease,  and  would  continue  such  if 
they  so  reoccupied  at  its  expiration.  It  seems  to  us  that 
no  sound  distinction  in  principle  can  be  made  between  the 
case  supposed  and  the  present  case,  but  that  the  essential 
qualities  of  the  transaction  are  the  same  in  both  cases ;  and 
if  the  homestead  right  is  preserved  intact  in  the  one  case,  it 
ought  to  be  in  the  other.  In  Scojidd  v.  Hojpldns^  61  Wis. 
370,  it  was  held  that  tjie  homestead  right  may  exist,  even 
for  years,  in  land  upon  which  the  owner  never  resided.  The 
grounds  of  that  judgment  are  so  clearly  and  fully  stated 
and  considered  in  the  opinion  by  Mr.  Justice  Cassoday  that 
further  discussion  of  them  here  is  quite  unnecessary.  Al- 
though the  facts  in  the  two  cases  are  not  precisely  alike,  we 
think  the  principle  of  that  case  is  applicable  here,  and  es- 
tablishes the  homestead  right  of  plaintiffs  in  the  lot  in  ques- 
tion.      * 

It  is  immaterial  that  plaintiffs  did  not  assert  any  claim 
to  the  lot  as  a  homestead  until  the  commencement  of  this 
action.  This  is  not  a  case  in  which  the  validity  of  the  right 
claimed  depends  upon  the  assertion  or  giving  notice  thereof 
to  any  one  at  any  particular  time.  The  lot  was  acquired 
by  Hoppe  for  use  as  his  homestead,  to  be  occupied  as  such 
as  soon  as  the  lease  expired,  and  he  did  nothing  evidencing 
any  change  of  intention  in  respect  thereto.  Scojidd  v.  Sop- 
kinsy  61  Wis.  370.  The  lot  was  therefore  protected  from 
the  lien  of  a  judgment  against  him,  and  from  sale  on  exe- 
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cation  issued  on  any  snob  judgment,  and  no  title  or  interest 
therein  passed  to  the  purchaser  under  the  execution  sale. 

Because  the  certificate  of  sale  is  a  cloud  upon  the  plaint- 
iffs' title  to  the  lot,  they  are  entitled  to  the  relief  demanded 
in  the  complaint. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  to  that  court  with 
directions  to  render  judgment  for  the  plaintiffs  in  accord- 
ance with  this  opinion. 


Evans,  Appellant,  vs.  Williams,  Respondent. 

August  so  — September  187, 1892, 

Fraudulent  conveyances:    Chattel  mortgage:   Attachment:   Reptevin: 
Pleading:  Findings, 

t  In  replevin  against  a  sheriff  for  goods  taken  by  him  under  an  attach- 
ment against  the  property  of  a  tliird  person  in  whose  possession 
they  were,  and  from  whom  the. plaintiff  claims  to  derive  his  right 
by  mortgage,  an  allegation  in  the  answer  that  *'such  mortgage  wqs 
fraudulent  and  void  as  to  the  creditors  of  "  the  mortgagor,  without 
stating  more  fully  the  facts  of  fraud,  is  sufficient,  under  sec.  2319, 
R  S.,  to  cast  upon  plaintiff  the  burden  of  proving  that  the  mortgage 
was  not  fraudulent 

2l  And  a  finding  in  similar  language  by  the  court  (a  jury  trial  having 
been  waived)  is  a  sufficient  finding  of  the  fraud. 

APPEAL  from  the  Circuit  Court  for  Waupuca  County. 

Keplevin.  Tlie  facts  are  stated  in  the  opinion.  A  jury- 
was  waived,  and  a  trial  by  the  court  resulted  in  findings 
and  a  judgment  for  defendant.     The  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Irving  P,  Lordy 
attorney,  and  Phillips  (&  Eleist^  of  counsel,  and  oral  argu- 
ment by  M,  C,  Phillips. 

For  the  respondent  there  was  a  brief  by  Thorn  <&  Ouem- 
aeyy  and  oral  argument  by  Gerrit  T.  Thorn. 
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Orton,  J.  The  firm  of  O.  Ladewig  &  Co.,  consisting  of 
Tena  Ladewig  and  Louis  Q.  Leitzke,  merchants  in  posses- 
sion of  a  general  stock  of  goods,  executed  to  the  plaintiff  a 
chattel  mortgage  on  the  same  to  secure  the  note  of  said  firm 
to  him  of  $227.50.  There  was  no  change  of  possession  of 
said  stock,  but  the  same  was  left  in  the  possession  of  said 
mortgagors,  who  continued  their  business  in  the  usual  course 
of  trade,  the  same  as  before  the  mortgage  was  given,  mak- 
ing sales  of  the  stock  for  cash  and  upon  credit,  and  con- 
verted and  used  and  applied  the  proceeds  of  their  sales 
to  their  own  use,  and  to  the  payment  of  their  other  cred- 
itors, and  to  their  own  living  and  support,  and  exchanged 
goods  for  produce  as  they  saw  fit  and  proper,  and  kept  no 
account  of  their  sales  and  doings,  and  were  not  required  to 
do  so  by  the  plaintiff  as  the  mortgagee ;  and  they  conducted 
their  business  generally  and  in  the  sale  of  said  stock  of 
goods  as  if  no  mortgage  had  been  given.  After  the  said 
mortgage  was  executed,  the  defendant,  as  sheriff,  by  his 
deputy,  seized  and  attached  said  stock  of  goods  on  several 
writs  of  attachment  in  favor  of  several  creditors  of  said 
firm,  and  had  the  same  in  his  possession  when  the  plaintiff 
brought  this  action  of  replevin  to  pbtain  the  possession  of 
the  same,  and  thereby  obtained  possession  of  a  large  part 
thereof,  by  virtue  of  his  said  mortgage. 

These  facts  were  found  by  the  circuit  court  on  the  trial 
of  the  action,  together  with  the  further  fact  "  that  the 
chattel  mortgage  aforesaid,  made  to  plaintiff,  was  fraudu- 
lent and  void  as  to  the  creditors  aforesaid  of  said  Tena 
Ladewig  and  Louis  G.  Leitzke,  and  was  given  for  the  pur- 
pose of  hindering  and  delaying  their  creditors."  The  court 
rendered  judgment  in  favor  of  the  defendant  for  the  value 
of  the  goods  taken  by  the  writ,  and  from  said  judgment 
this  appeal  is  taken.  ' 

The  questions  raised  on  this  appeal  are,  Jirst,  that  the 
answer  does  not  sufficiently  state  the  facts  of  the  fraud 
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therein  alleged  to  admit  of  evidence  thereof;  second^  that 
the  findings  do  not  contain  the  facts  of  the  fraud ;  thirds 
that  the  fraud  was  not  proved. 

1.  The  answer  alleges  '^  that  said  chattel  mortgage  was 
fraudulent  and  void  as  to  the  creditors  of  Tena  Ladewig 
and  Louis  Q.  Leitzke,  the  mortgagors  named  in  said  mort- 
gage, and  was  given  for  the  purpose  of  delaying  and  hin- 
dering the  creditors  of  ^aid  Tena  Ladewig  and  Louis  G. 
Leitzke."  In  sec.  2319,  R  S.,  it  is  provided  that  when  it 
shall  appear  in  an  action  against  a  sheriff  to  recover  the 
possession  or  value  of  personal  property  that  he  obtained 
the  possession  of  such  property  by  virtue  of  a  writ  of  at- 
tachment against  the  property  of  a  person  not  a  party  to 
such  action,  from  whom  the  plaintiff  claims  to  have  derived 

'  his  right  by  a  mortgage,  and  that  such  property  was  taken 
by  the  officer  from  the  possession  of  the  defendant  in  such 
attachment,  "  and  it  shall  be  alleged  in  the  answer  of  the  de- 
fendant that  such  mortgage  wa^  fraudulent  as  to  the  credit' 
ors  of  the  mortgagor^  then  the  burden  of  proof  shall  be  upon 
the  plaintiff  to  show  that  such  mortgage  was  given  in  good 
faith  and  to  secure  an  actual  indebtedness  and  the  amount 
thereof.".  This  answer  in  respect  to  the  fraud  of  the  mort- 
gage is'  in  the  precise  language  of  the  statute,  and  it  cast 
the  burden  of  proving  that  the  mortgage  was  not  fraudu- 
lent, but  was  given  in  good  faith,  upon  the  plaintiff.  The 
evidence  of  the  fraud  to  be  introduced  by  the  defendant  is 
to  rebut  the  testimony  introduced  by  the  plaintiff  to  show 
negatively  that  the  mortgage  was  not  fraudulent.  This 
being  the  issue  in  such  a  case,  the  defendant's  allegation  in 
his  answer  in  the  language  of  the  statute  is  sufficient  to 
cast  the  burden  of  proof  of  this  issue  upon  the  plaintiff; 
and  this  is  all  that  the  defendant  is  required  to  allege. 

2.  The  findings  of  the  court  embrace  many  facts  tending 
to  show  fraud  in  the  mortgage ;  such  as  the  mortgagor  con- 
tinuing in  possession  of  the  stock,  and  selling  it  for  cash 
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and  on  credit,  and  exchanging  it  for  other  | 
living  apon  and  consuming  the  proceeds,  a 
treating  the  goods  as  if  not  mortgaged  and 
mortgage ;  and  then  there  is  a  finding  on  the  i 
.as  before  stated.  It  is  objected  that  the  fin 
contain  the  fact  that  the  mortgagees  knew  c 
ment  of  the  stock  as  their  own  by  the  moi 
that  there  was  no  agreement  or  understanding 
the  mortgage  was  given,  between  the  moi 
mortgagee,  that  the  mortgagors  might  so  tr 
as  their  own.  A  finding  is  sufficient  that  d 
the  issues  in  the  case  {Knox  v.  Johnston^  26  W 
very  general  finding  may  be  sufficient  if  it 
judgment  {Bemming  v.  Weston^  15  Wis.  236] 
that  all  the  facts  set  forth  in  the  complaint  c 
true  is  sufficient.  Cailin  v.  Benton^  9  Wis.  ^ 
issues  in  replevin  are  found,  besides  the  issi 
mortage  was  fraudulent  and  void  as  to  th< 
and  was  given  for  the  purpose  of  hindering 
their  creditors."  There  was  no  request  by  the 
any  additional  fact  should  be  found.  The 
clearly  sufficient  to  support  the  judgment. 
tions  of  fraud  in  the  answer  in  the  language  o 
were  sufficient,  it  follows  that  the  finding  of 
the  same  language  ought  to  be  sufficient  also, 
tion  with  this  question  it  is  proper  to  refer  to  t 
of  the  said  Louis  G.  Leitzke,  one  of  the  mort 
testified  that  "  the  agreement  was  that  I  coul 
business  just  the  same  as  I  did  before  giving  th 
This  evidence  would  justify  the  finding  of  frai] 
tion  with  the  other  facts  found  by  the  court. 

3.  The  facts  of  the  fraud  appear  to  have  bee 
proved  to  justify  the  finding. 

By  t/ie  CovH. —  The  judgment  of  the  cir< 
affirmed. 
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AooouNT  B00K&    See  Evidencr,  a 

ACOOUNTINO. 

See  VoLUNTABT  Assignment. 

Where  it  h  not  aHeged  that  the  plaintiff  owes  the  defendant  an^^thing, 
an  action  cannot  be  nuiintained  in  equity  for  an  accounting  for  the 
purpose  of  ascertaining  whether  or  not  anything  is  so  owing. 
The  remedy  in  such  case  is  by  an  action  nt  law  and  an  examination 
of  the  defendant  under  sec.  4096,  R.  8.,  to  obtain  such  discovery  as 
.  will  enable  the  plaintiff  to  plead.    Richards  v,  Allis,  509 

ACTION. 

Oau9e  of  Action.  See  Acxx)untino.  Contracts,  1.  Corforation& 
Deeds,  1.  Divorce,  2, 8.  Election.  Fraud.  Fraudulent  Con- 
veyances. HiOHWAYS.  4  Homestead.  Insurance,  l-a.  Land- 
lord AND  Tenant.  Loos  and  Lumber,  1,  2.  Master  and  Serv- 
ant. Mortgages,  1.  Negugence.  Nuisance.  Poor  Law& 
Railroads.  1-4,  22,  2a  Sale  of  CHATTELa  School  Districto. 
Slander.  Taxation,  4-14  Towns,  1.  Trade-marks.  Vendor, 
Era  OF  Land.    Voluntary  Assignment,  1.    Watercourses,  8, 4. 

By  whom  to  be  brought — Who  ihay  maintaifu  See  Fraud.  School 
Districts,  2.    State  Superintendent,  1.    Voluntary  Assion- 

MENT,  1. 

Conditions  precedent    See  Insurance,  2. 
Commencement    See  Loos  and  Lumber,  7.    Summons. 
Limitations,    See  Limitation  of  AcnoN& 
Election  between  remedies,-   See  Elechon. 

DiKontinuance  and  dismissal    See  Election,  1,  2.    Judgment,  2^  81 

Railroads,  1,  2. 
At  law  or  in  equity  f    See  AccouNTiNa    Apfbai^  0.    Corporatiomb^  1. 
Various  Actions  and  Proceedings, 
Aaainst  a  County. 
For  fees  of  sheriff,  constable^  etc.,  17. 
To  restrain  collection  of  taxes^  515. 
Against  a  dtp. 
To  restrain  levy  of  taxes,  assessments,  eta,  270,  822L 
For  daroaires  from  a  nuisance,  840. 
For  cost  of  maintaining  paupers,  852. 
For  injuries  from  defeotive  sidewalk,  6OO1 
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Agairut  a  Toum, 
To  restrain  issuance  of  bonds,  187. 
To  restrain  interference  with  control  of  cemetery,  874 
For  injuries  from  defective  highway,  184 
For  injuries  from  defective  sidewalk,  402. 

Against  Public  Officers, 

Secretary  of  state.    To  restrain  drawing  of  warrants,  89. 

Lumber  inspector.    For  false  scalement  of  logs,  272. 

Coun^"  treasurer.    Quo  warranto^  151. 

SheriA    Conversion,  120,  29a    Replevin,  209,  660. 

Town  supervisors.    Digging  of  ditch  to  improve  highway:  Appeal 
from  award  of  damages,  76. 
Against  a  Railtoay  Company, 

For  death  caused  by  negligence,  1,  28(J. 

For  injuries  caused  by  negligence,  246,  568^  618L 

For  wrongful  ejection  from  train,  408. 

Condemnation  proceedings,  541. 
Against  a  Street  Railtvay  Company, 

For  injuries  caused  by  negligence,  21(L 

For  abatement  of  nuisance,  219. 

Against  an  Insurance  Company, 

On  fire  policy,  112. 

On  life  policy,  255. 
Against  other  Private  Corporations. 

For  injuries  caused  by  negligence,  807. 

To  enforce  lion  ^n  logs,  etc.  141. 

For  assessment  on  premium  notes  given  for  insurance^  488L 

To  restrain  use  of  trade-mark.  etc..  546. 
^  To  restrain  use  of  water  of  river,  647. 
Against  an  Administrator, 

To  restrain  drawing  of  water  from  canal,  487. 
Against  a  Receiver, 

For  xmenrned  premium  on  insurance  policy,  500,  504 
Against  Assignee  for  Benefit  of  Creditors, 

To  set  aside  assignment,  for  an  accounting,  etc..  803. 

Gamish?T>ent,  816. 
Bythe  State, 

To  restrain  secretary  of  state  from  drawing  warrants,  89. 

Quo  warranto,  151. 

For  murder.  23.  172,  295.  580. 

For  assault  with  intent  to  do  great  bodily  harm,  168. 

For  assault  with  intent  to  kill,  571. 

By  a  City. 

To  restrain  mterference  with  control  of  cemetery,  874 
Bya  Toum. 

To  recover  cost  of  maintaining  paupers,  852L 
By  a  School  District. 

To  restrain  construction  of  school-bouse,  96. 
By  Public  Officers. 

Sheriff  and  constable.    For  compensation  for  attending  courts  17. 
ByPrivate  Corporations. 

For  slander.  93. 

To  restrain  sale  of  liquors,  eta,  166L 

On  a  promissory  note,  197. 


Digitized  by 


Google 


Wis.]  index. 


For  price  of  goods  sold  and  delivered,  231. 

Garnishment,  81<L 

To  restrain  levy  of  taxes,  832. 

Petition  to  stay  proceedings  in  attachment^  8481 

For  partition  of  watei^power,  418. 

To  restrain  drawing  of  water  from  canal,  487. 

For  losses  caused  b^r  neglect  of  its  officers,  460. 

For  unearned  premium  on  insurance  policy,  504 

To  restrain  use  of  trade-mark,  etc.,  548. 

BjfAdministrator9  or  Executors, 

For  death  caused  by  negligence,  1,  286. 

For  construction  of  will,  etc.,  864. 

For  an  accounting,  etc.,  509. 
Bya  Receiver, 

For  assessments  on  premium  notes  given  for  hisuranoe^  488L 
Actions  arranged  according  to  their  subject  matter. 

On  official  bond  of  lumber  inspector,  272. 

On  policy  of  life  insurance,  255. 

On  policy  of  fire  insurance^  112. 

To  recover  unearned  premium  on  policy,  500,  504 

On  a  promissory  note,  197. 

For  assessments  on  premium  notes,  4d8L 

On  written  contract  for  sawing  lumber,  102. 

On  written  contract,  for  balance  due  for  lumber  sold,  45SL 

On  written  contract,  for  services  and  expenses,  265. 

On  oral  contract,  for  price  of  goods  sold,  192,  281. 

On  oral  contract,  for  agreed  price  for  digging  well,  90L 

To  recover  cost  of  maintaining  poor  [)er8ons,  852. 

For  compensation  for  services  as  sheriff,  constable,  etc.,  17« 

For  value  of  goods  sold  and  delivered,  eta,  107,  185. 

For  value  of  professional  services,  86,  186. 

For  trespass  on  land,  81,  147. 

For  injury  to  land  by  fire  negligently  set,  644 

For  wrongful  cutting  and  conversion  of  timber,  128L 

For  injury  to  land  by  a  nuisance,  840. 

For  interruption  of  enjoyment  of  easement,  99l 

For  deceit  in  sale  of  land,  80,  222. 

For  conversion  of  money  or  goods,  67,  120,  298. 

For  wrongful  ejection  of  person  from  railway  train,  408. 

For  injuries  to  persons  through  negligence,  eta,  198,  215,  2^ 
807,  568,  618,  689. 

For  injuries  to  person  from  defective  sidewalks,  402,  506. 

For  injuries  to  person  from  defective  highway,  184 

For  death  of  jperson  through  negligence^  1,  2616. 

For  slander,  78,  9a 

Ejectment,  206. 

Replevin,  209,  288,  855,  666. 

Attachment,  84a 

Garnishment,  816,  819,  882. 

Quo  %oarranto^  151. 

Habeas  corpus,  610. 

Condemnation  of  land  for  railroad,  541. 

Appraisal  of  damages  from  construction  of  ditch,  76L 

For  abatement  of  nuisance,  219,  840. 

To  compel  return  of  propertr  of  intestate^  846b 

For  construction  of  a  will,  864 

For  an  accounting,  eta,  808,  509. 
Vou  82—48 
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For  nonfeasance,  etc.,  of  officers  of  corporation,  460, 

To  enforce  subcontractor's  lien  for  materials,  dSdL 

To  enforce  lien  on  logs,  etc.  141, 

To  foreclose  mortgage,  58,  818. 

For  partition  of  lands,  398. 

For  partition  of  water-power,  41ft. 

To  establish  title  to  land,  285,  660. 

For  reformation  of  deed,  285. 

To  restrain  secretary  of  state  from  drawing  warrants,  89l 

To  restrain  issuance  of  town  bonds,  187. 

To  restrain  construction  of  school-house,  96. 

To  restrain  sale  of  intoxicating  liquors,  166. 

To  restrain  levy  of  taxes,  assessments,  etc.,  279,  822. 

To  restrain  collection  of  taxes,  515. 

To  restrain  interference  with  control  of  cemetery,  874^ 

To  restrain  interference  with  fences  on  right  of  way,  890. 

To  restrain  use  of  water  for  hydraulic  purposes,  487,  647. 

To  restrain  use  of  trade-mark,  etc.,  546. 

To  set  aside  sale  of  land  under  forecionure,  58w 

To  set  aside  voluntary  assl^ment,  for  a  receiver,  etc,  808L 

To  set  aside  execution  sale,  etc,  660. 

For  murder,  28,  172,  295,  580. 

For  assault  with  intent  to  kill,  571. 

For  assault  with  intent  to  do  great  bodily  harm,  168. 
Admissions.    See  Criminal  Law,  10,  IL 
Advisory  Verdict.    See  Partition. 
Affidavit  of  prejudice.    See  Criminal  Law,  6,  6.    Justices'  Courts. 

AGENCY. 

See  Sale  op  Chattei^,  4,  6.    Vendor,  etc  of  Land,  18, 14 

Plaintiff  being  dissatisfied  with  the  conduct  of  his  agent,  C.,  in  his  re- 
lations with  the  defendant,  instructed  his  attorney,  D.,  to  act  in  the 
settlement  of  a  certain  matter  with  defendant  D.  thereupon  went 
to  defendant  and  showed  him  his  authority  to  represent  plaintiff, 
and  told  defendant  to  settle  the  matter  with  him  and  not  with  CL 
Held,  that  this  was  a  sufficient  notice  to  defendant  of  the  revoca- 
tion of  C's  authority,  and  that  a  subsequent  settlement  between 
defendant  and  C.  was  not  binding  on  plaintiff.  Johnson  u  Youngs, 

107 
Ambiguity  in  special  verdict    See  Railroads,  6.    Verdict,  2l 

Amendment  of  statutes.    See  Highways,  1. 

Answer.    See  Contracts,  1.    Default.    Fraudulent  Conveyances, 
9.    Garnishment,  2.    Highways,  8.    Vendor,  etc  of  Land,  7,  8. 

APPEALu 
To  Supreme  Court    See  Costs,  4.    Evidence,  8*    Reference,  1, 

1.  Where  the  bill  of  exceptions  is  not  certified  to  contain  all  the  testi- 

mony, it  will  be  assumed,  on  appeal,  that  the  testimonv  supports 
the  verdict  and  all  statements  of  fact  in  the  instructions  to  the 
jury.    Charles  Baumbach  Co.  v,  O easier,  281 

2.  The  judgment  in  an  action  at  law  wuU  not  be  reversed  on  the 

ground  that  the  verdict  is  against  evidence,  except  where  the  re- 
fusal of  the  trial  court  to  set  aside  such  verdict  was  a  manifest 
abuse  of  discretion.    Hurd  n  Milton,  '  402 
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8L  Cases  brought  to  this  court  by  appeal  should  have  been  properly  ex- 
amined and  passed  upon  by  the  trial  court,  and  this  court  will  not 
assume  the  burden  of  that  duty  in  the  first  instance.  North  Hud- 
son Mut  B,  (St  L,  Asaa  v,  Chilas,  460 

4.  Where  the  trial  is  by  the  court  without  a  jury  the  evidence  may  be 

reviewed  upon  appeal  although  no  motion  for  a  new  trial  was  made 
before  judgment  Ibid. 

5.  Where  the  trial  court  found  as  a  conclusion  of  law  mereljr  that  the 

plaintiff  had  no  cause  of  action  in  equity,  and  entered  judgment 
dismissing  the  complaint  for  that  reason  alone,  an  appeal  from  such 
judgment  brings  before  this  court  merely  the  question  of  the 
jurisdiction  of  tne  trial  court  in  equity.    Richards  v,  Allis,         500 

6.  In  an  action  to  restrain  the  collection  of  taxes  the  trial  court  held 

that  a  part  only  of  the  taxes  were  invalid,  and  that  plaintifib  were 
entitled  to  judgment  only  upon  condition  that  thejr  pay  into  court 
the  amount  of  the  valid  taxes.  Plaintiffs  paid  said  amount  into 
court  under  protest,  and  perfected  the  judgment  Held,  that  they 
did  not  thereby  waive  tne  right  to  appeal  from  such  judgment 
Webster-Glover  L.  <St  M.  Co.  v.  St  Croix  Co.  71  Wia  817,  distin- 
guished.   Hixon  V.  Oneida  Co.  616 

From  Justices'  Courts.    See  Attorneys  at  Law. 

7.  Where  the  failure  to  bring  an  appeal  from  justice's  court  to  a  hear- 

ing before  the  end  of  the  second  term  was  caused  by  the  appellant 
misleading  his  attorney  by  unfounded  statements  that  the  matter 
would  be  settled,  the  appellate  court  properly  refused  to  continue 
the  case  and  dismissed  the  appeal  Fi'ed.  Miller  Bremng  Co.  v. 
Quirk,  197 

8.  The  respondent's  admission  of  service  of  a  notice  of  trial  for  the  third 

term  was  not  a  waiver  of  his  right  to  move  to  dismiss  under  sec. 
8766,  R.  a  Ibid. 

From  Award  of  Appraisers.    See  Highways  1,  8. 

Arbitration  and  Award.    See  Insurance,  2, 

AssATTLT.    See  Criminal  Law,  80-82,  8a 

Assessment.    See  Taxation,  1,  2,  6-9. 

Assessments.    See  Insurance,  6.    Insurance  CoMPANnca 

Assignment. 
Of  tax  certificates.    See  Taxation,  a 

For  benefit  of  creditors.    See  Fraudulent  Conveyances,  1.    Insolv- 
ency.   Voluntary  Assignment. 
Assistance  to  district  attorney.    See  Criminal  Law,  7. 
Attachment.    See  Election,  a   Insolvency.  Limitation  op  AcnoNS, 
1.    Loos  AND  Lumber,  7. 

ATTORNEYS  AT  LAW. 

See  Criminal  Law,  7, 22,  2a    Railroads,  17. 

An  attorney,  after  appealing  a  case  from  justice's  court  and  having  it 
continued  over  tne  term,  negotiated  a  settlement  with  the  other 
party  by  the  terms  of  which  his  client  was  to  pay  a  certain  sum, 
which,  however,  the  client  neglected  to  pay.  The  agreement  of 
settlement,  not  being  in  writing,  was  void  under  the  rule.  The 
attorney  paid  no  furmer  attention  to  the  case  or  its  settlement,  and 
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did  not  know  whether  his  ciient  had  paid  the  sum  agreed  upon  or 
not  Not  bein^  noticed  for  trial  at  the  second  term,  the  appeal 
was  dismissed  for  lack  of  prosecution,  and  the  client  was  compelled 
to  pay  a  larger  sum  on  a  subsequent  settlement,  and  lost  the  benefit 
of  his  appeal.  Held  that,  tis  a  matter  of  law,  the  negligence  of  the 
attorney  was  such  that  he  was  not  entitled  to  recover  for  his  aerv- 
ices.    Armin  v,  Loomittf  66 

Autrefois  acjquit.    See  Cribonal  Law,  4. 

Bailments.    See  NEGLiOENcft. 

Bill  of  Exceptions.    See  Appeal,  L  - 

Board  of  Review.    See  Taxa^tion,  2,  5-8L 

BOND& 

Official    See  County  Officers.  A 

Of  town.    See  Towns,  1.  ^ 

Indemnity.    See  Garnishment,  1.    Limitation  of  Aotion& 

Books  of  Account.    See  Evidence,  a 

Boundaries.    See  Deeds,  3,  a    Watbrooursb9»  1. 

Bridges.    See  Taxation,  It. 

Building  and  Loan  AssociATioNa    See  Corporations. 

Burden  of  Proof.    See  Criminal  Law,  29l    Fraudulent  Gonviy- 

ANCBS,  9. 

Carriers    See  Railroads,  4-17. 


CASES  DISTINGUISHED. 

1.  Bierbach  v.  Ooodyear  R  Co.  54  Wis.  20a    See  Na  2. 

2.  Blair  v.  M,  db  P.  du  C.  R  Co.  20  Wia  262;  Wylie  v.  Wattaau,  48  id. 

508;  Bierbach  v.  Goodyear  R  Co.  54  id.  208  (as  to  opinions),  distin- 
g^itthed.    AndreiM  v.  Youmana,  86,  86 

a  Bvickley  v.  Walker,  68  Wia  568  (as  to  partiesX  distinguished.    Car- 
roll  V.  Fetkern,  71 

4.  Cobb  V.  Smith,  16  Wi&  661  (as  to  acquiescence),  distinguished.    West 

V.  Fox  R  Paper  Co.  657 

5.  Conner  v.  Welch,  51  Wia  440.    See  Na  11. 

6.  Dodge  v.  Barden,  83  Wis.  246  (as  to  costs  on  change  of  venueX  dis- 

tinguished.   Bantley  v.  Stowell,  246 

7.  Hilea  v.  Hanover  F.  Ins.  Co.  65  Wis.  685  (as  to  evidence  —  proofs  of 

loss),  distinguished.    Bachmeyer  v.  MutucU  Reserve  F.  L.  Asso.  268 
a  Janesmlle  C.  M.  Co.  v.  Ford,  55  Wia  197  (as  to  effect  of  verdict),  dis- 
tinguished.    Williams  v.  Williams,  897 

9.  JanesviUe  Cotton  MUls  v.  Ford,  82  Wis.  416  (as  to  what  is  a  "square 
inch  of  water"),  distinguished.    Jackson  Milling  Co,  v.  Chandos, 

458 

10.  Kennan  v.  Bundle,  81  Wia  212.    See  Na  15. 

11.  Mamlock  v.  Fairbanks,  46  Wis.  416,  and  Conner  v.  Welch,  51  id.  440 

(as  to  deceit  in  sale  of  landX  distinguished.     Ounther  u  Ullrich^ 

222,228 

12.  Mclntyre  v.  White  Creek,  48  Wia  620,  and  Shove  v.  Manitoicoe,  67 

id.  7  (as  to  powers  of  board  of  review)^  distinguished.    Fond  du 
Lac  Water  Oo.  v.  Fond  du  Lac,  886 
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18.  Milvxiukee  u  Mihoaukee,  12  Wi&  98  (as  to  title  of  town  to .  land  in 
oityX  distinguished.    Columbus  v,  Columbus,  881 

14  Oshkoih  M,  F,  Ins,  Co,,  In  re  (as  to  mutual  iDsurance  companies), 
distinguished.    Davis  v,  Pareher  AJ,  A  A,  Stewart  Co.      488,  404 

15.  Bundle  v,  Kennan,  79  Wis.  492,  and  Kennan  v.  RuncUe,  81  id.  212  (as 
to  assessments),  distinguished.  Davis  v.  Pareher  dt  J.dtA,  Stewart 
Co.  499 

18.  Shove  V.  Manitowoc,  57  Wia  7.    See  Na  12. 

17.  Soquet  v.  State,  72  Wi&  659  (as  to  competency  of  experts^  distin- 
guished   Zoldoshe  n  State,  581,  605 

18L  Vosburg  v.  Putney,  80  Wis.  528  (as  to  hypothetical  questions),  distin- 
guished.   Zoldoske  v.  State,  581,  607 

19.  Wd)ster  v,  PJuenix  Ins,  Co,  86  Wis.  67  (as  to  estoppel^  distinguished. 

Bachmeyer  v.  Mutual  Reserve  F,  L,  Asso,  260 

2a  Wa>ster'Olover  IaAMCo.  v,  St  Croix  Co,  71  Wis.  817  (as  to  waiver 

of  right  to  appeal),  distinguished.  Hixon  v.  Oneida  Co,  516,  529 
2t  Wylie  v.  Wausau,  48  Wi&  50a    See  Na  2. 

CS1IBTEBIE&    See  Municipal  Corporations^  8.    Taxation,  18. 

CHANGE  OF  VENUE. 

See  Criminal  Law  5, 6.    Deposition&    Justices'  Courts. 

Under  sec.  2625,  R.  S.,  providing  for  a  change  of  venue  on  account  of 
the  prejudice  of  the  judge,  the  **  costs  of  making  such  change,'' 
which,  m  addition  to  &e  costs  of  the  term,  the  party  applying  for 
such  chtoge  is  required  to  pay  in  certain  cases,  can  include  only 
the  legal  fees  of  the  clerk  for  certifying  and  transmitting  the  pa- 
pers; and  the  court  cannot  impose  the  payment  of  anv  further  sum 
as  such  costs  or  as  a  condition  of  the  changa    Bantley  u  Stowell, 

244 
Charging  the  Jury.    See  Instructions  to  Jury. 

CHATTEL  MORTGAGEa 

See  Fraudulent  Conveyances,  1-4,  9,  lOi 

The  vendees  of  goods  gave  the  vendor  a  mortgage  thereof  to  secure  a 
part  of  the  purchase  price.  On  the  same  day  they  also  executed  a 
written  contract  to  the  effect  that  all  goods  thereafter  purchased 
of  said  vendor,  and  all  collections  and  accounts  on  future  sales  by 
them,  should  belong  to  said  vendor,  and  that  they  should  be  deemed 
his  agents  for  the  sale  of  such  gooda  Held,  that  this  contract  was 
no  part  of  the  mortgage,  and  the  failure  to  file  it  as  a  part  thereof 
did  not  render  the  mortgage  void.    Singer  u  Wambold,  288 

C1TIB&    See  Municipal  CoRPORATiONa 
C0-EMPLOYBB&    See  Master  and  Servant,  7.    Railroads,  2a 
Common  Carriers.    See  Railroads,  4^17. 

Common  Schooia  See  School  Di8trict&  State  Superintendent. 
Taxation,  12. 

Complaint.  See  Accounting.  Criminal  Law,  8.  Misnomer.  Slan- 
der.   TowNs^  1, 5.    Vendor,  etc  of  Land,  L 
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Ck)NDE]^ATioN  OF  LAND.    See  Railroads^  1-3L 

Condition. 
In  deed.    See  Deeds,  1. 
Precedent  to  action.    See  Insurance,  2, 

CoNPUCT  OF  Laws.    See  Divorce. 
Consent.    See  Justices'  Courts. 
Consideration.    See  Vendor,  etc  of  Land,  7,  8. 
Constables.    See  Sheriffs,  2. 

Constitutional  Law.  See  Highways,  t  Municipal  Corporations^ 
l-S,    State  Superintendent. 

CONTBACTS. 

See  Agency.  Chattel  Mortgages.  Deeds.  Easements.  Election, 
2-4.  Evidence,  6,  7.  Fraud.  Frauds,  Statute  of.  Fraudu- 
lent Conveyances.  Insurance.  Master  and  Servant,  1-3u 
MoRTGAGEa  Sale  OF  Chattels.  School  Districts.  Trusts  and 
Trustees.    Vendor,  etc  of  Land.    Water-Powers. 

1.  In  an  action  to  recover  the  ajireed  price  for  digging  a  well  on  de- 

fendant's farm,  the  answer  alleged  that  i)laintiff  agreed  to  furnish 
defendant  **  a  sufficient  supply  of  water  (in  said  well)  for  his  stock 
and  family."  Plaintiff  testiiied  that  he  agreed  to  furnish  defendant 
**  a  sufficient  quantity  of  water."  Held,  that  there  was  a  substantial 
agreement  in  these  statements  as  to  the  terms  of  the  conti*act,  and 
that  plaintiff  cannot  recover  unless  there  was  a  sufficient  quantity 
of  water  for  said  purposes.    Oenni  v,  Hahn,  90 

2.  Defendant  having  used  the  well  only  to  test  its  capacity,  it  was  error 

to  instruct  the  jury  that  if  defendant  used  the  well  to  any  extent 
they  must  find  for  plaintiff.  Ibid. 

3.  By  the  terms  of  a  written  contract  defendant  was  to  pay  for  the  saw- 

mg  of  certain  logs  "  |4.*^5  per  thousand  feet,  straight  measura  The 
saw  bill  to  be  determined  by  the  number  of  thousand  feet  [defend- 
ant] realizes  from  the  luinl>er.  If  sold  merchantable,  or  otnerwise 
than  straight  measure,  [defendant]  shall  pay  said  saw  bill  at  straight 
measure."  The  lumber  was  measured  at  the  mill  by  defendant's 
agents,  and  delivered  on  board  his  vessels  to  be  shipped  to  Chicago. 
Meld,  that  defendant  '*  realized  "  the  lumber  from  his  logs  when  it 
was  so  delivered  on  board  his  vessels,  and  that  the  saw  bill  was  to 
be  determined  by  the  measurements  then  made,  and  not  by  the 
sales  of  the  lumber  afterwards  made  by  defendant  Youngs  v. 
Johnson,  103 

Contributory  Neoliqence.  See  Railroads,  8,  9, 11, 15, 18-21.  Street 
Railways.  2. 

Conversion.    See  Partie& 

Conveyance.  See  DsEDa  Easements.  Frauds,  Statute  of.  Fraud- 
ulent Conveyances.  Trusts  and  Trustees.  Vendor,  ETa  of 
Land.    Water-Power& 

CORPORATIONa 

See  Insurance    Companie&   Misnomer.    Municipal  Corporationsl 

Taxation,  1, 

L  An  action  by  a  corporation  against  its  president  and  treasurer  for 
negligence  or  misconduct  in  their  respective  offices  and  also  as  ex 
officio  members  of  the  board  of  directors,  the  gravamen  of  the 
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complaint  being  that  the  defendants  have  exceeded  their  powers 
as  president  and  treasurer  in  dealing  with  the  property  of  tne  cor- 
poration and  have  usurped  the  powers  of  the  board  of  directors 
without  the  knowledge,  consent,  or  authority  of  such  board  or  of 
the  stockholders,  should  be  treated  as  an  equitable  action.  North 
Hudson  MuL  B.dbL.  Asso,  v.  Childs,  460 

2.  Where  the  directors  held  no  meetings  and  gave  no  attention  to  their 

duties,  but  left  all  the  affairs  of  the  corporation  to  the  management 
of  the  president,  secretary,  and  treasurer,  who  conduct^  such 
affairs  m  good  faith,  though  negligently  and  in  the  exercise  of 
powers  belonging  solely  to  the  board  of  directors,  such  officers  can- 
not be  charged  as  ex  officio  members  of  such  board,  and  neither  of 
them  is  liable  for  the  negligence  or  unauthorized  acts  of  the  others 
in  which  he  did  not  participata  Ibid, 

8.  Mere  proof  of  failure  to  collect  certain  moneys  due  to  the  corpora- 
tion is  not  proof  that  they  were  lost  IbUL 

4  In  respect  to  losses  alleged  to  have  been  sustained  because  of  insuffi- 
cient payments  to  the  corporation  on  certain  accounts,  a  report  of 
the  secretary  is  not  competent  evidence  against  the  president  and 
treasurer  to  charge  them  with  such  losses  or  to  show  that  no  more 
was  paid  to  him  tnan  he  reported.  Ibid, 

5.  It  was  error  for  the  trial  court  to  adopt,  without  judicial  examina- 
tion as  to  its  accuracy  and  justice,  as  a  basis  of  judicial  action 
against  the  defendants,  the  report  of  an  expert  accountant  employed 
by  the  corporation  to  examine  into  its  accounts  and  the  extent  of 
its  losses  through  the  alleged  negligence  and  unauthorized  acts  of 
the  defendants.  Ibid, 

Corpus  deucti:  Proof.    See  Criminal  Law,  15.  | 

COSTS. 
See  Chanob  op  Venue.    Damages,  a 

1.  In  the  taxation  of  costs  attorneys*  fees  for  several  days*  attendance 
on  the  trial  before  a  referee  should  not  be  allowed  without  proof 
of  the  duration  of  such  trial    Duncan  v,  Erickson,  128 

2l  Term  fees  should  not  be  allowed  for  more  than  three  terms.       Ibid. 

3.  No  allowance  should  be  made  for  a  copy  of  a  pleading  or  other 

paper  to  file,  in  addition  to  the  engrossed  copy  and  a  copy  to  keep. 

Ibid. 

4  A  judgment  being  affirmed  in  part  and  reversed  in  part,  no  costs  in 
the  supreme  court  are  allowea  to  either  party.  Ibid 

5i.  Costs  were  properly  allowed  for  the  travel  and  attendance  of  wit- 
nesses who  were  not  sworn  on  the  trial,  where  the  attendance  of 
such  witnesses  was  regularly  proved.  CJuirlea  Baumbach  Co.  v. 
Oesaler,  231 

Counterclaim.    See  Vendor,  Era  op  Land,  7. 

COUNTY  OFFICERa 

1.  In  qiw  warranto  proceedings  against  K.,  a  county  treasurer  whose 
term  had  expired,  there  was  a  judgment  in  favor  of  W.,  the  treas- 
urer elect;  and  thereafter  W.,  who  had  filed  a  valid  though  unap- 
proved bond,  took  possession  of  the  office  and  became  treasurer  de 
facto,    K.  appealed  from  the  judgment,  and  applied  to  this  court 
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for  a  stay  of  proceedings,  pendiDg  the  appeal.  It  being  doubtful 
whether  such  a  stay  woula  reinstate  K.  in  the  office,  and  probable 
that  it  would  deprive  W.  of  his  character  as  treasurer  de  facto,  and 
it  being  of  the  nighest  public  concern  that  there  should  be  some 
person  having  authority  to  perform  the  duties  of  tlie  office,  the  stay 
is  denied.    State  ex  rel  Warden  v.  Knight^  151 

dL  A  county  treasurer  elect  deposited  with  the  county  clerk  his  official 
bond  and  oath  two  days  before  the  expiration  of  the  twenty  days 
vnthin  which  he  was  required  so  to  do  by  sec.  701,  R.  S.  The  county 
board  having  neglected  to  perform  its  du^  to  act  promptly  in  the 
matter  of  the  approval  of  such  bond,  it  is  held  that  at  the  end  of  the 
twenty  days  the  bond,  in  judgment  of  law,  was  approved,  and  the 
treasurer  elect  became  treasurer  dejure  and  entitled  to  enter  upon 
the  duties  of  the  offica  ihid. 

SL  It  was  not  necessary  in  such  a  case  for  the  treasurer  elect  to  proceed 
by  mandamiLS  to  compel  the  county  board  to  act  upon  the  bond 

Ibid, 

4.  The  provision  of  sec  703.  R  S.,  that  whenever  the  county  board  shall 
deem  the  bond  of  any  county  officer  insufficient  they  mav  require 
an  additional  bond,  must  be  construed  in  connection  with  subd.  8, 
sec.  962,  providing  that  the  neglect  or  refusal  of  any  officer  in  office 
to  execute  and  file  an  additional  bond,  when  lawfully  required^  in  ' 
the  manner  prescribed  by  law,  shall  cause  a  vacancy  in  the  office. 
It  has,  therefore,  no  application  to  an  officer  who  has  not  yet  ob- 
tained possession  of  his  office.  Ibid, 
CouKT  AND  Jury.  See  Criminal  Law,  24-^  ELEcrnoN,  4  Fraudu- 
lent Conveyances.  2,  4.  iNSTRUcmoNs  to  Jury.  Insurance,  a 
Nbglioence.  Partition.  Railroads,  18»  19,  22,  23.  Street 
Railways.    Verdict,  1,  a 

CRIMINAL  LAW  AND  PRACTICE. 

Pieading:  Preliminary  examination:  Waiver. 

1.  An  information  for  murder  which,  after  striking  out  surplusage  and 

redundant  matter,  charges  that  defendant  with  a  club  infficted  a 
mortal  wound  upon  the  body  of  one  S.,  with  a  premeditated  design 
to  effect  the  death  of  said  S.,'  from  which  mortal  wound  he  did  die ; 
and  that  defendant,  from  premeditated  design  to  effect  the  death 
of  said  S.,  him,  the  said  S.,  did  feloniously  slay,  kill,  and  murder  — 
is  held  to  charge  the  crime  of  murder  in  the  first  degree.  Bern- 
hardt V,  State,  23 

2.  The  failure  or  omission  of  a  legal  preliminary  examination  is  waived 

by  the  defendant  pleadiujB^  to  the  merits  before  offering  to  plead 
such  failure  or  omission  in  abatement  (sec,  4654,  R  S.) ;  and  his  ap- 
plication, after  such  waiver,  for  leave  to  withdraw  his  plea  in  bar 
and  interpose  such  plea  in  abatement,  is  addressed  to  the  discretion 
of  the  trial  court,  and  the  denial  of  such  leave  cannot  be  held  error 
unless  there  was  a  clear  abuse  of  discretion.  In  this  case,  consider- 
ing that  such  application  was  delayed  until  the  cause  was  called 
for  trial,  and  that  a  judgment  for  defendant  on  such  dilatory  plea 
would,  presumably,  not  have  prevented  another  prosecution  for  the 
same  crime,  the  denial  of  the  application  is  held  not  an  abuse  of 
discretion.    Richards  v.  State,  172 

[3.  Whether,  where  the  complaint  was  made  by  the  wife  of  the  ac- 
cused, his  arrest  and  examination  are  for  that  reason  null  and 
void,  not  determined.]  Ibid, 
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Former  acquittal  when  a  bar:  Identity  of  offenses, 

4.  The  offenses  charged  in  two  indictmenlB  are  not  identical  unless 

they  concur  both  in  law  and  in  fact  No  matter  how  closely  they 
are  connected  in  fact,  if  they  are  distinct  in  law  a  conyiction  or  ac- 
quittal on  one  indictment  is  not  a  bar  to  a  prosecution  on  the  other. 
TI)U8,  where  one  person  made  a  felonious  assault  upon  another  by 
pointing  a  loaded  revolver  at  him  and  pulling  the  trigger,  and  in 
the  subsequent  struggle  to  disarm  the  assailant  the  revolver  was  dis- 
charged, killing  a  third  person,  an  acc^uittal  of  the  murder  of  such 
third  person  is  not  a  bar  to  a  prosecution  for  the  felonious  assault 
Winn  V.  State,  571 

Change  of  venue, 

6.  Upon  an  application  for  a  change  of  venue  on  the  ground  of  prej- 

udice of  the  judge,  an  order  was  made  changing  the  venue  to  a 
county  to  which  the  court  had  no  jurisdiction  to  send  it  Before 
the  record  had  been  transmitted  the  error  was  discovered,  and  said 
order  was  thereupon  vacated.  Before  any  further  order  was  made 
the  jud^  died,  and  thereafter,  no  further  affidavit  of  prejudice  or 
application  for  a  change  having  been  made,  the  cause  was  tried  be- 
fore his  successor.    Heldy  not  error.     Winn  v.  State,  571 

a.  The  failure  of  an  affidavit  of  prejudice  to  state  that  the  affiant  has 
good  reason  to  believe  that  tne  judge  is  prejudiced,  is  probably  a 
fatal  defect  Ibid. 

Assistance  to  prosecuting  attorney, 

7.  Under  sec.  4504.  S.  &  B.  Ann.  Stats.,  the  partner  of  the  district  at- 

torney may  assist  in  the  prosecution  of  a  case,  although  the  trial 
court  has  also  appointed  other  assistant  counsel,  under  sea  752a 
Richards  v.  State,  172 

EoDdusion  of  witnesses  from  court  room, 

5,  The  exclusion  of  other  witnesses  from  the  court  room  while  a  wit- 

ness is  testifying  is  a  matter  entirely  within  the  discretion  of  the 
trial  court    Zoldoske  v.  State,  580 

Evidence, 

9.  The  office  of  good  character^  in  criminal  cases,  is  not  to  raise  doubts 
when  the  facts  are  clearly  and  positively  proven,  but  to  solve  doubts 
of  proof.    Beimhardt  v,  State^  23 

10.  Inculpatory  statements,  made  in  the  presence  and  hearing  of  one 
accused  of  crime,  which  he.  having  opportunity  to  do  so,  does 
not  denv,  and  the  truth  or  falsity  of  which  is  within  his  personal 
knowledge,  are  admissions  of  the  accused  by  acquiescence,  and  as 
svLch  admissible  in  evidence,  although  such  statements  were  made 
by  a  person  not  competent  to  testify  in  the  case.   Richards  v.  State, 

172 

IL  Such  statements,  in  this  case,  were  made  by  the  wife  of  the  accused 
while  he  was  in  the  room  with  others  who  heard  them.  He  was 
in  possession  of  his  faculties,  awake,  and  could  hear.  Evidence  of 
such  Statements  was  objected  to  only  on  the  ground  that  the  wife 
was  not  a  competent  witness,  and  uiere  was  no  suggestion  that  it 
should  be  rejected  because  the  accused  did  not  hear  such  state- 
menta  Held,  that  the  evidence  was  properly  admitted,  although 
the  accused  testified  that  he  did  not  hear  the  statements.  Ibid, 

12.  The  person  of  whose  murder  the  defendant  was  accused  was  stabbed 
on  ^day  night  and  died  on  the  following  Monday.    On  Sunday 
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and  again  on  Monday  he  ma^e  a  statement  charging  defendant 
with  the  stabhing.  When  these  statements  were  made  he  was  in 
extremis  and  knew  he  must  die  in  a  short  tinve.  Held,  that  they 
were  admissible  in  evidence  as  dying  declarations.  Ibid, 

13.  A  conflict  or  inconsistency  in  dying  declarations,  otherwise  admis- 

sible, goes  only  to  their  credibility.  Ibid. 

14.  A  witness  for  the  prosecution  was  asked,  on  cross-examination,  as  to 

a  matter  in  no  way  relating  to  his  testimony  in  cliief,  and  was  after- 
wards called  as  a  witness  for  the  defense  and  further  examined  as 
to  such  matter.  Held^  that  as  to  such  matter  the  defense  had  made 
him  its  own  witness,  and  could  not  impeach  his  testimony  by  evi- 
dence that  he  had  made  different  statements  out  of  court        i^tct 

15.  Upon  a  trial  for  murder  by  strychnine  poisoning  it  is  not  essential 

that  possession  of  strychnine  by  the  defendant  be  shown  by  direct 
evidence.  It  is  enough  if  it  be  shown  that  such  poison  was  in  the 
house  in  which  the  defendant  lived,  within  her  easy  and  immediate 
reach,  and  that  she  knew  of  it    Zoldoske  u  State^  580 

Id.  The  fact  that  a  member  of  the  family  in  which  the  defendant  lived 
had  died  from  strychnine  poisoning  previous  to  the  poisoning  in 
question,  might  properly  be  considered  by  the  jury  in  determining 
whether  the  poisoning  in  question  was  accidental  or  not  Ibid. 

17.  It  was  not  error,  on  a  trial  for  murder  by  strychnine  poisoning,  to 

permit  the  mother  of  the  deceased,  although  not  an  expert  witness, 
to  state  the  apparent  effect  the  administration  of  chloroform  had 
upon  her  daugnter  after  the  poisoning.  Ibid. 

18.  A  physician  who,  in  addition  to  his  knowledge  gained  from  study  of 

the  books  on  the  subject  had  attended  one  case  of  strychnine 
poisoning  besides  the  one  in  question,  was  competent  to  testify  as 
an  expe^  although  when  he  attended  such  previous  case  be  had 
notyet  received  a  diploma  from  a  medical  college.  Soquet  v.  State, 
72  Wis.  659,  distinguished.  Ibid. 

19.  A  physician,  having  testified  in  a  general  way  as  to  the  symptoms  of 

strychnine  poisoning,  was  asked  on  cross-examination,  "  Can  you 
conceive  of  such  a  thiuK  as  a  young  girl  twenty-three  or  twenty- 
four  yeare  old  withstanding  thirty-ftve  strychnine  convulsions?" 
fZeZd,  that  it  was  not  error  to  exclude  such  Question  on  the  ground 
that  the  facts  upon  which  the  opinion  asked  for  was  based  should 
have  been  put  before  the  jury  by  a  hyi^K>thetical  question.         Ibid. 

20.  It  was  not  a  material  error  to  permit  a  physician  to  answer  a  hypo- 

thetical Question  as  to  the  cause  of  death,  where  such  Question, 
though  oDJected  to  on  the  ground  that  it  did  not  state  all  the  facts, 
did  state  all  facts  absolutely  essential  to  enable  the  witness  to  form 
an  intelligent  opinion,  and  where  he  was  cross-examined  fully  as  to 
the  facts  embraced  in  it  and  also  as  to  the  facts  claimed  to  have  been 
omitted.     Vosburg  v.  Putney,  80  Wis.  523,  distinguished.  Ibid. 

21.  An  error  in  refusing  to  permit  a  witness  to  be  asked  on  cross-exam- 

ination as  to  a  discrepancy  in  her  testimony  given  at  the  inquest 
and  that  given  by  her  on  the  preliminary  examination,  was  cured 
by  subsequently  allowing  her  to  be  fully  interrogated  'upon  that 
subject  Ibid. 

Arguments  to  jury:  Improper  remarks  of  counsel 

22.  Exceptions  based  upon  certain  remarks  by  counsel  to  the  lury  are 

held  not  to  be  well  taken  where,  in  each  instance,  upon  objection 
being  made,  the'  trial  court  promptly  ruled  that  the  remarks  were 
improper,  and  the  counsel  at  once  desisted  therefrom.  Richards  v. 
State,  172 
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23,  There  was  no  error  in  allowing  counsel  for  the  prosecution  to  invite 
the  jjury  to  examine  the  overcoat  of  the  accused,  which  had  been 
exhibited  in  their  presence  during  the  trial,  to  see  if  they  could 
find  blood-stains  upK>n  it,  the  purpose  being  to  refute  the  theory  of 
the  defense  that  certain  cuts  in  the  coat  were  made  by  the  deceased 
with  a  knife,  and  that  the  accused  was  cut  wjith  the  knif e,  and  acted 
in  self-defense  in  what  he  did.  Ibid, 

Instructions  to  Jury, 

24  On  the  trial  upon  an  information  charging  murder  in  the  first  de- 
gree, where  the  court  instructed  the  jury  as  to  the  various  degrees 
of  homicide  in  the  language  of  the  statute,  it  was  not  error  to  re- 
fuse to  give  a  special  instruction  on  the  subject  of  murder  in  the 
thurd  degree.    Bernhardt  v.  State,  28 

25.  A  criticism  of  the  charge  as  giving  undue  prominence  to  murder  in 
the  first  degree,  is  heid  to  be  unwarranted  Ibid, 

20.  The  court  charged  the  jury  that  if  they  should  find  that  defendant, 
at  the  time  he  struck  the  blow,  was  m  such  a  condition  from  the 
use  of  spirituous  liquors  that  he  was  incapable  of  forming  an  intent 
to  kill,  then  they  might  consider  the  question  of  intoxication ;  that 
the  question  was,  in  short  Was  he  at  the  time  in  such  a  condition 
mentally  as  to  be  incapable  of  forming  this  premeditated  design  to 
effect  tne  death?-  Held,  that  there  was  no  error  in  refusing  to 
charge :  "  If  vou  have  a  reasonable  doubt  whether  at  the  time  of 
the  killing  the  defendant  had  sufficient  capacity  to  deliberately 
think  UDon  and  rationally  to  determine  so  to  kill,  you  cannot  find 
him  gunty  of  murder  in  the  first  degree,  although  such  inability 
was  tne  result  of  intemperance."  Ibid, 

27.  Where  no  particular  instructions  on  a  subject  are  requested,  it  is 

not  error  to  refuse  to  instruct  the  jury  upon  that  subject,  unless  it 
was  either  necessary  or  the  duty  of  the  court  to  instruct  them  with 
respect  thereta  Ibid. 

28.  The  court  charged  the  jury  on  the  subject  of  self-defense  substan- 

tially in  the  language  of  sea  4866,  R.  S.,  and  then  said :  **  But  the 
taking  of  human  life  .  .  .  cannot  be  justified  by  some  slight 
appearance  of  dan^r.  Nothing  short  of  actual,  pressing  necessity 
will  justify  the  taking  of  human  life  in  self-defense.  The  danger 
which  will  justify  such  killing  must  be  actual,  present,  urgent,  to 
tlie  apprehension  of  the  defendant ;  and  if  the  defendant  was  in 
fault  in  creating  the  situation  of  danger,  his  right  of  self-defense 
does  not  arise  until  he  shall  have,  done  his  utmost  to  avoid  the  ne- 
cessity of  killing  his  assailant  .  .  .  Having  done  that  and  fail- 
ing, he  may  defend  himself,  even  to  the  killing  of  his  assailant  if 
that  shall  reasonably  seem  to  him  to  be  reasonably  necessary ;  and 
he  may  act  upon  reasonable  apprehension  of  imminent  danger." 
Held,  that  this  charge,  taken  as  a  whole,  was  correct  and  not  mis- 
leading, although  the  sentence  italicised,  had  it  stood  alone,  would 
have  been  erroneous.    Richards  v.  State,  172 

29.  Upon  the  trial  of  a  special  issue  as  to  the  sanity  of  a  person  accused  of 

murder  (under  sec.  4697,  R  S.,  as  amended  by  ch.  164,  Laws  of 
1883),  it  was  error  to  charge  the  jury :  "  If  you  find  there  is  reason- 
able doubt  as  to  whether  or  not  the  defendant  was  so  insane  that 
he  did  not  comprehend  the  nature  or  character  of  the  act  or  did 
not  know  that  ft  was  wrong  or  unlawful,  you  should  find  him  sane. 
This  is  the  only  test  of  insanity  as  applicable  to  this  casa"  Eevoir 
V.  State,  295 
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80.  An  instruction  that  if  the  defendant,  knowing  his  revolver  to  be 

loaded,  pointed  it  at  a  person  and  pulled  the  trigger  with  intent  to 
shoot  him,  the  intent  to  kill  is  proven  even  though  the  revolver 
missed  fire,  is  held  not  erroneous  where  it  is  obvious  from  the  con- 
text (in  which  the  question  of  intent  is  fully  and  accurately  sub- 
mitted to  the  jury)  that  the  word  ''shoot**  was  used  as  synonymous 
with  "  kill ."    Winn  v.  State,  571 

81.  An  instruction  that  the  jury  could  not  in  this  case  return  a  verdict 

of  not  guilty  of  the  intent  and  guilty  of  the  assault,  but  that  their 
verdict  must  be  either  guilty  or  not  guilty,  is  held,  if  erroneous,  not 
to  have  been  prejudicial  to  &e  defendant  Ibid. 

8&  A  failure  to  explain  to  the  jury  what  constitutes  an  assault  or  what 
is  meant  by  tne  term  "  malice  aforethought,"  or  to  define  a  reason- 
able doubt,  is  Jield  not  error,  where  no  special  insti^uctions  were 
asked  upon  those  subjects.  Ibid. 

88L  Upon  a  trial  for  murder  by  strychnine  poisoning,  it  was  not^  error 
for  the  court,  in  charging  the  jury,  to  submit  to  them  the  question 
whether  the  death  in  question  was  natural  or  was  caused  by  strych- 
nine poisoning,  the  jury  not  being  misled  thereby  to  suppose  that 
such  question  was  submitted  as  decisive  of  the  whole  casa  2b/- 
doake  v.  State,  580 

84  Nor  was  it  error  to  present  to  the  jury,  separately  and  in  their  or- 
der, the  questions  whether  the  oeceased  committed  suicide  and 
whether  her  death  was  the  result  of  accidental  poisoning.        Ibid. 

85.  It  was  not  error  for  the  courti  in  chargmg  the  jury,  to  state  in  gen- 

eral terms  the  claims  of  the  prosecution  as  to  the  circumstances  of 
tlie  death,  although  he  did  not  state  the  claims  of  the  defense  with 
respect  thereto^  where  he  was  not  requested  to  state  such  claims  of 
the  defense,  and  where  he  did  not  attempt  to  sum  up  or  restate  the 
evidence  or  express  any  opinion  upon  it,  but  expressly  charged  the 
jury  that  the  weight  and  effect  of  the  evidence  was  whoUy  for 
them.  Ibid, 

86.  Where  the  question  of  defendant's  guilt  is  fairly  left  to  the  jury 

upon  the  entire  evidence  and  with  correct  instructions,  the  omission 
to  give  other  instructions  which,  though  proper  in  themselves,  were 
not  ask^d  for  and  were  not  necessary  in  point  of  law,  is  not  error. 

Ibid. 
Ml8Conduct  of  jury. 

87.  For  the  jury,  without  the  knowledge  of  the  courti  to  have  in  their 

poosession  the  Revised  Statutes,  and  to  read  therefrom  the  pro- 
visions concerning  murder  in  its  several  degrees  and  the  penalties 
thereof,  and  to  discuss  their  verdict  in  connection  with  such  pro- 
visions, is  not  such  misconduct  as  will  work  a  reversal  Bernhardt 
V.  State,  83 

Sentence:  **  Assault  with  intent  to  commit  any  felony.'* 

88.  An  assault  with  intent  to  do  great  bodily  harm  is  not  "an  assault  with 

intent  to  commit  any  felony,"  within  the  meaning  of  sec.  4090,  R  S. ; 
and  where  a  defendiant  charged  with  an  assault  with  intent  to  do 
great  bodily  harm  is  found  not  guilty  of  such  intent,  but  guilty  of 
the  assault,  he  cannot  be  sentenced  under  said  sea  4690,  but  should 
be  sentenced  as  for  a  simple  assault  only,  under  sea  4d98L  Vo^urgh 
V.  State,  168 

Indeterminate  sentences:  Validity:  Habeas  corptts, 

89.  If  the  statute  (sea  4788,  R.  a,  as  amended  by  ch.  890,  Laws  of  1889) 

authorizing  general  or  indeterminate  sentence  is  invalidi  a  sen- 
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tence  under  it  is  not  void  but  merely  erroneous,  and  the  remedy  is 
not  by  ?icU)ea8  corpus^  but  by  writ  of  error.     In  re  Schriater,       610 

40.  The  sentence  in  such  a  case  cannot  be  held  valid  as  to  the  minimum 

term  and  void  as  to  the  residua  Ibid, 

New  trioU:  Statement  by  trial  jwlge. 

41.  After  a  verdict  of  guiltv  and  before  a  motion  for  a  new  trial  had 

been  filed,  the  trial  judge  stated  to  a  newspaper  correspondent  that 
he  was  firmly  convinced  that  the  evidence  warranted  the  convic- 
tion. Held,  that  this  was  not  an  infringement  of  the  right  of  the 
defendant  to  have  a  motion  for  a  new  trial  heard.  Zoldoske  v. 
State,  580 

Cross-examination.    See  Criminal  Law,  14, 19-21.    Evidence,  11,  12. 

Railroads,  12.    Vendor,  etc  of  Land,  5. 
Custom.    See  State  Superintendent,  2  (8). 

DAMAGEa 

See  Highways,  1-8.    Railroads,   16,   17.    Vendor,  ETa  op  Land, 

7-9,  la 

1.  In  an  action  for  the  death  of  a  married  man  the  measure  of  damages 

is  the  pecuniary  loss  of  the  widow  alone.  Liermann  v.  C,  M,  6b  St 
P.  JR.  Co.  286 

2.  A  verdict  of  $25,000  for  a  ^rmanent  injury  is  held,  upon  the  facts 

of  this  case,  to  be  excessive,  but  in  view  of  a  former  verdict  of 
122,500  and  of  a  delay  of  six  years  caused  by  the  improper  re- 
moval of  the  cause  to  a  federal  court  at  defendant's  instance, 
plaintiff  is  required  to  remit  but  $5,000  therefrom  as  a  condition  of 
naving  judguient     Waterman  v.  C.  db  A.  R.  Co.  618 

8.  Upon  remitting  such  amount  and  taking  judgment,  plaintiff  may 
tox,  as  costs,  interest  on  the  amount  of  the  verdict  as  i^uced,  from 
the  date  of  its  original  rendition.  Ibid. 

Dams.    See  Watercourses,  3,  4.    Water-Powers. 

Death  from  negligence.    See  Damages,  1.    Railroads,  18-20. 

Debtor  and  Creditor.  See  Acjoounting.  Chattel  Mortgages. 
Election,  2-4  Fraudulent  Conveyances.  Garnishment.  Home- 
stead. Insolvency.  Liens.  Logs  and  Lumber,  6,  7.  Mort- 
gages.   Partition.    Voluntary  Assignment. 

Deceit.    See  Vendor,  Era  op  Land, 

DEEDa 

See  Easements.    Trusts  and  Trustees.    Water-Powers. 

1.  Plaintiff,  being  the  owner  of  a  saw-mill,  put  defendant  in  possession 
of  certain  lots  in  the  vicinitv  of  its  said  mill  and  the  residences  of 
its  employees,  under  an  oral  agreement  to  give  him  such  lots  if  he 
would  erect  a  boarding  house  thereon ;  and  defendant  erected  such 
boarding  house  accordingly.  A  further  condition  of  the  gift  was 
that  defendant  should  not  Keep  or  sell  intoxicating  hquors  on  the 
premises,  but  there  was  no  express  agreement  that  a  condition  to 
that  effect  should  be  inserted  in  the  conveyance.  Held,  that  the 
conveyance  should  contain  such  condition,  and  that  defendant 
would  be  enjoined  from  keeping  or  selling  intoxicating  liquors  on 
the  premises  until  he  should  accept  such  a  oonveyanoa  Bad  River 
L.  <t  L  Co.  V.  Kaiser,  166 
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2.  A  deed  purporting  to  convey  ''4175  acres  of  land,  more  or  less,**  de- 

scribea  the  land  as  commencing  at  a  given  point  on  a  certain  section 
line,  running  thence  west  1489  chains  to  the  east  bank. of  a  river; 
thence  southwesterly  along  the  bank  of  the  river  to  a  stake ;  thence 
east  17.755  chains  to  the  section  line ;  thence  north  2.75  chains  to  the 
place  of  beginning.  In  order  to  include  4175  acres  and  to  make 
the  east  and  west  lines  of  the  len^h  stated,  it  would  be  necessary 
to  take  in  some  land  west  of  the  river.  Held,  that  the  river  as  the 
western  boundarv  of  the  land  controlled  the  distances  and  area 
specified  in  tlie  deed,  and  that  the  grantee  took  only  to  the  east 
Imnk.    Borkenhagen  v,  Vianden,  206 

3.  It  seems  that  the  "right  bank"  of  a  river  is  the  bank  lying  to  the 

right  of  an  object  passing  down  stream.  Ibid, 

DEFAULT. 

Plaintiffs'  attorney  granted  orally  defendant's  request  for  a  few  days* 
extension  of  the  time  within  which  to  answer.  Defendant  says 
the  extension  was  granted  unconditionally,  but  plaintiffs*  attorney 
says  it  was  upon  condition  that  defendant  accept  short  notice  of 
trial.  Defendant's  attorney  having  refused  to  stipulate  for  such 
short  notice,  plaintiffs'  attorney  refused  to  receive  the  answer  and 
took  judgment  by  default  Held,  that  although  the  oral  agree- 
ment to  extend  the  time  was  not  binding,  yet|  in  view  of  it,  the 
failure  to  answer  in  time  was  due  to  inadvertence  or  excusable  neg- 
lect, and,  the  proposed  answer  showing  a  meritorious  defense,  the 
default  should  be  opened  on  terms.    JSfeinemann  v,  Le  Clair,     135 

Definitions.    See  Words  and  Phkases. 

Delivery.  See  Fraudulent  Conveyances,  8,  4  Sale  op  Chattels. 
1,2. 

DEPOsmoNa 

While  depositions  were  being  taken  in  an  action  the  venue  was 
changed  from  Rock  to  Walworth  county.  The  officer  who  took 
the  depositions  sent  them  by  his  clerk,  properlv  sealed,  to  the  clerk 
of  the  Rock  circuit  court  and  the  latter  opened  the  package  but,  on 
discovering  its  contents,  closed  it  again  and  transmitted  it  to  the 
clerk  of  the  Wah^orth  circuit  court,  to  whom  the  record  had  pre- 
viously been  transmitted.  There  was  no  claim  that  the  depositions 
had  been  tampered  with.  Held,  that  there  had  been  a  substantial 
compliance  with  sec.  4087,  K  S.  (which  requires  a  deposition  to  be 
"  defivered  or  transmitted  by  the  officer  by  whom  the  same  is  taken 
to  the  clerk  of  the  court  .  .  .  before  whom  the  action.  •  .  . 
is  depending,  securely  sealed,"  etcX  and  that  the  depositions  were 
admissible     Waterman  v,  C,  <&  A.  R  Co.  613 

Discovery.    See  Accounting. 

Discretion.    See  Criminal  Law,  a    Street  Railways,  !•    View. 

Dismissal  of  action.    See  Judgment,  2,  a 

District  Attorney.    See  Criminal  Law,  7. 

Ditches  and  Drain&    See  Highways,  1-8, 

DIVORCE. 

L  The  courts  of  a  foreign  country  have  no  jurisdiction  to  dissolve  the 
marriage  relation  between  residents  of  this  stata  SL  Sure  v,  Linds- 
felU  W« 
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2.  Courts  of  this  state  will  not  presume  the  existence  in  a  foreign 
country  of  any  statute,  law^'or  custom  authorizing  a  divorce  upon 
the  conviction  and  sentence  of  the  husband  for  an  offenses  where 
such  conviction  and  sentence  were  without  notice  or  hearing  and 
after  the  husband  had  left  such  foreign  country  and  become  a  resi- 
dent of  the  United  States.  Ibid. 

8.  Husband  and  wife  came  to  this  country  from  Sweden  in  1842.  They 
lived  together  here  until  1852,  when  the  wife  returned  to  Sweden. 
In  1858  she  filed  there  a  petition  for  divorce,  but  in  1858  returned 
to  this  country,  and  again  lived  with  her  husband  until  he  went  to 
the  war  in  186i3.  In  1864  an  ecclesiastical  court  in  Sweden  en- 
tered a  decree  of  divorce  upon  the  petition  filed  in  1853,  upon  the 
ground  that  the  husband  had  absconded  from  the  kingdom  and 
had,  in  1844  —  two  years  after  he  had  become  a  resident  of  the 
United  States, —  been  sentenced  as  a  cheater  by  a  Swedish  court 
No  statute,  law,  or  custom  authorizing  a  divorce  for  such  cause  is 
shown,  nor  does  it  appear  that  any  notice  of  the  divorce  suit  was 
given  in  any  way  to  the  husband,  or  that  anything  was  done  which, 
according  to  our  laws,  would  give  the  Swedish  court  jurisdiction 
of  his  person.    Held,  that  the  divorce  was  a  nullity.  Ibid, 

Dying  Declarations.    See  Criminal  Law,  12,  la 

EASEMENTa 

See  Ejectment. 

A  reservation  in  a  deed  of  "a  reasonable  right  of  way  across  the  land** 
conveyed  does  not  entitle  the  owner  or  the  dominant  estate  to  in- 
close a  right  of  way  with  fences.    Sizer  v,  Quinlaii^  890 

EJECTMENT. 

The  right  to  a  new  trial  as  of  course,  under  sec.  8092,  R  S.,  exists  only 
in  actions  of  ejectment  as  defined  in  sec.  8078,  and  does  not  extend 
to  an  action  for  interruption  of  the  use  and  enjoyment  of  an  e 
ment,  although  in  such  aqtion  the  title  or  right  to  the  possessioi 
real  estate  may  be  finally  determined    Maurei"  v.  Stiner, 

ELECTION  BETWEEN  REMEDIEa 
See  Sale  op  Chattels,  5. 

1.  Where  a  party  has  separate  and  concurrent  remedies  against  j< 

tort-feasors,  the  commencement  of  an  action  aeainst  some  of  tl 
is  not  such  an  election  between  remedies  as  will  prevent  him,  a 
the  discontinuance  of  that  action,  from  joining  others  of  them  : 
subsequent  action  against  one  or  more  of  the  defendants  in 
prior  action.   Bishop  v,  McOUliSj 

2.  An  action  for  the  purchase  price  of  goods  is  not  such  an  electioi 

affirm  the  sale  as  will  prevent  a  subsequent  action  of  replevin 
the  goods  on  the  ground  that  the  sale  was  induced  by  false  re] 
sentations,  where  such  prior  action  was  brought  by  direction  of 
vendore'  agent  without  their  knowledge  or  consent  and  in  i^ 
ranee  of  the  representations  or  their  falsity,  and  where  the  venc 
dismissed  that  action  as  soon  as  they  learned  of  it  Lee  v,  B\ 
haniy 
8L  Nor  is  an  attachment  suit,  brought  subsequently  to  the  replevin 
tiion  and  upon  a  part  of  the  indebtedness  not  included  therein, 
election  as  to  any  matter  involved  in  such  replevin  action.       I 
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4  It  appearing  in  the  replevin  action  that  plaintiffs  also  consulted  the 
reports  of  collecting  agencies  with  reference  to  the  vendees,  the 
question  whether  they  relied  upon  the  information  thus  obtained 
or  upon  the  statements  of  the  vendees  as  the  inducement  to  sell  the 
gooas,  was  a  question  of  fact  for  the  jury.  IbieL 

Election  under  will    See  Wills. 

Elecjtions.    See  Towns,  ^-5. 

Eminent  Doma^in.    See  Railroads,  1-a 

Entirety  of  contract    See  Master  and  Servant,  2l 

Equity,  gee  AocfOUNTiNG.  Appeal,  5.  Deeds,  L  Fraud,  Judg- 
ment, 2.  MORTOAOES.  School  Districts.  Taxation,  a-14 
Towns,  1.    Watercourses,  a    Wills. 

Estates  op  Decedents.    See  Wills. 

Estoppel.  See  Insurance,  4-6.  Liens.  Vendor,  Era  of  Land,  12. 
Voluntary  Assignment,  1.    Water-Powers,  a 

EVIDENCR 

See  Accountino.  Appeal,  1-4.  Corporations,  8-5.  Criminal  Law, 
8-21.  Depositions.  Fraudulent  Conveyances,  6-8.  Insur- 
ance, 7,  a  Loas  AND  Lumber,  8-5.  Municipal  Corporations, 
4-6,  8,  9.  Railroads,  5,  12,  la  22,  2a  Street  Railways.  1. 
Vendor,  etc  op  Land,  4-6,  10,  11.    Water-Powers,  a    Wills,  2, 

1.  In  an  action  for  the  wrongful  cutting  down  of  shade  trees  on  the 

side  of  a  stock  yard,  farmers  familiar  with  the  subject  and  the 
premises  were  properly  allowed  to  state  what,  in  their  opinion,  was 
the  value  o(  the  trees  as  a  shelter  and  windbreak  to  the  owner  of 
the  stock  yard.    Andrews  v,  Youmans,  81 

2.  Copies  of  the  government  plat,  survey,  and  field  notes  kept  in  tlie 

office  of  the  commissioners  of  public  lands  are  admissible  in  evi- 
dence when  certified  by  the  chief  clerk  of  the  land  office.  S.  &  B. 
Ann.  Stats,  sec.  4151a.  "  Lally  v,  Rossman,  147 

a  A  party  who  has  stipulated  that  the  jury  shall  find  in  their  verdict 
all  the  facts  which  certain  evidence  tended  to  prove,  cannot  object 
on  appeal  that  such  evidence  was  inadmissible  or  did  not  establish 
such  facts.  IbicL 

4  A  reasonable  limitation  of  the  number  of  witnesses  upon  a  single 
fact  is  within  the  discretion  of  the  trial  court ;  and  an  objection  or 
exception  to  such  limitation  should  be  taken  when  the  ruling  in 
that  behalf  is  first  made.    Meier  v,  Morgan,  289 

a  A  medical  witness  was  asked  to  give  an  opinion,  to  be  based  partly 
upon  certain  testimony  which  he  had  heard.  Held,  that  the  ques- 
tion required  him  'to  assume  that  such  testimony  was  true,  and  its 
allowance  was  not  error.     Patry  v,  C,  St  P.,  M,  <&  O.  R  Co.      408 

a  In  an  action  for  a  balance  due  for  lumber  sold  and  delivered  it  ap- 
peared from  the  complaint  that  there  had  been  a  contract  for  the 
sale  thereof,  but  did  not  appear  whether  such  contract  was  written 
or  oral.  If  not  in  writing,  the  contract  was  void.  Held,  that  a 
written  contract  for  the  sale  of  the  lumber  was  properly  admitted 
in  evidence.     Taylor  v.  Davia,  455 

7.  In  the  absence  of  fraud  or  mistake,  a  written  contract  cannot  be  con- 
tradicted or  varied  by  proof  of  a  conflicting  oral  agreement  made 
prior  to  its  delivery.  Bnd, 

a  The  shipping-book  of  the  vendor  of  lumber  was  admissible  in  evi- 
dence under  sec.  4186,  R  S.,  upon  proof  by  his  scaler  that  ho  cor- 
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rect1}r  scaled  the  lumber,  entering  the  scale  upon  slips  which  he 
sent  Co  the  office,  and  proof  by  the  book-keeper  that  the  slips  were 
handed  in  to  him  and  correct  entries  therefrom  made  by  him  upon 
the  shipping-book,  which  was  the  original  book  of  entry.  Itrid. 

9.  Evidence  of  the  weight  of  lumber  shipped  was  admissible  as  tending 
to  show  the  quantity.  Ibid. 

10.  Freight  bills  of  lumber  paid  by  the  vendee  were  admissible  to  rebut 

his  testimony  as  to  the  quantity  actually  received  Ibid. 

11.  In  an  action  for  personal  injuries  a  medical  witness,  who  had  testified 

in  behalf  of  plamtiff  on  a  former  trial,  was  called  by  defendant  and 
examined  as  to  the  nature  and  cause  of  a  disease  from  which  plaint- 
iff was  suffering,  and  which  it  was  claimed  had  resulted  from  his 
injuries.  Held,  that  on  his  cross-examination  plaintiff  might  ask 
him  whether  on  the  former  trial  he  had  not,  in  answer  to  certain 
questions,  expressed  an  opinion  inconsistent  with  his  testimony  now 

given,  and,  upon  liis  denying  it,  might  show  that  he  had  done  so, 
y  a  stenographer  who  took  down  his  testimony  at  such  former 
trial     Waterman  v,  C.  db  A.  It  Co,  613 

12.  It  is  not  proper  to  cross-examine  a  medical  expert  in  such  a  way  as 

to  get  the  contents  of  medical *books  (not  themselves  admissible)  be- 
fore the  jury,  but  the  error  in  allowing  such  a  cross-examination 
is  heldy  in  this  case,  to  have  been  cured  by  the  withdrawal  of  the 
evidence  so  elicited  and  the  positive  direction  of  the  court  to  the 
jury  to  disregard  it  Ibid 

Examination. 

Of  party.    See  Acoountino. 

Of  offenders.    See  Criminal  Law,  2,  a 

Exceptions.    See  Evidbncb,  4    Reference,  1. 
ExcBBSiVB  Damages.    See  Damages,  2,  a    Railroads,  17. 
Executions.    See  Homesteaix 
ExBCUTOna    See  Wilia 

Expert  Testimony.  See  Criminal  Law,  17-20.  Evidence,  1, 5, 11, 12. 
Railroads,  7,  la 

^ALSE  RBPRE8ENTATI0N&     See  ELECTION,  2-4     VENDOR,  ETU  OF  LAND. 

Fees.    See  Sheriff& 

Fellow-Servants.    See  Master  and  Servant,  7.    Railroads^  2a 

Fences.    See  Easements. 

Findings  of  Fact.    See  Fraudulent  Conveyances,  la    Verdict,  a 

Fire  Insurance.    See  Insurance.  1-a 

Foreclosure  of  Mortgages.    See  Mortgages,  1.    Vendor,  etc.  of 

Land,  7-9, 12. 
Forfeiture.    See  Insurance.  L 
Former  Acquittal.    See  Criminal  Law,  4 

FRAUD. 

See  Election,  2-4  Fraudulent  CoNVEYANCEa  Logs  and  Lumber^ 
2.  Mortgages,  1.  Sale  op  Chattels,  4  5.  Vendor,  sTa  of 
Land.    Voluntary  Assignment,  1. 

The  perpetrator  of  the  fraud  by  which  a  contract  la  induced  has  no 
right  to  rescind  it    Qunther  u  UUrich,  S22 

Voi*  82—44 
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FRAUDS,  STATUTE  OF. 
See  Fraudulent  Ck>NVEYANCES,  S,  4,  9.    Salb  of  Chattels,  1,  2l 

1.  An  oral  contract  to  pay  for  services  by  the  conveyance  of  land  is  void 

tinder  the  statute  of  frauds  (sea  2304,  R.  a).  Koch  v.  Willianu,    186 

2.  A  written  offer,  made  after  the  performance  of  the  services,  to  con- 

vey the  land  in  payment  therefor,  which  was  not  acoeptedt  did  not 
supply  the  requirements  of  the  statuta  Ibid, 

FRAUDULENT  CONVEY ANCEa 
See  Chattel  Mortgages.    VoLUNtARY  Assignment,  L 

1.  Three  mortgages  of  a  debtor's  stock  of  goods,  to  secure  three  sev- 

eral claims,  were  executed  on  the  same  day  and  delivered  to  the 
attorney  of  the  mortgagees ;  and  on  the  next  day  the  goods  were 
turned  over  to  said  attorney,  either  in  satisfaction  of  all  the  mort- 
gages or  in  payment  of  the  claim  of  the  third  mortgagee  (the  debt- 
or's father)  with  the  understanding  that  he  would  have  to  pay  the 
two  prior  mortgages.  H^Jd,  that  in  either  case,  as  no  trustee  was 
appointed  or  trust  created,  the  tratisactions  did  not  constitute  an 
assignment  for  the  benefit  of  creditors  within  the  meaning  of  sea 
16H  R  S.    Michelatetter  v.  Weiner,  208 

2.  The  question  whether  such  transfers  were  fraudulent  as  to  other 

creditors  is  held,  upon  the  evidence,  to  have  been  properly  one  for 
the  jury.  JWd. 

db  When  the  goods  were  turned  over  to  the  attorney  of  the  mortgagees, 
he  left  the  mortgagor  in  charge,  upon  a  salanr,  with  directions  to 
account  to  him  for  the  receipts  each  week.  The  goods  were  after- 
wards attached  in  an  action  by  other  creditors,  and  the  debtor  s 
father,  the  third  mortgagee,  sued  the  officer  for  conversion,  claim- 
ing that  the  goods  had  been  sold  to  him  by  the  debtor  in  payment 
of  his  claim  as  above  stated.  Held,  that  there  had  been  a  suffi- 
cient delivery  of  the  goods  so  that  the  alleged  sale  was  not  void  under 
sec  2308,  R.  a  ,  Ibid. 

4.  Although  there  had  been  no  delivery  and  actual  change  of  possession 

of  the  goods  sufficient  to  satisfy  the  terms  of  sec.  3810,  K.  a,  yet, 
there  being  evidence  tending  to  show  good  faith,  the  question  of 
fraud  in  such  alleged  sale  was  properly  submitted  to  the  jur^. 

5.  An  insolvent  debtor  may,  by  transfer  of  property  or  otherwise,  pay 

debts  honestly  due  to  his  relative  or  friends,  in  preference  to  those 
due  to  other  persons ;  and  where  such  transfer  is  made  in  good  faitli, 
the  mere  fact  that,  bv  depriving  him  of  means  to  pay  his  other 
creditoi*8,  it  incidentally  hinders  or  delays  the  l&tter,  does  not  render 
the  transaction  void.    Barr  v.  Church,  882 

C.  The  evidence  in  this  case  is  Jield  not  to  sustain  findings  of  the  trial 
court  to  the  eHect  that  transfers  of  all  his  property  by  an  insolvent 
debtor  to  his  father  in  payment  of  a  debt  due  to  the  latter  were 
made  with  intent  to  hinder,  delay,  or  defraud  other  creditora  Ibid. 

7.  Such  transfers  were  not  rendered  void  as  to  creditors  whose  olaims 
accrued  prior  thereto  by  the  mere  fact  that  for  a  short  time  there- 
after the  fathei'  permitted  the  son  to  retain  possession  of  the  prop- 
erty. Ibid. 
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8L  The  mere  fact  that  the  bank  account  of  the  son  had  been  kept  in 
the  name  of  his  father  did  not  tend  to  show  that  the  tnuisfers  were 
fraudulent  Ibid. 

9l  In  replevin  a^inst  a  sheriff  for  goods  taken  by  him  under  an  attach- 
ment against  the  property  of  a  third  person  in  whose  possession 
they  were,  and  from  whom  the  plaintiff  claims  to  derive  his  right 
by  mortgage,  an  allegation  in  the  answer  that  *'such  mortgage  was 
fraudulent  and  void  as  to  the  creditors  of  "  the  mortgagor,  without 
stating  more  fully  the  facts  of  fraud,  is  sufficient,  under  sec.  2dl9, 
R.  S.,  to  oast  upon  plaintiff  the  burden  of  proving  that  the  mortgage 
was  not  fraudulent    EtKtna  v.  Williams,  606 

10.  And  a  finding  in  similar  language  by  the  court  (a  jury  trial  having 
/  been- waived)  is  a  sufficient  finding  of  the  fraud.  Ifni 

Fbaudxtlent  Representations.    See  ELEcrnoN,  2-4    Vbndob,  etc  of 
Lanix 

GARNISHMENT. 

1.  One  M.  paid  to  F.  money  for  the  rent  of  land  leased  bv  F,  M.  H.ix> 

said  M.,  under  an  agreement  that  F.  should  hold  the  money  as 
trustee  and  in  ^  certain  contingency  should  repay  it  to  M  The  event 
happened  which  entitled  M.  to  have  the  money  repaid  to  him,  but, 
there  being  a  controversy  on  the  subject,  F.  paid  tne  money  to  one 
D.  H.f  taking  a  bond  of  indemnity.  F.  testified  that  he  told  M.  that 
if  the  money  was  paid  to  H„  M.  could  still  sue  F.  for  it  and  that  M. 
said  *'  Then  pay  it  over."  In  garnishment  proceedings  against  F., 
Tield,  that  his  liability  to  M.  still  existed.    Sehuerman  v,  Foster,  819 

2.  To  be  available  as  a  defense,  a  prior  garnishment  must  be  pleaded. 

IbicL 
Good  Character.    See  Criminal  Law,  9. 
Good  Will.    See  Trade-Marks. 
Habeas  Corpus.    See  Criminal  Law,  89,  40. 
Hearxno  motibn  for  new  trial    See  Criminal  Law,  4L 

HIGHWAYa 
See  Railroads,  18-21. 

1.  A  ditch  was  dug  on  plaintiffs'  land  by  the  overseer  of  highways  in 

1882.  The  statute  then  in  force  (sea  1237,  R.  S.)  provided  for  an 
appraisal  of  the  damages  in  such  a  case  by  three  electors  appointed 
by  the  town  supervisors,  but  gave  no  appeal  from  their  award. 
Plaintiffs  did  not  apply  for  the  appointment  of  such  appraisers 
until  after  the  enactment  of  ch.  46,  Laws  of  1885,  which  gave  such 
an  appeal  Held,  that  the  act  of  1885  merely  amplified  the  remedy 
and  interfered  with  no  vested  rights,  and  that  plaintiffs  were  en- 
titled to  the  appeal.    Smeaton  v.  Martin,  76 

2.  A  ditch  was  dug  on  plaintiffs*  land  in  1863,  but  was  afterwards  filled 

np.  In  mandamus  proceedings  to  compel  the  supervisors  to  ap- 
point appraisers  to  assess  damages  for  the  digging  of  a  ditch  m 
1882,  it  was  decided  that  the  two  ditches  were  separate  and  inde- 
pendent Held^  that  on  an  appeal  from  the  award  of  the  apprais- 
ers the  trial  court  properly  refused  to  allow  the  supervisors  to 
show  that  the  old  ditch  was  simply  cleaned  out  in  1882.  That  mat- 
ter was  res  adiudieatcu  i&tdL 
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&  On  the  appeal  from  the  award  of  the  appraisers,  an  answer  filed  bj 
the  supervisors  was  stricken  out,  but  they  were  allowed  to  show 
all  the  facts  alleged  therein.  Hdd,  that  the  ruling  striking  out  the 
answer  was  immaterial.  IbiiL 

4.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  de- 
fects in  a  highway,  the  evidence  —  tending  to  show,  among  other 
things,  that  at  the  place  of  the  accident  the  traveled  track  narrowed 
to  cross  a  culvert  shorter  than  the  width  of  such  track ;  that  at  one 
end  of  the  culvert  was  a  hole  two  or  three  feet  deep;  that  while 
plaintiff  was  being  driven  along  the  road  in  the  night  time  the 
wheel  of  his  wagon  ran  into  said  hole,  and  the  wagon  was  upset 
and  plaintiff  injured ;  that  both  plaintiff  and  the  driver  were  fa- 
miliar with  the  nigh  way,  but  neither  had  ever  observed  the  defect 
therein,  although  it  had  ezistsfd  for  a  long  time;  that  both  were  in 
the  exercise  of  reasonable  care  at  the  time ;  and  that  it  was  too 
dark  to  see  the  hole  or  the  precise  location  of  the  culvert  —  is  held 
sufficient  to  sustain  a  verdict  for  plaintiff.  RumrUl  v.  Delafield,    184 

HOMESTEAD. 

Plaintiff's  farm,  including  seventy  acres  besides  his  homestead  forty, 
was  mortgaged  for  more  than  the  value  of  the  seventy  acres.  Sub- 
ject to  such  mortgage,  which  was  assumed  by  his  grantee,  plaintiff 
exchanged  tlie  farm  for  a  city  lot  which,  with  the  building  thereon 
(then  used  as  a  store  and  office  building),  had  been  leased  fpr  a  term, 
of  which  three  years  were  yet  to  run.  The  upper  story  of  the 
buildii^  was  adapted  for  and  had  been  used  as  a  residence^  and 
plaintiff  intended  to  occupy  it  as  his  homtfstead  upon  the  ex- 
piration of  the  lease.  Before  the  lease  expii-ed,  however,  the  lot 
was  sold  under  an  execution  on  a  judgment  against  the  plaintiflL 
In  an  action  to  set  aside  such  execution  sale,  JielU : 

(1)  The  farm  having  been  mortgaged  for  more  than  the  value  of 
the  seventy  acres,  the  lot  should  he  considered  as  the  proceeds  of 
the  sale  or  exchange  of  the  homestead  forty ;  and  as  such,  being 
held  with  the  intention  of  making  it  a  new  homestead,  it  was  ex- 
empt for  two  years. 

(2)  Although  plaintiff  had  never  resided  upon  the  lot,  his  intention 
to  do  so  rendered  it,  under  the  circumstances,  his  homestead ;  and 
it  is  immaterial  that  he  asserted  no  claim  to  it  as  such  until  the  ac- 
tion was  commenced.    Uoppe  v,  Qoldberg,  000 

Husband  and  Wife,  See  Criminal  Law,  3, 10, 11.  Damages^  1.  Di- 
vorce, 

Hypothetical  Questions.    See  CRnoifAL  Law,  19,  20.    Railroads^  7. 

Identity  of  offenses.    See  Criminal  Law,  4 

Impeachment  of  witnesses.    See  Criminal  Law,  14    Eyidence,  11. 

Indemnity  Bond.    See  Garnishment,  1.    Limitation  of  Actionsl 

Indeterminate  Sentences.    See  Criminal  Law,  89,  40. 

Information.    See  Criminal  Law,  1,  4. 

Injunction.  See  Deeds,  1.  School  DisTRiCTa  State  Superintend- 
ent, 1.  Taxation,  3-14.  Towns*  L  Watercourses,  a  WiLiiS. 
1(5X 

Insanity.    See  Criminal  Law,  29.    Insurance,  4-a 
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INSOLVENCY* 
See  Fraudulent  Conveyances.    Insurance  Companies^  4, 8;  9.  Voi/- 

UNTARY  ASSIONMEl^T. 

Under  sec.  4298,  R  SL,  an  attachmeDt  levied  after  the  defendant  has 
filed  a  petition  in  insolvency,  but  before  an  assignment  has  been 
made,  gives  the  attaching  creditor  priority  over  other  creditora 
Mowry  v.  White,  21  Wis.  417,  followed.  Robinson  Bros.  Shoe  Co, 
CL  Knapp,  848 

INSTRUCTIONS  TO  JURY. 

See  Appear  t  Contracts,  2.  Criminal  Law,  24-8C.  Jjogq  and  Lum- 
ber, 2.  Master  and  Servant,  4.  Partition,  2.  Railroads,  14- 
16,  21.  Sale  of  Chattels,  a  Street  Railways,  2.  Vendor, 
Era  of  Land,  8. 

When,  in  a  civil  case,  the  jury  reCums  into  court  for  further  instruc- 
tions, \t  is  t)ie  better  practice  to  procure  the  attendance  of  counsel 
for  both  parties;  but  the  failuile  to  do  so  cannot  be  held  error,  in 
the  absence  of  anything  to  show  that  the  complaining  party  was 
prejudiced  thereby.    Meier  v.  Morgan,  289 

INSURANCR 

Fire.   See  Insurance  Companies. 

1.  A  policy  provided  that  notice  of  a  loss  should  be  given  within  six 

days,  that  proofs  of  loss  should  be  furnished  within  thirty  davs 
thereafter,  and  that  tlie  loss  sliould  be  payable  sixty  days  after  the 
proofs  were  received  at  the  company's  offica  Held  that,  in  the  ab- 
sence of  a  provision  to  that  efiFect  a  failure  to  furnish  the  proofs  of 
loss  within  the  time  prescribed  did  not  operate  as  a  forfeiture  of  the 
policy,  but  merely  postponed  the  maturity  of  the  claim.  Vangin- 
dertaelen  n  Phentx  Ins,  Co,  113 

2.  The  policy  provided  that  if  the  company  and  the  assured  failed  to 

agree  as  to  the  amount  of  the  loss,  the  matter  should  be  submitted 
14>  arbitrators,  and  that  no  action  for  the  recovery  of  any  claim  by 
virtue  of  the  policy  should  be  sustainable  until  an  award  should  b!e 
obtained,  which  was  thereby  agreed  to  be  a  condition  precedent 
fle/ct  that  where  proofs  of  loss  had  been  furnished  to  the  com- 
pany, and  no  objection  thereto  had  been  made  and  no  suggestion 
that  an  arbitration  be  had,  an  action  commenced  three  months  after 
such  proofs  were  furnished  could  not  be  defeated  on  the  ground 
that  Uiere  had  been  no  arbitration.  The  award  was  a  condition 
precedent  to  the  action  only  in  case  of  a  disagreement  as  to  the 
amount  of  the  losdi  Ibid, 

8.  The  reception  and  retention  of  proofs  of  loss  by  the  company  with- 
out objection  was  a  waiver  of  defects  therein.  Ibid, 
Life. 

4.  A  life  insurance  policy  provided  that  if  the  assured  died  by  his  own 
hand  the  insurer  should  be  liable  only  for  the  premiums  paid  by  him, 
with  interest,  but  might,  at  the  option  of  the  directors,  pay  such 
further  sum  as  might  seem  equitable.  The  assured  having  died,  the 
insurer,  pursuant  to  a  by-law,  immediately  advanced  $100  to  fala 
widow,  the  beneficiary.    Afterwards  she  forwarded  proofs  of  the 
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death,  including  her  sworn  statement  that  the  assured  committed 
suicide  while  insane.  The  insurer  asked  for  further  proof,  which 
was  supplied  hy  the  beneficiary  with  some  trouble  and  expense,  that 
the  signer  of  said  statement,  whose  first  name  appeared  as  **  Marie,*^ 
was  identical  with  the.  beneficiary,  whose  name  appeared  on  the 
insurer's  books  as  "  Maria"  Held  that,  in  view  of  the  advance  al- 
ready made  and  of  the  above  provision  of  the  policy,  the  insurer 
was  not  estopped,  by  having  required  such  furliier  proof,  to  deny 
its  liability  on  the  policy.  Bachmeyer  v.  Mutual  Reserve  F.  L,  Ins, 
Asso.  255 

5.  The  sworn  statement  b;^  the  widow  in  the  proofs  of  death  that  the 
assured  committed  suicide  while  insane  did  not  estop  her  to  show 
that  she  made  such  statement  on  the  faith  of  what  otliers  told  her, 
and  that  in  fact  the  poison  which  caused  his  death  was  not  taken 
by  him  intentionally  but  by  mistaka  IbidL 

t,  The  insurer,  a  mutual  association,  claimed  that  under  its  by-laws 
the  amount  of  the  policy,  if  payable,  should  be  assessed  on  the 
members  existing  at  the  time  of  the  death  of  the  assured ;  that  more 
than  a  thousand  persons  thei^  members  had  ceased  to  be  such,  and 
several  thousand  other  {lersons  had  become  members,  so  that  such 
assessment  was  impossible;  and  that  the  widow  was  therefore 
estopped  by  her  statement.  It  appeared  that  no  specific  assessment 
for  each  loss  was  made,  but  that  there  were  regular  bi-monthly 
assessments,  a  part  of  which  went  to  a  reserve  fund,  and  that  from 
the  income  of  such  fund  all  suspended  claims  could  be  paid  without 
injustice  to  any  member  or  violation  of  any  rule  of  the  association. 
He/d,  that  there  was  no  estoppel.  IbidL 

7.  The  sworn  statement  of  the  widow  that  the  assured  was  insane  at 

the  time  of  his  death  was  admissible  and  tended,  as  against  her,  to 
prove  such  insanity,  even  in  the  absence  of  other  evidence  that  such 
was  the  fact  IbidL 

8.  Besides  such  statement,  there  was  evidence  that  the  assured,  after 

livine  in  reasonable  harmony  with  his  wife  for  many  years,  com- 
pelled her  to  apply  for  a  divorce  and  make  preparations  for  a  home 
elsewhere,  in  order  that  he  might  marry  ttieir  adopted  daughter, 
but  fifteen  years  old ;  that  it  became  necessary  to  send  the  girl  away ; 
and  that  about  the  time  he  must  have  taken  the  poison  he  bewailed 
his  fate  on  being  told  that  she  was  never  to  i-eturn.  If  he  was  in- 
sane when  he  took  the  poison,  there  was  no  evidence  which  would 
support  a  finding  that  he  took  it  unintentionally ;  and  by  the  lex  loci 
oontrcuitus  the  policy  was  void  if  he  committed  suicide,  whether 
sane  or  insane.  Helcl^  that  it  was  error  to  take  from  the  jiiry  the 
question  whether  or  not  he  was  insane  at  the  time  he  took  the 
poison.  IbidL 

INSURANCE  COMPANIEa 

See  Insurance,  «. 

1.  Provisions  in  the  articles  of  association  of  a  mutual  insurance  com- 
pany organized  under  sees.  1896-1901,  R.  S.,  allowing  the  insured  to 
pay  his  whole  insurance  in  cash  instead  of  giving  a  premium  note  for 
a  portion  of  it,  and  relieving  him  in  such  case  from  further  liabil- 
ity, are  not  such  a  departure  from  the  principle  of  mutual  insur- 
ance as  to  render  the  conipany,  as  to  such  policies,  a  moneyed, 
or  stock  company.  In  re  Oshkosh  M,  F.  Ins,  Co,  77  Wia  afid,  dis- 
tinguished,   ikivia  V,  Parcher  tSb  J.  <&  A,  Steuxirt  Ca  488 
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2.  A  by-law  providing  for  the  payment  of  dividends  to  members  who 
have  given  premium  notes,  excluding  those  who  have  paid  for  their 
insurance  in  cash,  is  probably  invalid  as  inapplicable  to  and  incon- 
sistent with  mutual  insurance ;  yet,  since  the  effect  of  paying  such 
dividends  is  merely  to  increase  the  assessments  upon  the  premium 
notes  the  same  amount,  such  a  by-law  is  harmless  and  does  not  de- 
stroy the  mutual  character  of  the  compauy.  Ibid. 

8.  By-laws  and  rules  under  which  the  premium  on  a  five-year  policy 
was  payable  in  five  equal  payments,  one  at  the  commencement  of 
each  insurance  year,  the  first  payment  being  made  in  cash  and  a 
premium  note  being  given  for  the  others,  are  not  in  conflict  with 
sec.  1907,  R  S.,  which  provides  that  in  no  case  shall  the  premium 
note  be  more  than  twice  tlie  whole  amount  of  the  cash  premium. 
Such  an  arrangement  amounts  to  a  cash  payment  of  the  annual 
premium  in  advance  at  the  commencement  oi  each  year.  IbidL 

4.  An  assessment  upon  all  the  deposit  or  premium  notes  which  came  to 

the  hands  of  the  receiver  of  an  insolvent  mutual  insurance  company 
did  not  include  certain  notes  which,  before  the  company  became 
insolvent,  had  been  surrendered  to  the  makers  without  payment  of 
their  proportionate  share  of  losses.  No  objection  to  such  sur- 
render had  been  made  by  any  member.  Held,  that  the  makers  of 
notes  not  surrendered  will  not  be  allowed  to  embarrass  the  receiver 
in  the  settlement  of  the  affairs  of  the  company  by  asserting  the 
illegality  of  such  surrender.  Ibid. 

5.  It  is  not  a  valid  objection  to  such  assessment  that  it  was  made  upon 

estimates  of  liabihties,  without  any  reference  having  been  made  to 
determine  definitely  the  amount  thereof.  Nor  is  forty  per  cent 
necessarily  an  excessive  assessment  .  Ibid 

t.  An  assessment  of  a  certain  percentage  on  all  premium  notes  with- 
out regard  to  the  just  proportion  of  losses  and  expenses  incurred 
during  the  life  of  each  policy,  and  without  regard  to  the  amount 
paid  on  each  note,  is  invalid  although  it  does  not  require  any  mem- 
t>er  to  pay  more  than  the  face  of  his  note.  Ibid, 

7.  A  member  of  a  mutual  insurance  company  organized  under  seca 

1896-1901,  R.  S.,  cannot  be  assessed  on  his  premium  note  beyond 
the  amount  remaining  unpaid  thereon.  Bundle  v,  Kennan,  79 
Wi&  49^  and  81  id.  212,  distinguished.  Ibid, 

8.  A  policy  in  a  mutual  insurance  company  contained  stipulations  for 

tne  return  of  unearned  premiums  only  in  case  the  policy  was  can- 
celed at  the  request  of  the  insured  (as  provided  in  sec.  1946d,  S.  A 
B.  Ann.  Stats.),  or  in  case  the  company  canceled  the  policy  as 
authorized  by  its  by-la w&  Heldj  that  the  insured  was  not  entitled 
to  any  unearned  premium  when  his  insurance  was  terminated  by 
the  insolvency  of  the  company  and  the  appointment  of  a  receiver. 
Dewey  v,  Davis,  ,  500 

9.  Premium  notes  in  the  hands  of  the  receiver  of  an  insolvent  mutual 

insurance  company  cannot  be  assessed  to  pay  unearned  premiums. 

Ibid, 
Intent.    See  Criminal  Law,  26,  80,  81,  8a 

Interest.    See  Damaqes,  a 

iNTOXiCATiNa  Liquors  :  Condition  against  sala    See  Deeds,  1. 

Intoxication.    See  Criminal  Law,  2a 

Joinder  of  parties.    See  Corporations,  2.    Election,  1.    Limitation 
OF  AonoNSi  1.    PARTiEa    Taxation,  a 
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JUDGMENT. 
In  replevin,  » 

1.  Under  sec  2888,  R  S.,  the  plaintiff  in  replevin  cannot  waive  recov- 
ery of  the  property  and  take  merely  a  money  jndginenl;  except 
when  the  property  has  been  delivered  to  the  defendant  under  sec 
8722.    Mayhew  v.  Mather,  855 

Of  dismissal:  Form:  When  bars  subsequent  action.    See  Afp^ Al^  5. 
2L  Where  in  a  sait  in  equity  the  complaint  is  dismissed  on  the  ground 
that  therb  is  an  adequate  remedy  at  law,  the  judgment  should  not 
be  that  it  is  dismissed  upon  the  merits,  but  that  it  is  dismissed  with- 
out prejudice  to  an  action  at  law.     Richards  v,  AUvi,  509 

8.  A  judgment  of  dismissal,  entered  upon  a  mere  stipulation  to  dismiss, 
is  not  a  bar  to  a  subsequent  action  for  the  same  cause.  Bishop  v. 
McQillis,  120 

By  default:  Vacating,    See  Default. 

When  not  void,  thotigh  erroneous.    See  Criminal  Law,  89,  40, 

Bes  adjudicata.    See  Highways,  2. 

Reversal  on  appeal  See  Appeal  Costs,  4  Criminal  Law,  8,  20-23, 
27,  28,  81,  33,  37.  Evidence,  12.  HianwAYS,  Z,  '  Partition  op 
Land,  2.  iNSTRUcrnoNS  to  Jury.  Railroads^  17.  Vendor,  Era 
OP  Land,  9.    View. 

Jurisdiction.  See  Criminal  Law,  5.  Divorce,  Justices'  Courts. 
State  Superintendent,  1. 

Jurors  :  Misconduct    See  Criminal  Law,  87. 

JUSTICES'  COURTa 

See  Appeal,  7,  a    Attorneys  at  Law, 

An  aflSdavit  for  the  removal  of  a  case  from  one  justice  of  the  peace  to 
another  (under  sec  8616,  R  S.),  stating  that  "from  prejudice  or 
other  cause  *'  the  affiant  believes  that  the  justice  "before  whom  the 
action  is  brought  will  not  decide  impartially,  is  insufficient,  and  the 
justice  to  whom  the  case  is  sent  obtains  no  jurisdiction  of  the  sub- 
ject matter  even  by  the  consent  of  the  partie&    Hager  v,  FaUe,  644 

Laches.    See  Vendor,  ETa  of  Land,  12. 

Land  Contract.  See  Deeds,  1.  Frauds,  Statute  of.  Vendor^  sra 
op  Land. 

LANDLORD  AND  TENANT. 

See  Mortgages,  2. 

Thft  lessor  of  an  hotel  is  not  liable  for  an  injury  to  a  guest  caosed  by 
the  fall  of  an  awning  known  to  be  unsafe,  unless  he  was  bound  by 
the  lease  to  keep  the  awning  in  repair.    Fellows  v,  Qilhuber^      689 

Lands  Sold  for  TAXEa    See  Taxation,  a    Tax  TrrLEa 

Leading  Questions.    See  Vendor,  ETa  of  Land,  4 

LIENa 
Of  subcontractors:  Estoppel, 
Statements  made  to  the  owner  of  a  building  or  to  his  architect  by  sub- 
contractors, to  the  effect  that  the  principal  contractors  were  per- 
fectly good  and  had  always  paid  their  bills,  cannot  estop  such 
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snbcoDtractors  from  asserting  their  lien  on  the  building  for  mate- 
rials f uraished,  although  after  such  statements  the  owner  had  paid 
the  principal  contractors,  if  he  was  not  misled  by  the  statements  or 
induced  mereby  to  make  such  payment    Simonsen  v,  StaclUewiez, 

888 
On  log8,  etc    See  Loos  and  Lubiber,  6,  7. 

On  money,  for  professional  services.    SeePABTiB& 

Of  legacy  charged  on  land.    See  Limitation  of  AcnONS»  2L 

On  land  sought  to  be  partitioned.    See  Pabtition. 

LIMITATION  OF  ACTIONa 

See  Loos  and  Lumbeb,  7. 

1.  PlaintifTs  property  was  seized  on  attachment  and  sold  on  execution 
as  the  property  of  another  person.  In  an  action  commenced  more 
than  three  years  thereafter  against  the  sheriff,  the  attachment 
plaintiff,  and  the  sureties  of  the  latter  on  a  boud  of  indemnity  given 
to  the  sheriff,  it  idheld  that  although  the  action  is  barred  as  against 
the  sheriff  by  limitation  of  sec,  4223,  K.  S.,  such  bar  is  not  available 
to  the  other  defendants,  who,  as  to  the  plaintiff,  are  all  principals 
and  each  separately  and  independently  liabla    Bishop  v,  McQtUis, 

120 

2^  In  a  proceeding  to  enforce  payment  of  a  legacv  as  a  lien  upon  land 
devised  subject  to  its  payment*  where  there  bas  been  no  aenial  or 
repudiation  of  the  trusty  the  statute  of  limitations  has  no  applica- 
tioD.  nor  does  the  lapse  of  time  raise  any  presumption  of  payment 
Williams  v,  Williams,  898 

Lis  pendens.    See  Mortqaoes,  2, 

Loan  and  BuiuoiNa  AssociATiONa    See  Ck)KPOBATiONa 

LOGS  AND  LUMBER. 

Sealing:  Liability  of  inspector  for  mistake:  Evidence. 

1.  A  lumber  inspector  is  not  liable  upon  his  official  bond  for  mere  in- 
accuracies of  opinion  or  mistakes  of  judgment  either  of  himself  or 
of  his  deputies,  in  scaling  logs.     Gates  v.  Young,  272 

2l  Logs  were  scaled  on  the  bank  of  a  river,  and  afterwards  a  measure- 
ment was  made  of  such  of  said  logs  as  came  into  the  boom  on  the 
river  at  their  place  of  destination  within  a  certain  time.  In  an  ac- 
tion upon  the  official  bond  of  the  inspector  on  the  ground  that  the 
measurement  at  the  boom  was  negligently  and  falsely  made,  it  is 
held  that  the  trial  court  was  justified  in  charging  the  jury  that  the 
*  scalement  on  the  bank  was  only  material  in  determining  the  true 
amount  at  the  boom ;  that  the  mere  fact  of  a  discrepancy  in  the 
amount  of  the  scalement  on  the  bank  and  the  scalement  at  the 
boom,  unaccounted  for,  standing  alone,  would  not  justify  a  finding 
for  the  plaintiff ;  and  that  the  mere  fact  that  the  logs  were  not  re- 
ported by  the  scaler  at  the  boom  during  the  time  named  was  not 
sufficient  to  sustain  a  finding  that  the  scalement  at  that  place  was 
fraudulent  dishonest  or  imperfect  Ibid. 

8.  It  was  conceded  in  the  complaint  that  the  scalement  on  the  bank 
was  correct  but  plaintiff  introduced  evidence  to  show  that  the 
amount  of  logs  there  was  greater  than  the  scale  bill  showed.  Heldy 
that  defendants  were  properly  allowed  to  show  that  the  amount 
was  at  least  as  small  as  the  scale  bill  showed.  Ibid. 


Digitized  by 


Google 


698  INDEX.  L»5« 


4  Evidence  of  the  estimates  of  the  amount  of  timber  grown  upon  the 
land  from  which  the  logs  were  taken  is  held  not  to  have  been  preju- 
dicial to  the  plaintiff.  IbtcL 

6.  Evidence,  offered  by  plaintiff,  as  to  the  amounts  of  money  paid  by 

him  to  scalers,  loggers,  and  drivers  on  account  of  the  logs  scaled  on 
the  bank,  was  properly  excluded.  Ibid, 

Satoing:  Measurement    See  Contracts,  3w 

Sale:  Evidence  of  quantity.    See  Etidbnce,  6-10. 

Liens, 

a  Cb.  418,  Laws  of  1889,  although  in  terms  it  repeals  sea  8339,  K  a, 
which  is  embodied  therein,  is  copstrued  as  a  mere  continuation  of 
that  section  as  amended,  and  not  a  repeal  and  re-enactment  thereof. 
Cox  V.  North  Wisconsin  Lumber  Co.  141 

7.  Sec.  8332,  R  S.,  as  amended,  provides  that  a  lien  claim  shall  cease  to 

be  a  lien  upon  logs,  etc,  unless  action  to  enforce  the  lien  be  com- 
menced within  four  months  after  the  filing  of  the  petition  for  a 
lien.  Sec.  2629  provides  that  a  civil  action  **  shall  be  commenced  by 
the  service  of  a  summons.  From  the  time  of  such  service  or  the 
issuance  of  a  provisional  remedy,  the  court  shall  l>e  deemed  to  have 
acquired  jurisdiction."  Within  four  months  after  tiie  tiling  of  the 
petition,  the  logs  upon  which  a  lieu  was  claimed  were  seized  upon 
an  attachment  issued  in  an  action  to  enforce  the  lien ;  but,  the  de- 
fendant being  a  nonresident  and  service  by  publication  being 
necessary,  the  summons  was  not  served  upon  him  until  after  the 
expiration  of  said  four  months.  Held,  that  the  right  to  a  lien  was 
not  lost  Ibid. 

Lumber  inspector  :  Liability  on  official  bond.    See  Loos  and  Lumber, 
1-5. 

Mandamus.    See  County  Officers,  3. 

Marriage  and  Divorce.    See  Divorce. 

Married  Women.    See  Criminal  Law,  8, 10, 11.    DamaobSi  1. 

MASTER  AND  SERVANT. 

Compensation  for  services:  Quantum  meruit:  Entirety  of  contract 

1,  Where  services  have  been  rendered  under  a  void  contract,  tlieir  value 

may  be  recovered  on  a  quantum  mei'uit    Koch  v.  Williams,        186 

2.  By  a  written  contract  defendants  employed  plaintiff  and  agreed  to 

pay  him  $1,500  for  the  term  of  one  year  from  March  21,  1889,  quar- 
terly, together  with  his  necessary  expenses.  They  having  failed  to 
pay  his  salary,  plaintiif  quit  the  employment  on  November  I,  1889, 
and  sued  upon  the  contract  Held,  that  the  contract  was  not  an 
entirety ;  that  plaintiff  had  a  right  of  action  at  the  end  of  each 
quarter  for  his  salary  and  expenses  up  to  that  time ;  and  that,  de- 
fendants having  refused  to  perform  the  contract  on  their  part» 
plaintiff  had  the  right  to  terminate  it  when  he  did,  and  to  recover 
upon  it  according  to  its  terms  to  the  date  of  such  termination.  La 
Coursier  v.  Russell,  265 

8.  Plaintiffs  testimony  that  he  was  competent  to  do  the  work  for 

which  he  was  employed,  and  that  he  performed  the  contract  on  his 
part,  was  corroborated  by  the  fact  that,  after  he  had  been  at  work 
tor  them  for  several  months,  defendants  paid  $400  on  his  expense 
account  without  any  complaint  whatever,  and  that  it  was  not  un- 


Digitized  by 


Google 


Wis,]  index,  699 


til  he  had  quit  the  employment  because  of  their  failure  to  pay  his 
salary  that  they  charged  incompetency  or  unfaithfulness.  HekU 
that  the  evidence  warranted  a  finding  that  he  performed  the  con- 
tract on  his  part  IbicL 

Injury  to  servant  from  negligence:  FeUovyservants, 

4.  In  an  action  for  personal  injuries  caused  by  the  fall  of  the  side  of 

defendants*  ioe-nouse,  near  which  plalntitf  was  workinji:  for  them, 
and  which  had  recently  been  filled  with  ice  under  the  direct  super- 
vision of  one  of  the  defendants,  the  jury  were  properly  instructed 
that  if  the  preponderance  of  evidence  showed  that  in  filling  the  ice- 
house defendants  carelessly  permitted  ice  to  be  pushed  against  the 
side  of  the  bufiding  and  thus  weakened  it.  and  that  this  was  the 
proximate  cause  of  the  accident  the  plaintifi^  if  in  the  exercise  of 
ordinary  care,  was  entitled  to  recover.    Meier  v,  Morgan,  289 

5.  The  owner  of  a  building  cannot  dictate  that  it  be  constructed  of  im- 

proper materials  or  upon  an  improper  plan,  and  escape  liability 
for  injuries  occasioned  thereby  because  he  made  a  contract  with  a 
third  person  to  build  it  Ibid, 

6L  Nor  can  such  owner,  with  knowledge  of  a  weakness  or  defect  threat- 
ening the  strength  of  the  building,  set  a  man  at  work  immediately 
under  it,  and  shift  all  responsibility  upon  the  builder.  Ibid, 

7.  Where  the  master  was  not  guilty  of  anpr  negligence  or  breach  of  duty 
in  the  employment  of  his  servants,  his  liability  for  an  injury  to  one 
servant  caused  by  the  negligence  of  another  engaged  in  the  same 
business  depends  upon  the  nature  of  the  act  in  the  performance  of 
which  the  injury  was  inflicted,  without  regard  to  the  rank  of  the 
negligent  servant  And  the  master  is  not  liable,  in  such  case,  unless 
tlie  negligent  act  pertained  to  a  matter  in  respect  to  which  he  owed 
a  direct  duty  to  the  servant  injured.    Dwyer  v.  Am,  Exp,  Co,     807 

Maxims. 

De  minimis  non  curat  lex,  533. 

Jus  prosequendi  in  judicio  quod  sibi  debetur,  513. 

Medical  Books.    See  EviDfiNCE,  12. 

Mills  and  Mill-Dams.    See  Watercourses,  3,  4.    Water-Powers. 

Milwaukee  City  Charter.    See  Municipal  Corporations^  1. 

MISNOMER 

In  the  summons  and  complaint  the  name  of  the  defendant  was  W.  & 
'Railtoay  Co.,  but  it  was  evident  tnat  the  W.  S.  Railroad  Ca,  its  suc- 
cessor, was  intended.  The  summons  was  served  on  one  B.,  who  was 
{>re8ident  of  both  companies.    Held,  that  the  trial  court  properly  al- 
owed  an  amendment  as  to  the  name,  although  the  W.  S.  RaHuxiy 
Co,  still  had  a  nominal  existenca    Parks  t\  West  Side  IL  Co.      219 
Mistakb  in  nama    See  Trusts  and  Trustee& 

MORTGAGEa 

Of  Land,    See  Vendor,  etc  op  Land,  7-9, 19. 

1.  In  an  action  to  set  aside  a  sale  of  land  made  on  the  foreclosure  of  a 
mortgage  by  advertisement,  and  to  redeem  the  premises,  it  ap- 
peared that  the  mortgagee  instituted  and  conducted  the  proceed- 
mgs,  not  for  the  purpose  of  securing  his  pay,  but  to  secure  title 
to  the  land  without  the  mortgagors'  knowledge;  that  he  published 
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the  notice  in  a  newspaper  published  in  another  city,  and  thereby 
kept  the  mortgagors  and  probable  bidders  in  ignorance  of  the  fact 
of  foreclosure;  that  he  purposely  refrained  from  asking  for  the 
money  due  him ;  that  he  discouraged  at  least  one  possible  bidder 
from  attending  the  sale;  that  he  swelleil  the  amount  of  his  claim 
in  the  notice  by  including  the  principal  which  was  not  3'et  due, 
and  by  including  a  solicitor's  fee  for  $50,  although  his  alleged  em- 
ployment of  a  solicitor  was  merely  nominal ;  that  he  made  no  ef- 
fort to  obtain  a  bidder,  but  bid  olf  the  property  himself  at  about 
one  sixth  of  its  value.  Held^  that  the  mortgagee  did  not  purchase 
the  premises  **  fairly  and  in  good  faith,**  within  the  meaning  of  sec. 
8581,  R  S.,  and  that  the  sale  was  properly  set  aside,  although  the 
foreclosure  proceedmgs  were  in  strict  conformity  with  the  statute 
Newman  v,  Ogden,  58 

2l  a  tenant  who  leases  mortgaged  land  after  the  filing  of  a  notice  of  lis 
pendens  in  an  action  to  foreclose  the  mortgage,  takes  the  land  sub- 
ject to  whatever  order  the  court  may  make  affecting  the  title  or 
possession ;  and  although  he  has  paid  rent  for  a  year  in  advance, 
when  a  receiver  is  afterwards  appointed  the  court  may  properly 
order  that  the  tenant  shall  either  surrender  possession  to  suck  re- 
ceiver or  attorn  to  him  and  pay  to  him  a  reasonable  rent  for  the  use 
of  the  premises  after  the  date  of  his  appointment  Oaynor  v. 
Blewett,  818 

Of  Chattels,    See  Chattel  Mobtqaqes. 

MUNICIPAL  CORPORATIONa 

Changing  grade  of  streets:  Constitutional  law, 

1.  The  charter  of  the  city  of  Milwaukee  provides  that  where  any  street 

has  been  graded  to  an  established  grade,  the  owner  of  an^r  lot  in- 
jured by  a  subsequent  alteration  of  such  grade  shall  be  entitled  to 
compensati(»D  therefor.  Ch.  254.  Laws  of  1891,  entitled  **  An  act  to 
authorize  the  city  of  Milwaukee  to  change  the  grade  of  streets,** 
authorizes  the  alteration  of  the  established  grades  of  Bti*eets  within 
a  certain  limited  district  (embracing  but  forty-nine  blocksX  without 
any  compensation  being  made  for  consequential  injuries.  Held, 
that  the  act  of  1891  is  repugnant  to  sec.  1,  art  XIV,  Amend.  Const 
of  U.  8.,  in  that  it  denies  to  the  lot  owners  in  the  specified  district 
"the  equal  protection  of  the  laws.**    Anderton  v.  Miltcatikee,      279 

2.  The  act  of  1891  is  also  in  violation  of  sec  18,  art  IV,  Const  of  Wia, 

because  it  is  essentially  a  local  act^  relating  to  a  subject  not  ex- 
pressed in  its  titla  Ibid, 

Title  in  trust  to  land  in  another  municipality:  Cemeteries, 

8.  Where  one  municipality  holds  the  mere  naked  title,  without  any  bene- 
ficial interest  therein,  to  land  in  another  municipality,  in  trust  for 
the  beneficial  use  and  enjoyment  of  the  inhabitants  of  both  munici- 
palities for  a  specified  purpose,  the  legislature  may  enact  that  the 
municipality  in  which  tne  land  is  located  shall  have  the  exclusive 
care  and  management  thereof  for  the  beneficiaries.  Thus,  ch.  260, 
Laws  of  1876  (R  S.  sec.  1439),— providinij  that  when  any  town 
cemetery  is  or  shall  become  embraced  withm  the  limits  of  a  city, 
the  duties  and  powers  of  the  town  board  relating  thereto  shall  be 
exercised  by  the  common  council  of  the  city,—  is  a  valid  enact- 
ment   Columbus  V,  Columbus,  874 


Digiti 


zedbyGo'Ogle 


Wis.]  mDEX.  701 


I^furiea  to  person  frgm  defective  sidewaUes, 

4  In  an  action  for  personal  injnries  caused  by  a  defect  in  a  sidewalk, 
the  evidence  that  a  defect  existed  at  the  point  named  in  the  notice 
of  injury  and  complaint,  that  it  had  existed  so  long  that  the  defend- 
ant town  was  chargeable  with  notice  of  it,  and  as  to  the  injuries  to 
plaintiff  caused  by  her  falling  at  that  place,  is  held  sufficient  to  sus- 
tain a  verdict  for  plaintiff.    Hurd  v,  Milton,  403 

6,  The  trial  court  properly  refused  to  strike,  out  testimony  that  shortly 

after  the  accident  plaintiff  ^'complained  of  her  head  and  back,^' 
although  the  witness  failed  to  give  the  words  uttered  by  plaintiff. 

Ibid. 
0.  A  witness  was  asked  whether  there  had  been  any  change  in  the 
sidewalk  from  the  time  of  the  accident  down  to  a  change  said  to 
have  been  made  a  few  weeks  before  the  trial  It  did  not  appear 
that  he  knew  the  condition  of  the  walk  during  that  period,  or  that 
there  had  been  any  such  recent  change.  Held,  that  the  exclusion  of 
the  question  was  not  error.  Itnd, 

7.  In  an  action  against  a  city  for  injuries  caused  by  a  defective  side- 

walk, the  jury  were  instructed  that  if  the  alleged  defect  had  existed 
so  Ions:  that  the  city  officei's,  in  the  exercise  of  reasonable  diligence, 
should  have  discovered  it,  they  should  find  that  the  city  had  notice 
of  such  defect  Held,  that  a  finding  in  the  s|>ecial  verdict  that  the 
city  did  not  have  notice  of  the  defective  condition  of  the  walk  before 
the  time  of  the  accident,  negatives  both  actual  and  constructive 
notice.      Bergemn  v.  Chippewa  Falls,  605 

8L  The  evidence  in  this  case,  though  conflicting,  is  held  to  sustain  the 
finding  of  the  jury  that  the  city  did  not  have  notice  of  the  defect  in 
the  walk.  Ibid, 

9.  The  street  commissioner  had  ordered  the  repair  of  the  walk  at  the 
place  of  the  accident,  but  such  order  related  only  to  the  outer  ends 
of  the  planks,  which  projected  over  an  area  wall  towards  the  gutter, 
and  which  had  been  broken  by  vehicles  backing  against  them 
JSeld,  that  this  was  not  proof  that  the  city  bad  notice  of  a  hole  in 
the  walk  inside  of  such  area  wall  Ibid, 

Mutual  Insubancb  Companies.    See  Insubancb,  0.     Insurance  Com- 
panies. 

NAViaABLB  RiYEBS,    See  Waterooubses,  2-4. 

NEGLIGENCE. 

See  Attorneys  at  Law.    Landlord  and  Tenant.    Loos  and  Lumber, 
2-6.  Master  AND  Servant,  4-7.   Railroads,  ll-2a   Street  Rail- 

WAYa 

Plaintiff  was  kicked  and  injured  by  a  mare  hired  by  him  from  de- 
fendants. In  an  action  for  such  mjuries,  based  upon  alleged  negli- 
gence of  defendants  in  not  warning  him  of  the  vicious  character  of 
the  animal,  the  jury  found  specially  that  defendants  did  warn  him 
that  tlie  mare  was  liable  to  Kick  when  she  got  her  tail  over  the 
reins ;  that  she  did  not  get  her  tail  over  the  reius  before  she  kicked 
plaintiff;  and  that  she  was  not  accustomed  to  kick,  so  as  to  be  dan- 
gerous, when  driven  in  single  harness,  when  she  did  not  have  her 
tail  over  the  reins.  They  found,  also,  that  defendants  were  in  the 
habit  of  using  a  kicking  strap  with  her  when  she  was  driven  in 
single  harness,  but  that  they  old  not  famish  such  strap  when  they 
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let  the  mare  to  plaintiff.  Held,  that  the  court  cannot  say,  as  mat- 
ter of  law,  that  the  failure  to  furnish  a  kicking  strap  was  negligence 
for  which  defendants  are  necessarily  Jiable.  OfUtoeiler  u  Lohmann, 

198 

New  Trial.    See  Appeal,  4    Criminal  Law,  41.    Ejeotmbnt.  Strkbt 

Railways,  1. 
Notice. 

Of  revocatidn  of  authority.    See  Aoenct. 

Of  trial    See  Appeal,  7,  8.    Attorneys  at  Law.    Defaults 

Of  divorce  action.    See  Divorce. 

Of  foreclosure.    See  Mortgages,  1. 

Of  lis  pendens.    See  Mortgages,  2, 

Of  defect  in  sidewalk.    See  Municipal  Corporations^  7-9. 

Of  election  as  to  bridge  tax.    See  Taxation,  11. 

Of  special  town  meeting.    See  Towns,  S-& 

NUISANCR 

Findings  of  the  trial  court  to  the  effect  that  a  certain  sewer  had  never 
been  a  nuisance,  and  that  plaintiff  had  suffered  no  damage  by  rea- 
son of  its  construction  and  use,  are  held  to  be  sustained  by  the  evi- 
dence   Bobbins  v.  Fond  du  Lac,  840 

Officers. 
Assessora    See  Taxation,  1,  5-9. 
Board  of  review.    See  Taxation,  1,  2,  5-8L 
Constabla    See  Sheriffs,  1. 
Corporate  officera    See  Corporations. 
County  treasurer.    See  County  Officers. 
District  attorney.    See  Criminal  Law,  7. 
Lumber  inspector.    See  Logs  and  Lumber,  1-S. 
School  officers.    See  School  Districts. 
Secretary  of  state.    See  State  Superintendent. 
Sheriff.    See  Limitation  of  Actions.  I.    Sheriffs. 
State  superintendent    See  State  Superintendent. 
Town  clerk.    See  Taxation,  7,  a    Towns.  8,  4. 

Officlal  BoNDa    See  County  Officers.    Logs  and  Luhbbr,  1-S. 

PARTIEa 

See  Corporations,  2.    Election,  1.    Limitation  of  Actions,  I.    Mis- 
nomer.   State  Superintendent,  1.    Taxation,  8. 

In  an  action  for  the  wrongful  conversion  of  mon^  paid  to  defend- 
ants for  plaintiff's  use  and  bv  tliem  paid  to  one  S.,  who  claimed  a 
lien  thereon  for  professional  services  rendered  to  the  plaintiff,  a 
complete  determination  of  the  controversy  can  be  had  without  ttie 
presence  of  S.  as  a  ptfrty,  and  the  court  has  no  authority,  under 
sec.  2610,  S.  &  R  Ann.  Stats.,  to  require  him  to  be  made  a  par^. 
Carroll  v,  Fethers,  o7 

PARTITION. 

See  Water-Powers,  1-4 

1.  Under  sea  8129,  R  S.  (providing  that  in  an  action  for  partition,  npon 
an  application  by  a  creditor  having  a  lien  upon  the  land  for  pay- 
ment, **  if  any  question  of  fact  shall  arise,  which,  in  the  opinion  of 
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the  court,  caDDot  be  satisfactorily  determined  witboat  a  trial  by 
jury,  the  court  shall  direct  an  issue  to  be  made,  which  shall  be 
tried  as  in  other  cases,"  etaX  the  verdict  of  the  jury  is  not  conclu- 
sive but  merely  advisory.  Williams  v,  Williams,  893 
Z,  In  such  a  case  the  issue  tried  by  the  jury  was  as  to  whether  a  legacy 
which  was  a  charge  upon  the  land  had  been  paid.  The  evidence 
was  conflicting.  The  court  erroneously  instructed  the  jury  that  a 
presumption  of  payment  had  been  raised  by  the  lapse  of  more  than 
twenty  years.  The  jury  found  that  the  legacy  had  been  paid,  and 
the  court  thereupon  also  found  that  to  be  the  fact  and  rendered 
judgment  accordfin^ly.  Held  that^  although  the  verdict  was  merely 
advisory,  the  error  m  the  instruction  was  material  and  fatal  to  the 
judgment                                                                                       Ibid, 

Paupers.    See  Poor  Laws.  \ 

Payment.    See  Libotation  op  Actions,  2.    Partition,  2. 

Physicians  and  Surgeons:  Expert  testimony.  See  Criminal  Law, 
1&-20.    Evidence,  5, 11, 12.    Railroads,  7,  la 

Pleading.  See  Accounting.  Contracts,  1.  Criminal  Law,  1-a 
Default.  Fraudulent  Conveyances,  9.  Garnishment,  2. 
Highways,  8.  Misnomer.  Slander.  Towns,  1, 5.  Vendor,  kkj. 
op  Land,  1,  7,  t. 

POOR  LAWa 

Where  a  married  man  has  projjerty  of  considerable  value  over  and 
above  incumbrances,  and  which  is  not  indispensable  for  daily  use 
but  can  bo  made  available,  by  sale  or  by  way  of  security,  for  the 
support  of  himself  and  wife,  they  are  not  poor  persmxs  for  whose 
support  the  town  in  which  they  have  a  legal  settlement  is  liable, 
within  the  meaning  of  sea  1513,  R  S.    Rhine  v,  Sheboygan,        852 

Practice.  See  Appeal.  Attorneys  at  Law.  Change  of  Venue. 
Corporations,  5.  Costs.  Criminal  Law.  Default.  Deposi- 
tions. Evidenck  Fraudulent  Conveyances,  9,  10.  Instruc- 
tions TO  Jury.  Judgment.  Justices'  Courts.  Misnomer. 
Parties.  Partition.  Railroads,  17.  Referenob.  Summon& 
Verdict.    Vibjw. 

Prejudice.  See  Change  of  Venue.  Criminal  Law,  5,  6L  Justices' 
CouRTa 

PREsuMPTioNa  See  Appear  1.  Divorce,  a.  Limitation  of  AonqNS, 
%,    Partition,  2.    Reference,  1. 

Principal  and  Agent.    See  Agency. 

Principal  and  Surety.    See  Limitation  of  AcmoNS^  1. 

Priority  of  creditors.    See  Insolvency. 

Proofs  of  Losa    See  Insurance,  1-4. 

Proximate  Cause.    See  Railroads,  14 

PuBuo  Lands.    See  WATERCOURSEa 

PuBuc  ScHooi^  See  School  DisTRiora  State  Superintendent. 
Taxation,  12, 

Publication. 

Of  summona    See  SuMMONa 

Of  notice  of  foreclosure.    See  Mortgages,  1. 
Quantum  Meruit.    See  Master  and  Servant,  1« 
Quo  Warranto.    See  County  Officbe& 
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RAILROADa 
Condemnation  of  land. 

1.  The  iDstitution  by  a  railroad  company  of  condemnation  proceedings 

is  not  a  taking  of  the  land,  where  the  company  afterwards  discon- 
tinues the  proceeding.    Morris  v.  Win,  M.  A  Co,  541 

2,  After  the  discontinuance  of  condemnation  proceedings,  a  railroad 

track  was  laid  so  that  the  eaves  of  a  passing  car  would  extend  a 
few  inches  over  the  land  in  Question,  but  as  soon  as  this  was  discov- 
ered the  track  was  removed.  Heldy  that  this,  being  an  uninten- 
tional encroachment,  was  a  mere  trespass  and  not  a  taking  of  the 
land.  Ibid. 

Z.  Although  the  sides  or  eaves  of  a  passing  car  extend  a  few  inches  over 
an  alley  on  one  side,  and  a  few  inches  of  filling  may  there  be  qec- 
essary,  these  facts  do  not  entitle  the  owner  of  a  lot  on  the  opposite 
side  of  the  alley  to  damages  under  ch.  255,  Laws  of  1889.  Ibid, 

Carriers:  I^'ection  of  person  having  ticket  on  an(^ther  road. 
4.  Where  plaintiff,  having  a  ticket  over  another*  road,  showed  it  to  the 
conductor  or  a  brakeman  of  defendant's  train,  and  he  helped  her 
upon  the  train,  the  conductor  was  not  justiBed  in  putting  her  off 
the  train  at  a  station  which  was  not  a  reasonably  safe  and  conven- 
ient point  from  which  she  could  most  expeditiously  reach  a  train 
on  the  proper  road.    Patry  v.  C,  SL  P.,  M.  iSb  O.  R  Co,  408 

6.  Plaintiff's  testimony  that  she  had  her  ticket  in  her  hand  when  she 

boarded  the  train,  and  showed  it  to  a  man  in  attendance  on  the 
train,  who  had  blue  clothes  on  and  a  cap  with  something  written 
on  it,  who  helped  her  and  her  children  upon  the  train,  is  held  sufficient 
to  sustain  a  finding  that  she  showed  her  ticket  to  the  conductor  or 
a  brakeman.  Ibid. 

6u  A  simple  affirmative  answer  to  an  alternative  question  in  the  special 
verdict,  "  Did  the  plaintiff  show  her  ticket  to  the  brakeman  or  con- 
ductor of  defendant's  train?"  eta,  is  /i€/d  sufficient,  the  act  of  either 
being  equally  the  act  of  the  company.  Ibid. 

7.  A  hypothetical  question  as  to  the  cause  of  plaintiff's  illness  after  her 

expulsion  from  the  train  stated  her  age  as  thirty-three  years,  when 
in  fact  she  was  but  twenty-nine,  fle/d,  that  the  difference  was  not 
material.  '  Ibid. 

8.  Plaintiff's  failure  to  take  ordinary  care  of  herself  after  her  expulsion 

from  the  train,  thus  aggravating  her  injury,  is  not  contributory 
negligence  which  would  entirely  defeat  a  recovery.  IbioL 

9.  Instructions  to  the  jury,  defining  negligence  as  "failure  to  exercise 

that  degree  of  care  which  persons  ordinarily  exercise  imder  Like 
circumstances,"  and  ordinary  care  as  "such  care  and  prudence  as 
may  reasonably  be  expected  of  a  woman  of  the  age  plaintiff  was, 
under  the  circumstances  in  which  she  was  placed,"  are  heUiy 
though  somewhat  meager,  not  to  be  erroneous,  in  tlie  absence  of 
any  request  to  make  them  more  full.  Ibid. 

10.  An  affirmative  answer  to  the  question,  *'Was  negligence  on  the  part 

of  defendant's  servants  the  proximate  cause?"  etc.,  is  held  equiva- 
lent to  a  finding  of  want  of  ordinary  care,  the  jury  having  been 
instructed  that  the  negligence  spoken  of  in  the  question  meant  a 
want  of  ordinary  care.  Ibid, 

Carriers:  Injuries  to  passengers,  etc 

11.  In  an  action  by  a  passenger  against  a  railway  company  for  injuries 

sustained  while  leaving  a  train,  the  answer  idleged  that  the  inju- 
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ries  were  caused  by  plaintifiTs  want  of  care  **  while  attempting  to 
alight  from  said  train.''  The  train  had  arrived  at  the  end  of  its 
route.  A  movable  bench  had  been'  placed  at  the  foot  of  the  car 
steDe^  and  passengers  alighted  bj'  stepping  down  upon  such  bench 
ana  thence  to  the  station  floor.  Piain^ff.  being  incumbered  with 
bundles,  had  delayed  leaving  the  car,  and  the  brakeman  who  as- 
sisted passengers  to  alight  had  gone  a^ay,  supposing  that  all  the 
passengers  were  out  The  jury  found  that  said  bench  was  not  a 
reasonably  safe  appliance,  in  the  absence  of  a  brakeman  to  assist 
passengers ;  that  it  was  not  placed  in  a  reasonably  safe  position ; 
and  that  the  want  of  safety  thereof,  the  failure  of  the  brakeman  to 
assist  plaintiff,  and  the  unsafe  position  of  the  bench,  were  each  a 
proximate  cause  of  the  injury.  It  appeared  that  plaintiff,*  finding 
the  brakeman  absent,  asked  another  employee  of  the  company  to 
help  her  with  her  bundles;  that  he  took  some  of  her  bundles  and 
went  ahead  and,  having  laid  them  down,  turned  to  assist -her  fur- 
ther, but  she  had  already  attempted  to  descend  and  had  fallen  be- 
tween the  bench  and  the  car.  She  testified  that  **  the  bench  was 
slippery  and  narrow  and  too  far  away ;  *'  that  it  was  too  long  a  step 
for  her  to  make ;  that  she  saw  the  bench  and  stepped  down  on  it 
'*  seeing  it  all  the  time,  and  knowing;  whera  it  was  and  how  far  off 
it  waa  The  court  instructed  the  jury  that  if  the  plaintiff  left  the 
car  with  reasonable  diligence  they  **  should  find  that  she  was  not 
guilty  of  any  want  of  ordinary  care,  because  no  other  want  of  or- 
dinary cai-e  is  imputed  to  her  either  in  the  pleadings  or  on  the  evi- 
dence ;  certainly  not  in  the  evidence."  Held,  error.  McDermott  ti 
C.  <Sb  K  W,  R.  Co.  246 

12l  a  fireman  having  testified  that  a  railroad  collision'was  caused  by  % 
signal  to  back  up  given  by  a  switohman,  received  by  him,  and  by 
him  communicated  to  his  engineer,  and  that  he  had  then  been  a 
fireman  only  nine  days,  it  was  competent  to  ask  him  oa  cross- 
examination  whether  he  understood  signals  well  enough  to  know 
what  the  signal  was  for  brakes,  and,  on  his  affirmative  answer,  to 
ask  him  if  ne  had  not  testified  differently  on  a  former  trial,  and 
also  to  show  that  while  he  knew  the  signals  at  the  present  time, 
he  was  not  positive  of  them  then.     Waterman  v.  C.  A  A.  B,  Ca 

618 

18.  In  view  of  the  medical  testimony  given  on  the  part  of  the  defend- 
ant it  was  proper  in  rebuttal  to  examine  plaintiff's  medical  wit- 
nesses generally  on  the  question  whether  cold  and  exposure  were 
the  cause  of  plaintiff's  diseased  condition.  Ibid, 

14.  The  jury  were  instructed  that  they  were  to  say  whether  the  pre- 
ponderance of  the  evidence  showed  that  the  collision  caused  by 
defendant's  negligence  was  the  direct  and  proximate  cause  of 
plaintiff's  diseased  condition,  and  that  if  plaintiff's  exposure  dnr- 
mg  the  preceding  night  or  any  other  cause,  was  as  hkely  under 
the  testimony  to  have  produced  such  condition  as  the  collision  of 
the  trains,  then  the  case  must  be  decided  against  the  plaintiff. 
Held,  that  such  instructions  were  sufficiently  favorable  tcCdef end- 
ant  Ibid. 

It'x  Contributory  negligence  was  imputed  to  plaintiff  only  on  the  ground 
that  he  rode  in  an  open  stock-car  to  care  for  his  sheep  therein,  and 
the  evidence  tended  to  show  that  there  was  a  reasonable  necessity 
for  his  doing  sa  The  jury  were  instructed  that  the  burden  of 
proof  was  upon  defendant  to  show  contributory  negligence,  but 
that  they  might  consider  plaintiff's  own  testimony,  and  if  such 
negligence  appeared  from  it  or  from  it  and  other  evidence^  that 
Vol.  83— 45 


Digitized  by 


Google 


706  INDEX.  [82 


would  be  sufficient  to  establish  contributory  negligence.  Held, 
that  such  instructions  were  correct  Ibid. 

18.  The  testimony  tending  to  show  plaintifiTs  injuries  to  be  permanent, 
and  the  jury  being  authorized  to  assess  damages  for  future  suffer- 
ings, it  was  not  error, to  instruct  them  that  they  might  judg:e  of 
the  probable  length  of  plaintiff's  life  under  the  testimony,  which 
included  the  life  table  and  proof  of  plaintiff's  physical  and  mental 
condition.  Ibid. 

17.  Remarks  by  plaintiff's  counsel  to  the  jury,  to  the  effect  that  if  the 

damages  assessed  by  them  as  just  and  reasonable  should  be  re- 
garded by  the  court  as  excessive,  the  plaintiff  might  throw  off 
therefrom  as  he  should  see  fit,  and  that  money  might  minister 
somewhat  to  plaintiff's  comfort  "and  shall  he  not  have  it  from  a 
company  that  is  able  to  pay?"  are  held  to  be  improper.  But  the  case 
.  having  been  twice  tried  with  the  same  result  in  each  instance  on 
the  Question  of  liability,  and  the  evidence  being  such  as  to  justify 
the  belief  that  the  rights  of  defendant  on  that  question  were  not 
prejudiced  by  such  remarks,  the  judgment  is  not  reversed  abso- 
lutely, but  plaintiff  is  required  to  remit  a  portion  of  the  damages 
awarded.  Ibid. 

Injuides  to  persons  at  highway  crossings. 

18.  Plaintiff's  intestate  was  killed  at  a  railroad  crossing  by  a  locomotive 

which,  with  only  a  tender  and  snow-pilot  was  running  nortliward 
at  a  high  rate  of  speed  and  had  given  no  signal  of  its  approach. 
•Upon  the  evidence — showing,  among  other  things,  that  no  regular 
train  was  due  at  the  time ;  that  the  deceased  had  just  unhitched 
his  horses  from  a  logging  sled  at  a  point  about  thirty  feet  east  of 
the  crossing  and  was  driving  them  westward  across  the  track ;  that 
until  he  came  within  about  fifteen  feet  of  the  track  his  view  of  the 
track  to  the  south  was  greatly,  if  not  wholly,  obstructed  by  piles  of 
logs ;  that  it  was  a  cold,  blustering,  snowy  day,  with  the  wind  blow- 
ing from  the  northeast ;  that  the  locomotive  approached  with  much 
less  noise  than  an  ordinary  train ;  that  when  the  deceased  was  within 
eight  or  nine  feet  of  the  track,  one  horse  having  its  forefeet  on  the 
track,  he  saw  the  locomotive,  then  about  164  feet  away,  but  had 
little  or  no  opportunity  to  observe  its  rate  of  speed,  and  was  struck 
by  it  before  he  could  get  across  the  track  —  it  is  held  that  the  ques- 
tion of  contributory  negligence  was  one  for  the  jury.  Valin  «.  M. 
<&  N.  RCo,  1 

19.  The  engineer  testified  that  when  540  feet  from  the  crossing  he  saw 

the  deceased  and  his  team,  the  heads  of  the  horses  being  then  within 
eight  or  nine  feet  of  the  track ;  that  they  were  headed  as  if  they 
were  going  to  cross,  but  he  did  not  think  they  would  cross;  that 
they  were  then  standing  still,  but  when  he  got  within  a  few  yards 
of  them  the  deceased  "  made  a  dive  to  go  across ; "  that  when  he 
'saw  them  he  did  not  think  it  prudent  to  sound  the  whistle '*  for 
fear  it  would  frighten  the  horses  onto  the  right  of  way ; "  that  he 
reversed  the  engine  after  striking  them,  and  stopped  the  locomotive 
-within  the  distance  of  350  feet  Another  witness  testified  that  the 
deceased  and  his  horses  did  not  stop  or  stand  still  at  any  time  after 
leaving  the  logging  sled  until  tliey  were  struck  by  the  looomotiva 
Held,  that  it  was  a  question  for  the  jury  whether  the  engineer, 
after  discovering  the  negligence,  if  any,  of  the  deceased,  might  not 
by  the  exercise  of  reasonable  care  and  diligence  have  avoided  the 
accident  Ibid. 

20.  The  deceased  not  being  a  trespasser,  such  supervening  negligence  of 

the  engineer  need  not  have  been  gross  negligence  in  order  to  au- 
thorize a  recovery.  Ibid. 
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2L  The  rule  that  a  person  suddenly  put  in  a  position  of  great  peril  bj 
the  negligence  of  another,  is  not  responsible  for  an  unwise  choice 
of  a  mode  of  escape,  is  not  applicable  to  the  case  of  a  traveler  ap- 
proaching a  railroad  track  where  he  knows  trains  are  frequent 
and  where  his  view  is  unobstructed.  And  in  such  a  case  it  was 
error  to  instruct  the  jury  that  ''it  is  the  right  and  duty  of  every 
man  who  comes  into  a  dangerous  place  of  any  kind  to  exercise  his 
own  best  judgment  as  to  what  he  shall  da  It  is  foriiim  to  deter- 
mine for  himself  whether  or  not  a  train  is  so  distant  that  it  is  per- 
fectly safe  to  cross  the  track  in  advance  of  it,  or  whether  it  is  so 
near  as  to  make  it  dangerous  to  attempt  to  cross,"  eta  Liermann  v. 
a,  M.  &  St  P.  R.  Co.  286 

Injuries  to  employees. 

22.  In  an  action  by  a  brakeman  against  a  railway  company  for  in- 
juries receivea  while  coupling  cars  upon  which  the  draught  irons 
were  at  different  heights,  it  is  held  that  as  there  was  no  evidence 
tending  to  show  that  such  difiference  in  any  way  contributed  to  the 
accident,  there  was  no  question  for  the  jury  as  to  defendant's  neg- 
ligence in  that  respect    £lru8e  v.  C,  3f.  cb  St  P.  R,  Co.  5o8 

28.  But,  there  being  evidence  tending  to  pro^^  that,  just  as  plaintiff 
was  about  to  couple  the  cat's,  without  any  signal  the  train  suddenly 
came  back  with  increased  speed  and  thereby  crushed  his  hand  be- 
tween the  bumpers,  it  was  error  to  direct  a  verdict  for  defendant 
For  negligence  of  the  engineer  in  such  a  case,  defendant  is  liable 
under  ch.  438,  Laws  of  1889.  IbicL 

Real  Property.  See  Deeds.  EASEMENra  Ejectment.  Evidence, 
1.  Frauds,  Statute  op.  Highways,  1-8.  Hojiestead.  Land- 
lord AND  Tenant.  Liens.  Limitation  op  Actions,  2.  Mort- 
gages. Municipal  (Corporations,  a  Partition.  Railroads, 
1-3.  Taxation.  Tax  Titles.  Trusts  and  Trustees.  Vendor, 
ETa  OP  Land.    Watercourses.     WATER-PowERa    Wills. 

RECEIVER&  See  Insurance  Companies,  4,  8,  9.  Mortgages,  2.  Vol- 
untary Assignment,  1. 

Records  of  land  office.    See  Evidence,  2b 

REFERENCE. 
See  Costs,  1. 

1.  Where  a  reference  was  ordered  in  a  case  in  which  written  consent 

thereto  was  necessary  under  sea  2864,  R  S.,  it  will  be  presumed  on 
appeal,  in  the  absence  of  anything  in  the  record  to  the  contrary, 
that  such  consent  was  given.  An  exception  to  the  findings  of  the 
referee,  that  he  had  no  authority  or  jurisdiction  to  hear,  try,  and 
determine  the  action,  and  an  exception  to  the  findings  of  the  court, 
that  it  should  have  held  the  reference  to  be  a  mere  arbitration  and 
discontinuance  of  the  action,  are  held  not  properly  to  have  raised 
the  objection  that  the  cause  was  referred  without  consent  Dun^ 
can  V.  Eriekson,  128 

2.  An  action  to  recover  salary  and  expenses  was  referred  on  the  ground 

that  the  trial  would  involve  the  examination  of  a  long  account 
No  such  account  was  apparent  from  the  pleadings,  but  the  record 
contains  a  bill  of  particulars  of  about  150  items  of  account  of  the 
expenses.  B^sldf  that  the  reference  was  proper.  La  Couvsier  v. 
Bussell,  2^ 
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Rbuoyal  of  case.    See  Justices'  Courts. 

Repeal  of  Statutes.    See  Logs  and  Lumber,  0. 

Replevin.    See  Election,  2-4.     Fraudulent  Conveyances,  9^   10. 
Judgment,  1. 

Res  Adjudicata.    See  Highways,  3.    Judgment,  2,  8. 

Resobsbion  oI  oootract    See  Fraud.    Sale  of  Chattels,  6L 

Res  Oest^sl    See  Municipal  Corporations,  5. 

Reversal  of  Judgment.    See  Judgment,  ReverML 

Revocation  of  authority.    See  Agency. 

Riparian  Rights.    See  Watercourses,  3-4. 

Rivers.    See  Watercourses. 

SALE  OF  CHATTEIA 
See  Election,  2-4    Evidence,  6-10l 

1.  A  sale  of  corporate  stock  of  the  value  of  more  than  $50  having  been 

agreed  upon  orailj^.  the  certificates  were  delivered  to  the  vendee^ 
upon  the  expectation  that  he  would  pay  therefor  at  once,  but  he, 
not  having  the  money  with  him,  handed  them  back  to  the  vendor 
and  requested  him  to  send  them  to  a  certain  bank  with  a  draft 
upon  the  vendee  for  the  price.  Held,  that  the  vendee  had  not  ac- 
cepted and  received  the  stock,  within  the  meaning  of  sec.  2808, 
R.  S.,  but  had  merely  agreed  to  buy  the  stock  and  to  accept  and  pay 
for  it  afterwards  at' the  bank ;  and  that  such  agreement,  not  beiuR 
in  writing,  was  void.     Spear  v.  Bacfk  192 

2,  The  vendor  sent  the  certificates  to  the  bank  named,  with  a  draft  on 

the  vendee  for  the  price,  instructing  the  bank  that  the  certificates 
were  to  be  delivered  to  the  vendee  upon  payment  of  the  draft 
Held,  that  this  was  not  a  delivery  to  the  vendee,  and,  his  oral  agree- 
ment being  void,  he  was  not  bound  to  accept  or  pay  for  the  stock. 

8.  In  an  action  for  the  purchase  price  of  goods  sold  to  defendant  for  a 
certain  purpose,  and  rejected  bv  him  on  the  ground  that  they  were 
not  suitable  for  that  purpose,  tfie  court  instructed  the  jury  that  the 
law  permits  one  who  purchases  goods,  and  finds  them  unfit  for  the 
purposes  intended,  to  return  them  to  the  vendor ;  that  the  defend- 
ant therefore  did  perfectly  right  in  notifying  plaintiff  that  he  re- 
fused to  accept  the  goods  and  that  they  were  subject  lo  plaintiffs 
order.  Immediately  thereafter  the  court  submitted  to  the  jury  the 
question  whether  the  goods  were  suitable  for  the  purpose  for  which 
plaintiff  knew  they  were  intended.  Held  that,  considered  in  con- 
nection with  what  preceded  and  followed  it,  that  part  of  the  in- 
struction which  is  italicised  did  not  take  the  question  at  issue  from 
the  jury,  and  was  not  erroneous.   Charles  Baumbach  Co,  v,  Oessler, 

281 

4.  The  defendant  M.  purchased  cheese  from  plaintiff,  who  understood 
that  he  was  selling  it  to  a  firm  for  which  M.  had  made  previous 
purchases  as  agent ;  and  M.,  knowing  that  plaintiff  sold  the  cheese 
with  that  understanding,  did  not  undeceive  nim.  Held,  that  no  title 
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to  the  cheese  passed  to  M.,  and  he  could  transfer  no  title  to  another. 
Mayhew  v,  Maihety  855 

5.  Plaintiff  cashed  a  check  sent  him  by  M.  for  the  amount  which  the 
latter  claimed  to  be  due  on  the  cheese,  but  afterwards,  on  learning 
that  M.  had  sold  the  cheese  as  his  own,  tendered  lukck  the  money 
and  brought  replevin  against  M.  and  his  vendee.  Hdd,  that  by 
cashing  the  check,  without  knowledge  of  the  fact  that  M.  claimed 
to  have  bought  the  cheese  on  his  own  account^  plaintiff  did  not 
elect  to  ratify  the  sale,  but  might  afterwards  disamrm  or  rescind  it 
as  he  did.  Ibid, 

Sale  of  Lakds.    See  Deeds.    Frauds,  Statute  of.    Mortqaobs,  1. 
Vendor,  ETa  op  Laiox    Watercourses.    Water-Powers. 

Sanity.    See  Criminal  Law,  29.    Insurance,  4t8l 


SCHOOL  DISTRICra 

1.  Where  a  contract  for  the  erection  of  a  school-house  is  void,  or  void- 
able at  the  election  of  the  school  district,  an  injunction  will  not  lie 
at  the  suit  of  the  district  to  prevent  the  contractor  from  j^roceeding 
under  it»  especially  where  the  district  has  no  title  to  the  site,  and  its 
contract  for  the  purchase  thereof  is  void.  The  district  may  decline 
to  ratify  or  afiSrm  the  building  contract  and  defend  against  an  ac- 
tion for  the  contract  price.    Joint  Sch.  Dist  No.  17  u  Reid,  96 

2,  Whether  in  such  case  an  action  for  an  injunction  could  be  com- 
menced by  the  school  district  board  without  a  vote  of  the  district, 
not  determined.]  Ibid. 

Secretary  of  State.    See  State  Superintendent, 

Self  Defense:    See  Criminal  Law,  28, 28L 

Sentences.    See  Criminal  Law,  88-40. 

Service  by  publication.    See  Summons. 

Settlement.    See  Agency.    Appeal^  7.    Attorneys  at  Law. 


SHERIFFa 
See  Fraudulent  Conveyances,  9.    Limitation  of  Actions,  1. 

1.  The  salary  of  a  sheriff,  fixed  in  accordance  witii  ch.  68,  Laws  of 

1881,  is  in  lieu  of  all  fees  of  himself  and  deputies  for  attending  the 
circuit  court  on  the  trial  of  cases  coming  by  change  of  venue  from 
other  counties.  And  although  the  countv  has  collected  from  said 
other  counties  the  amount  of  such  fees,  the  sheriff  is  not  entitled 
thereta    Cutts  v.  Rock  Co.  17 

2.  Where  a  salary  for  the  sheriff  has  been  so  fixed,  an  under-sheriff 

who  is  also  a  constable  cannot  recover  from  the  county  for  services 
in  attending  the  circuit  court  as  a  constable,  although  he  was  re- 
quired by  the  sheriff  to  attend  in  the  capacity  of  constable  only. 

Itrid. 
8IDEWALK&    See  Municipal  Corporations,  4-a 


Digitized  by 


Google 


710  INDEX.  [82 


SLANDER 

1.  In  an  action  for  slander  the  complaint  charged  the  speaking  of  certain 

words  in  German  and  gave  a  translation  thereof  into  English.  On 
the  trial  there  was  evidence  of  the  speaking  of  somewhat  different 
German  wo^ds,  the  English  translation  of  which,  however,  was  the 
sama  There  being  no  evidence  that  the  translation  of  Uie  words 
alleged  to  have  been  spoken  was  incorrect^  the  variance  is  held  not 
material    Schild  v.  Legler,  78 

2.  In  an  action  by  a  chair  company  for  slander,  the  complaint  alleged 

that  defendant  had  said  that  the  plaintiff  company  "  used  to  make 
the  old  Young  surgical  chair,  and  they  owed  old  Dr.  Toung  so  much 
he  shut  them  up.  They  owed  him  ^000.  He  nevergot  anything 
but  a  judgment,,  which  was  worthless ;  and  old  Dr.  Young  found 
them  irresponsible,  and  any  bank  would  tell  you  so/*  It  also  alleged 
that  defendant  said  the  plaintiff  had  copied  another  chair,  and  bad 
been  beaten  on  several  points,  and  compelled  to  pay  a  royalty.  Held, 
that  the  words  alleged  to  have  been  spoken  were  not  actionable 
per  set  nor  were  they  rendered  actionable  by  a  mere  general  allega- 
tion of  special  injury  in  the  loss  of  the  sale  of  chairs.  Canton  S.  & 
D,  a  Co,  V,  McLain,  93 

Special  Ybbdiot.    See  Railroads,  6, 10.    Yerdict. 

STATE  SUPERINTENDENT. 

1.  In  an  action  brought  by  the  attorney  general  in  the  name  of  the 

state,  on  the  relation  of  a  citizen  and  tax  payer,  to  restrain  the  sec- 
retary of  state  from  drawing  certain  warrants  upon  the  state  treas- 
urer in  favor  of  the  state  superintendent,  this  court  has  original 
jurisdiction  to  control  the  ministerial  acts  of  the  defendant  in  that 
oehalf,  and  to  determine  whether  such  warrants  are  or  are  not  in 
violation  of  law.  And  it  is  not  necessary  that  the  relator  ^ould 
have  anv  special  or  peculiai*  interest  in  the  subject  matter.  State 
ex  rel  Eaymer  v,  CunningJiam,  89 

2.  Sec.  1,  art  X,  Const,  creating  the  office  of  state  superintendent  of  pub- 

lic instruction,  provides  that  **  his  compensation  shall  not  exceed  the 
sum  of  $1,200  annuall}'."  Sec.  170,  R  S.,  provides  that,  in  addition 
to  his  salary  of  $1,200,  '*  there  shall  be  paia  to  the  state  superintend- 
ent the  sum  of  $1,500  annually  for  his  traveling  expenses  in  making 
the  official  visits  required  by  law,  and  $1,000  for  clerk  hire,  which 
sums  shall  be  in  full  for  all  his  traveling  expenses  and  clerk  hire  in 
his  de^rtment"    Held: 

(1)  The  legislature  has  no  power  to  increase  the  compensation  of 
the  state  superintendent  beyond  the  sum  of  $1,200,  under  the  guise 
of  an  appropriation  for  clerk  hire  for  services  performed  by  nim- 
self  or  not  at  all,  or  for  traveling  expenses  never  incurred. 

(2)  Nor  can  tlie  legislature  make  the  superintendent  the  auditor 
exclusively  to  determine  the  amounts  expended  by  him  for  such 
traveling  expenses  or  clerk  hire.  His  claims  for  such  expenditures 
must  be  audited  by  the  secretary  of  state  upon  proper  vouchers  or 
proofs. 

(3)  The  constitutional  provision  bein^  plain  and  unambiguous, 
the  custom  in  the  offices  of  the  superintendent  and  secretarv  of 
state  can  have  no  weight  in  the  construction  thereof.  ibid 

Statute  op  Frauds.    See  Frauds,  Statute  op. 
Statute  of  Limitations.    See  Lomitation  op  AcrnoN& 
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Statutes. 

Constitutionality.  See  Highways.  1.  Municipal  Corporations,  1-8. 
State  Superintendent. 

Construction.  See  Change  op  VKNtTE.  County  Officers,  3,  4 
Criminal  Law,  7,  38.  Depositions.  Ejectment.  Evidence,  8, 
a  Frauds,  Statute  of.  Fraudulent  Conveyances,  1,  3,  4.  ». 
Homestead.  Insolvency.  Insurance  Companies,  3,  7.  Judg- 
ment, 1.  Justices*  Courts.  Limitation  op  Actions,  1.  Logs 
and  Lxtmber,  6,  7.  Mortgages,  1.  Municipal  Corporations, 
1-a  PARTIE&  Partition,  1.  Poor  Laws.  Railroads,  3,  28. 
Reference.  Sale  of  Chattexs,  1,  2.  Sheriffs.  State  Super- 
intendent, 2  (3).  Summons.  Taxation,  2,  10,  12,  18.  Towns. 
Voluntary  Assignment,  1. 

Amendment    See  Highways,  1. 

Repeal    See  Logs  and  Lumber,  6. 

Foreign  statutes :  Presumption.    See  Divorce,  2. 

Reading  of  statutes  by  jury.    See  Criminal'  Law,  87. 

STATUTES  CITED,  Etc. 


Constitution  of  Wisconsin. 


Session  Laws— con. 


Art.  I, 

sec  5 

. 

-  406 

1889. 

Ch.  426  .   - 

. 

-   49 

•*   I, 

'*   8 

- 

-  575 

1889. 

^*  438  -   . 

. 

668,571 

"   I, 

"   9 

- 

-  2a5 

1889. 

«  454.  seal 

. 

-  144 

"  IV, 

"  18 

- 

279,  285 

1891. 

«  254  -   - 

279,  288-285 

"  VI, 

«   2 

- 

-   51 

1891. 

"  465  -   - 

• 

-   49 

"   X. 

"   1 

-\ 

59,  46,  48 

Session  Law& 

Revised  Statutes 

OF 

187a 

186a  Ch.  180,  sec. 

25 

. 

-  883 

Section  144  - 

• 

-'  61 

1871.  " 

166,  " 

1 

. 

.  884 

« 

a45  - 

- 

-   63 

1874.  " 

184,subch.VII, 

sea 

u 

166  - 

• 

-   47 

8 

. 

. 

-  284 

« 

170  .   - 

89,49 

1876.  " 

266 

874,  879, 

880,  881 

*t 

171  -   - 

- 

-   61 

1879.  " 

20  - 

. 

- 

-  150 

ft 

480,  subd.  15 

- 

-   98 

1880.  " 

222  - 

. 

. 

-  148 

u 

442   "   8 

- 

.   98 

1881.  " 

63  - 

. 

. 

17,  19,  22 

u 

475  -   - 

- 

-.  9« 

1881.  « 

58,  sec.  8 

• 

.   22 

u 

534  -   . 

- 

-  636 

1882.  " 

57  . 

. 

. 

-   49 

u 

535  .   . 

- 

616,536 

1883.  " 

41  - 

• 

• 

-   68 

it 

698  -   - 

'  - 

-  160 

188a  « 

164  - 

• 

. 

295.  297 

u 

701  -   - 

- 

151, 160 

1885.  •" 

46  . 

. 

. 

76,  79 

M 

702  -   - 

151 

,  161, 165 

1885.  ♦• 

228  - 

. 

• 

.  177 

<« 

729  -   - 

- 

.   21 

1885.  « 

229,  sea  4 

. 

.  538 

M 

731,  subd.  22 

- 

-   19 

1885.  « 

834,  « 

2 

. 

.  538 

M 

776,  subd.  1 

- 

616,  537 

1885.  " 

411  - 

. 

• 

-  539 

{( 

776,  "  10 

- 

187, 138 

1885.  ** 

469  - 

• 

. 

.  143 

« 

776,  "  12 

- 

-  636 

1887.  " 

806,  sec.  1 

. 

-  245 

M 

789  -   - 

- 

137, 139 

1887.  " 

854  - 

. 

. 

.  177 

« 

819  -   . 

- 

-  539 

1887.  " 

858  - 

. 

. 

.   49 

M 

821  -   . 

- 

-  639 

1889.  « 

157  - 

, 

• 

.   60 

« 

842,  subd.  2 

- 

-   20 

1889.  " 

166  . 

. 

• 

-  577 

« 

962  '*   8 

- 

151, 165 

1889.  " 

255  - 

. 

. 

541,  545 

a 

1034  -   .. 

- 

-  329 

1889.  *' 

390  - 

« 

. 

-  610 

M 

1035  -   - 

• 

.  832 

1889.  " 

413  - 

. 

141. 148, 144 

it 

1038  . 

- 

-  829 

1889.  " 

4iasec. 

2 

. 

-  144 

tt 

1088,  subd.  9 

- 

-  329 

1889.  " 

418,  ** 

8 

- 

144,146 

tt 

1061  -   - 

- 

828.884 
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STATUTES  CITED,  Etg 
Rbvisbd  Statutes  of  1878— cod.    Revised  Statotes  of  1878  — con. 


Section 

1073  - 

« 

.  516, 534 

Section 

8329  - 

- 

-  141,  143 

u 

1287  . 

- 

76,79 

«« 

8831  . 

- 

-  144 

Sections  1820. 1831 

. 

-  585 

M 

8832  - 

-  141.  144 

Section 

1438  - 

. 

.   -  880 

a 

8531  - 

53,57 

M 

1489  - 

• 

-  874, 880 

M 

8616  - 

.   -  644 

M 

1440  - 

. 

880,  51^  587 

<( 

8766  - 

-   88,  197 

H 

1518  - 

. 

.  852,358 

M 

4071  - 

.  603 

*« 

1694  . 

. 

.   -  298 

M 

4087  - 

-  618, 625 

Sections  1698, 1699 

. 

-  805 

« 

4096  - 

-  509, 518 

H  ,^ 

1732.1784 

. 

-   -  275 

*   <« 

4189  . 

.  849 

.    M 

1785, 1786 

. 

.   .  276 

i< 

4186  . 

.  455, 459 

U 

1771-1791  (ch.  86)   -  827 

« 

4223  . 

-  120 

Section 

1780  - 

• 

.  827 

M 

4298  - 

-  848,844 

Sections  1896-1901 

• 

488-9.  492-8 

<( 

4888  - 

.   -   26 

Section 

1907  - 

488, 493,  496,  498 

M 

4866  - 

-  178,182 

M 

1945  - 

. 

-  493,499 

(t 

4372  - 

-  171 

A 

2078  - 

« 

-  236,248 

i< 

4877  - 

-   -  169 

M 

2075  - 

« 

-  286,248 

M 

4888  - 

.   -  171 

M 

2804  - 

. 

.  186.  188 

« 

4898  - 

168, 169,  172 

M 

2808  - 

192,  IH  299;  802 

« 

4610  . 

.  575 

M 

2810  - 

. 

-  299,802 

« 

4637  . 

-  170 

M 

2819  - 

. 

-  666,668 

U 

4654  - 

-  172,  176 

M 

2610  - 

. 

-   68 

M 

4696  - 

-  168-170 

M 

2625  - 

. 

.  244,246 

<( 

4697  . 

.  295,297 

it 

2626  - 

. 

-  577 

« 

4738  - 

-  610 

M 

2629  - 

. 

141,  144, 145 

M 

4971,  subd 

I."l5 

-   .  160 

I"   ' 

8689  . 

• 

-   -  145 

U 

4985  - 

- 

.  144 

2640  - 
2669  - 

; 

-  141,  145 
.   -   70 

a  &  R  Annotated  Statutks. 

Sections  2717-2728  (ch.  128)  -  868 

Sections  165a,  165& 

.   -   49 

Section 

2722  - 

-   -  856 

SecUon 

165c 

- 

-   -   50 

«< 

2842  . 

-   .  486 

M 

165d- 

- 

-   -   49 

« 

2852  - 

.   .   82 

« 

480a. 

• 

-  586 

•« 

2862  - 

-   181,  182 

M 

694a,  subd.  8 

.   .   19 

M 

2864  - 

128,  181,  132 

M 

752a. 

. 

.  172, 177 

M 

2888  - 

-  856, 863 

M 

1081  . 

.. 

*   -  154 

M 

2921  - 

-   •  188 

M 

1489  - 

- 

-  874, 880 

tt 

2922  - 

.   -  689 

U 

16936  . 

. 

-  303,805 

M 

2986  - 

.   -  188 

Sections  1701,  1702 

1 . 

.  808,805 

M 

2949  - 

-   .  184 

<« 

1896-19786  (ch.  89)  -  498 

M 

2988  - 

-  664,665 

«« 

1941a-1941/ 

-  600 

K 

8073  - 

•   99-101 

Section 

1946d. 

. 

-  500,502 

Sections  8078^8100  (ch.  188)  -  100 

«< 

2610  - 

- 

•  67,68,71 

Section 

8092  - 

. 

.   99,  100 

M 

2988  . 

• 

.  664 

u 

8129  - 

. 

-  893,396 

M 

4151a  . 

. 

-  147, 150 

tt 

8152  - 

• 

-   .  397 

« 

4504  . 

. 

-  172,  177 

«< 

8168  - 

. 

-   -  664 

M 

4733  . 

- 

.   -  610 

Stat  of  Pbocbbdinos.    See  County  Officbbs,  1. 
STREET  RAILWAYa 

1.  In  an  action  against  a  street  railway  company  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  driver  of  a 
horse^^tr,  plaintiff  testified  that  while  riding  on  horseback  his 
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horse  fell  and  he  fell  under  the  horse  about  150  feet  ahead  of  the 
car,  and  while  he  was  lying;  there  the  wheel  of  the  car  ran  over  his 
arm.  His  testimony  as  to  the  place  where  the  horse  fell  was  not 
corroborated ;  but  four  disinterested  witnesses,  who  were  riding  on 
the  car  in  a  position  to  see  the  accident,  testified  that  the  horse  fell 
by  the  side  of  the  car.  Held,  that  it  was  an  abuse  of  discretion  not 
to  set  aside  a  verdict  in  favor  of  plaintiff  as  being  contrary  to  the 
weight  of  evidence.    McCoy  v.  Milwaukee  S,  B,  Co,  215 

2,  In  such  case,  the  answer  having  alleged  contributory  negligence, 
that  question  should  have  been  submitted  to  the  jury,  even  on 
plaintifiTs  theory  of  the  facts ;  and  it  was  error  to  charge  the  jury 
to  the  effect  that  there  was  no  claim  on  the  part  of  defendant  that 
plaintiff  was  ^ilty  of  contributory  negligence,  so  that  if  they  came 
to  the  conclusion  that  plaintiff^s  version  was  correct,  the  only  thine 
for  them  to  inquire  after  was  whether  the  driver  was  guilty  of 
n^ligence.  Ibid, 

Streets  and  ALLEYa    See  MuNiaPAL  Corporations,  1. 2,  i-9i   Rail- 
roads, 8. 

8UBOONTRACTOR&    See  Liens. 

SUMMONa 
Service  by  publication.    See  Logs  and  Lumber,  7. 

Publication  of  a  summons  on  tiie  first  day  of  each  of  six  successive 
weeks  —  the  first  publication  being  on  October  5  and  the  last  on 
November  9  —  is  a  publication  *'  once  a  week  for  six  weeks,'*  under 
sec.  2640.  R  S.,  the  service  becoming  complete  at  the  end  of  the 
sixth  week,  i  e.,  on  November  16.    Cox  v.  North  Wis,  L.  Co.     141 

Amendment    See  Misnomer. 

Supreme  Court.    See  Appeal,  1-6.    State  Superintendent. 

Suretyship.    See  Limitation  of  Actions,  1. 

TAXATION. 
See  Appeal^  6. 

1.  An  assessment  of  several  lots,  on  which  are  the  pumping  works  and 

station  of  a  water  company,  merely  by  their  numbers  and  the  num- 
ber of  the  block,  is  not  sufiicient  to  lay  the  foundation  for,  or  to 
give  the  board  of  review  jurisdiction  to  make,  a  valuation,  as 
against  those  lots,  of  the  entire  property  of  the  company,  including 
its  mains,  pipes  and  hydrants  throughout  the  city,  and  its  right^ 
privileges,  and  franchises.  Fond  du  Lac  Water  Co,  v,  Fona  du 
Lac,  822 

2.  Under  sec.  1061,  R  S.,  the  board  of  review  has  no  authority  to  raise 

the  valuation  of  any  property,  real  or  personal,  on  the  assessment 
roll,  without  evidence  or  against  all  the  evidence.  Ibid. 

8.  In  an  action  against  a  county  to  restrain  the  collection  of  taxes  on 
lands  a  preliminary  injunction  was  dissolved,  and  the  lands  were 
afterwards  sold  for  the  taxes  and  the  certificates  of  sale  were  as- 
signed by  the  county.  Held,  that  the  assignee  of  such  certificates, 
being  a  purchaser  pendente  lite,  took  only  such  rights  as  the  countv 
had,  and  is  not  a  necessary  party  to  a  subsequent  judgment  annul- 
.  ling  the  tax.    Hixon  v.  Oneida  Co.  515 
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4  A  conrt  of  eauity  will  not  interfere  to  declare  a  tax  invalid  and  re- 
strain its  cxjJlection  unless  the  objections  to  the  proceedings  go  to 
the  very  groundwork  of  the  tax  and  necessarily  affect  materially 
its  principle  and  show  Uiat  it  must  be  unjust  and  unequal  It  is 
not  enough  to  show  that  the  tax  proceedings  are  irregular  or  void ; 
it  must  also  appear  that  they  are  inequitablei  Ibid, 

5.  The  fact  that  two  business  men  in  their  testimony  as  to  the  value  of 

lands  which  have  been  assessed  for  taxation  differ  considerably  from 
the  judgment  of  the  assessor  and  board  of  review  is  not  sufficient 
to  impeach  the  assessment  or  to  show  intentional  undervaluation. 

Ibid, 

6.  The  fact  that  in  changing  the  valuations  fixedly  the  assessor  the 

board  of  review  acted  upon  evidence  which  would  not  have  been 
admissible  in  a  court,  does  not  warrant  the  interposition  of  equity 
to  restrain  the  collection  of  the  tax,  where  it  does  not  appear  that 
the  result  arrived  at  was  unjust  or  inequitable,  and  where  the  in- 
crease in  the  plaintiffs*  taxes  was  trifling.  Ibid, 

7.  The  fact  that  during  the  necessary  absence  of  the  town  clerk  another 

person  acted  as  clerk  of  the  board  of  review,  keeping  minutes  of 
the  proceedings,  but  not  taking  any  part  in  the  deliberations  or 
voting,  and  in  no  way  influencing  the  action  of  the  board,  does  not 
impair  the  validity  of  the  proceedings  of  the  board  or  afford  any 
equitable  ground  for  relief  against  the  taxes  based  on  its  valuation. 

Ibid, 

8.  The  fact  that  the  only  record  of  the  changes  made  by  the  board, 

other  than  the  changes  themselves,  was  kept  on  loose  sheets  of 
paper  which,  thougli  filed  in  the  clerk's  office,  were  unsigned,  is  not 
ground  for  equitable  relief  against  the  taxes.  Ibid, 

9.  Irregularities  in  the  assessment  and  tax  rolls,  such  as  the  description 

of  land  partly  by  reference  to  preceding  descriptions  and  the  use  of 
ditto  marks,  the*  omission  of  owners*  names,  etc.,  are  held  not  to  be 
grounds  for  relief  In  equity,  where  the  assessor  acted  in  good  faith, 
the  assessment  was  intelhgible  and  certain,  no  inconvenience  or 
embarrassment  was  caused  to  the  plaintiffs,  and  none  of  such 
irregularities  resulted  in  charging  them  with  more  than  their  iust 
and  equitable  portion  of  the  taxes.  Ibid, 

10.  The  fact  tliat  no  list  of  the  towns  in  a  county  with  the  value  of  the 

taxable  property  therein  was  prepared,  certified  to,  or  filed,  as  re- 
Quired  by  sec.  1073,  R.  S.,  is  not  ground  for  equitable  relief,  where 
the  countv  board  determined  the  valuation  of  the  property  m  each 
town,  ana  adopted  a  resolution,  which  was  signed  by  all  its  mem- 
bers, filed  with  the  clerk,  and  recorded  by  him,  levying  a  tax  of  a 
certain  amount  and  apportioning  it  among  the  several  towns,  and 
where  plaintiffs  were  in  no  way  injured  b}'  the  want  of  form  or 
formal  certification  of  the  action  of  the  board.  Ibid, 

11.  Tlie  fact  that  notice  of  the  submission  to  tlie  electors  of  a  town  of 

the  question  of  levying  a  tax  to  build  bridges  was  not  properly 
given,  though  it  may  invalidate  the  tax,  is  not  ground  for  equita- 
ble relief.  Ibid 

12.  The  failure  to  take  a  separate  vote  at  the  town  meeting  upon  each  of 

th^  items  in  the  school  estimates,  as  required  by  sec.  535,  R  S., 
though  it  may  render  the  tax  void,  is  not  ground  for  equitable  re- 
lief. Ibid. 
18l  Under  subd.  1,  sec.  776,  R  8.,  the  electors  of  a  town  may  vote  to  raise 
money  for  cemetery  purposes,  the  provisions  of  sec  1440  in  that 
behalf  not  being  exclusive.                                                           Ibid, 
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14  A  new  town,  created  from  parts  of  other  towns,  was  made  abso- 
lutely liable  to  each  of  the  old  towns  for  a  portion  of  its  indebted- 
nesa  The  amounts  so  to  be  paid  having  be^n  definitely  and  finally 
liquidated,  the  town  board  of  the  new  town  caused  them  to  be  in- 
serted in  the  tax  roll.  Held,  that  the  fact  that  there  had  been  no 
Tote  by  the  electors  of  the  town  to  levy  a  tax  to  pay  said  amounts, 
though  it  may  render  the  tax  void,  is  not  ground  for  equitable  re- 
lief against  the  tax.  Ibid. 

Taxation  of  CJosts.    See  Costs.    Damages*  a 

TAX  TITLEa 

A  tenant  in  common  of  land  cannot  acquire  a  tax  title  thereto  and 
hold  it  adversely  to  his  cotenants.  The  acquisition  of  such  title 
merely  operates,  as  against  his  cotenants,  as  a  payment  of  the 
tax.    Hannig  v,  Mueller^  285 

Tenants  in  CJommon.    See  Tax  TiTLsa 

Time:  Computation.    See  Summons. 

Town  Clerk,    See  Taxation,  7,  a    Towns,  a  4 

TOWNa 
See  Municipal  Corporations,  &-a    Poor  Laws,    Taxation,  10-14, 

L  To  justify  the  issuance  of  town  bonds  for  the  purpose  of  raising 
money  to  build  a  town  hall,  in  purauance  of  a  vote  said  to  have 
been  taken  at  a  special  town  meeting,  it  must  appear  by  the  town 
records  that  the  request  for  the  submission  of  the  question  to  a 
vote  was  made  in  writing,  signed  by  at  least  twelve  freeholders  of 
the  town,  as  required  by  subd.  10,  sea  776,  R  S.  And  in  an  action 
to  restrain  the  issuance  of  such  bonds  a  complaint  alleging  that 
"  it  does  not  appear  "  that  said  {request  was  so  made  is  sufScient 
McVichie  v.  Knight^  187 

a  The  notice  calling  the  special  town  meeting  to  vote  upon  such  ques- 
tion is  fatally  defective  where  it  states  that  such  meeting  wul  be 
held  at  the  several  voting  places  of  the  town,  there  being  more  than 
one  such  voting  place.  Ibid. 

.  a  Under  sec.  789,  R  S.,—  providing  that  the  town  clerk  shall  cause  no- 
tices of  a  special  town  meeting  "  to  be  posted  up  in  three  of  the 
most  public  places  in  the  town,  giving  not  less  than  fifteen  nor  more 
than  twenty  days'  notice  of  such  meeting,"—  a  notice  of  more  than 
twenty  days  is  fatally  def ectiva  Ibid, 

4  A  notice  of  a  special  town  meeting,  signed  "  T.  H."  without  anj  offi- 
cial designation,  is  fatally  defective  where  there  is  nothing  m  the 
notice  to  show  that  T.  H.  was  the  town  clerk.  Ibid, 

a  A  complaint  alleging  that  the  notice  was  not  posted  up  in  three  of 
the  most  public  places  in  the  town,  is  held^  on  demurrer,  to  allege 
sufficiently  a  defect  in  the  proceedings.  IbvL 

TRADE-MARKS  AND  TRADE  NAMEa 

1.  The  business  of  the  firm  of  Fish  Bros.,  wagon  manufacturers  at  Ra- 
cine, together  with  all  the  property  and  assets,  passed  to  Fish  Bros. 
&  Co.,  Agents,  thence  into  the  hands  of  a  receiver,  thence  to  the 
Fish  Bros.  Wagon  Ca,  a  corporation.    The  Fish  brothers  remained 
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ID  the  business  through  the  successive  changes,  and  became  ofScera 
of  the  corporation,  although  the  majority  of  the  stock  was  owned 
by  others.  During  all  this  time  the  wagons  were  marked  *'  Fish 
Bros.,"  "Fish  Broa  &  Ca,  Agents,"  or  "Fish  Wagons," or  with  the 
picture  of  a  fish  on  which  were  the  words  "  Bros.,"  "  Bros.  &  Ox," 
or  "  Wagon,"  and  were  advertised  under  those  names  and  with  said 
picture.  Several  years  after  the  organization  of  the  corporation 
the  Fish  brothers  withdrew  therefrom  and  formed  a  partnership  to 
manufacture  and  deal  in  wagons  in  another  place,  under  the  name 
of  Fish  Bros.  &  Ca  In  an  action  against  them  b^  the  corporation, 
it  is  held  that  the  latter  had  acquired  the  good  will  of  the  original 
business  and  the  right  to  use  the  said  name^  and  picture  as  trade- 
marks, although  the  same  were  hot  specifically  mentioned  in  any 
of  the  transfers  of  the  business  to  tbe  corporation.  Fish  Bros. 
Wagon  Co,  u  La  Belle  Wagon  Works,  546 

2l  But,  there  having  been  no  agrtement  giving  the  corporation  the  ex- 
clusive right  to  use  such  names  and  picture  as  trade-marks,  the 
new  firm  also  has  the  right  to  use  the  same  in  advertising  and  upon 
their  wagons,  provided  they  do  not  use  them  in  a  way  calculated 
to  induce  persons  to  buy  their  wagons  as  and  for  those  manufact- 
ured by  the  corporation.  The  picture  of  a  fish  is  to  be  regarded 
merely  as  another  way  of  designating  the  surname  Fish.  Wimslow, 
J.,  dissenta  Ibid, 

Z.  The  new  firm  has,  however,  no  right  to  represent  their  present  busi- 
ness as  being  the  same  as  that  formerly  conducted  by  them  in  Ra- 
cina  IbicL 

TRRSPAS&     See  RiOLROADS,  2, 

Teial:  Judicial  examination  of  evidence.    See  Appeal^  8L    Corpora- 
tions, 4 

TRUSTS  AND  TRUSTEEa 

See  Limitation  of  Actions,  2.    Wilm,  1  (5)t 

11  and  wife,  and  theii'  son  John  and  his  wife,  conveyed  certain  land 
to  one  E.,  who  on  the  same  day  conveyed  it  back  to  John,  and  he, 
also  on  the  same  day,  executed  a  bond  to  his  father  and  mother  to 
the  effect  that  they  should  have  the  use,  rents,  and  profits  of  the 
land,  and  that  it  had  been  deeded  to  him  **  in  trust  for  the  bene- 
fit of  the  children "  of  the  said  M.  and  wife,  '*  excepting  Charles, 
who  has  received  his  portion  of  the  property  of  his  father,  namely, 
August*  John,  Eliza  (aaughterX  Julius,  Pauline,  Robert*  Rudolph,** 
the  property  to  be  equally  divided  among  the  said  children  on 
the  deatn  of  M.  and  wife,  according  to  the  mw  in  case  of  a  person 
dying  intestate.  M.  and  wife  had  no  daughter  Eliza,  but  had  a 
daughter  Louise,  whom  they  intended  should  be  named  as  a  benefi- 
ciary in  the  bond.  They  had,  however,  a  granddaughter  Eliza, 
daughter  of  John,  the  trustee.    Held: 

(1)  The  deeds  and  bond,  having  been  executed  at  the  same  time 
and  for  the  same  common  purpose,  must  be  construed  together  as 
one  instrument 

(2)  By  them,  so  construed,  the  title  was  conveyed  to  John  in  trust 
for  the  children  of  31  and  wife,  who  retained,  however,  the  right 
to  the  possession  and  the  rents  and  profits  of  the  land ;  and  this, 
under  sea  2078,  R.  S.,  gave  M.  and  wife  a  legal  life  estate  in  the 
land. 
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(8)  The  trust  was  in  favor  of  the  children  of  Bl  and  wife  excei>t 
Charles,  and  the  name  of  their  daughter  Louise  should  be  substi- 
tuted in  the  bond  for  that  of  their  granddaughter  Eliza. 

(4)  The  trust  being  purely  passive,  the  estate  did  not  vest  in  the 

trustee  as  such,  but,  under  sec.  2075,  R.  8L,  passed  directly  to  said 

children  of  M.  and  wife  as  tenants  in  commonr  subject  to  the  life 

estates  of  their  father  and  mother,    Hcmnig  v,  Mueller,  285 

Value.    See  Evidence,  1.    Vendor,  Era  op  Land,  7-9. 

Vabiance.    See  Contracts,  1.    Evidence,  6.    Slander,  1. 

VENDOR  AND  PURCHASER  OF  LAND. 
See  Deeds,  1.    Frauds,  Statute  of. 

1.  In  an  action  for  fraudulent  representations  as  to  the  boundaries  of 

land,  by  means  of  which  plaintiff  was  induced  to  purchase,  an  al- 
legation that  he  purchased  certain  lots  is  not  inconsistent  with  the 
statement  that  he  bought  also  a  part  of  other  lots  represented  by 
defendant  to  be  within  and  a  part  of  the  lots  first  mentioned.  Cos- 
ienholz  v.  Heller,  80 

2.  In  such  an  action,  although  the  plaintiff,  before  he  purchased,  had 

in  his  possession  an  abstract  of  title  with  a  plat  of  the  lots  pur- 
diased,  and  might  have  learned  therefrom  the  true  boundaries  of 
such  lots,  yet  if  the  defendant,  by  his  false  representations,  diverted 
or  prevented  him  from  so  learning  such  boundaries,  there  mav  be 
a  recovery.  Ibid. 

8.  An  instruction  to  the  jury,  in  such  a  case,  that  *'  the  plaintiff  is  pre- 
sumed to  have  seen  the  map  contained  in  the  abstract  furnisned 
him,  and  to  have  known  tne  size  of  the  lots  as  shown  by  such 
map,"  is  held  sufficiently  favorable  to  the  defendant  Ibid, 

4.  The  plaintiff  was  asked  by  his  counsel :    '*  Did  vou  take  into  consid- 

eration the  size  of  the  property  as  shown  bv  tne  fence  [represented 
by  defendant  to  be  the  boundary]?**  "Did  you  believe  what  de- 
fendant said  as  to  the  property  being  inclosed  by  the  fence?  *'  etc. 
Held,  that  the  allowance  of  these  heading  auctions  was  not  error. 

Ibid. 

5.  The  allowance  of  a  question  to  defendant  as  to  what  his  business 

was  before  he  went  into  the  real-estate  business,  was  not  error. 
The  question  was  either  immaterial  or  went  to  the  credibility  of 
the  witness*  Ibid. 

6.  Evidence  as  to  the  price  for  which  plaintiff  offered  to  sell  the  prop- 

erty more  than  a  year  after  his  purchase,  was  properly  excluded. 

Ibid. 

7.  The  measure  of  damages  for  fraudulent  representations  of  the  vendor 

as  to  the  quality  of  land  sold  is  the  dinereuce  between  the  actual 
value  of  the  land  and  its  value  had  it  been  as  represented ;  and  in 
an  action  by  the  vendor  to  foreclose  a  purchase-money  mortgage  a 
counterclaim  for  such  damages  must  state  such  values.  And  if,  in 
such  action,  a  partial  failure  of  consideration  for  the  note  and 
mortgage  by  reason  of  such  misrepresentations  may  be  pleaded  as 
a  defense  merely  (which  is  doubtful),  such  values  must  be  stated  in 
the  pleading.    Kobiter  v.  Albrecht,  58 

8L  In  such  an  action  the  answer  failed  to  state  the  value  of  the  land 
had  it  been  as  represented,  and  the  only  defense  pleaded  was  that 
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the  land  was  actually  worth  lees  than  the  defendants  had  paid  in 
cash,  and  hence  that  there  was  a  total  failure  of  consideration  for 
the  note  and  mortgage.  Such  defense  not  being  sustained  by  the 
proof,  and  there  being  no  evidence  as  to  the  value  of  the  land  had 
It  been  as  represented,  the  plaintiff  was  entitled^to  judgment  for 
the  whole  amount  unpaid  on  the  note  and  mortgage.  Ibid, 

9.  The  trial  court,  in  such  case,  having  deducted  from  the  mortgage 
debt  the  difference  between  the  purchase  price  of  the  land  and  itB 
actual  value  at  the  time,  the  judgment  is  reversed  on  plaintiff*B 
appeal ;  and  it  appearing  that  the  evidence  was  insufficient  to  es- 
tablish the  alleged  fraudulent  representations,  and  that  they  could 
not  be  established  on  another  trial,  judgment  for  the  plaintiff  is 
directed  without  granting  a  retrial  Ibid, 

10.  Unless  the  conduct  of  the  party  who  claims  to  have  been  induced  to 
purchase  land  by  fraudulent  representations  as  to  its  quality  has 
Deen  consistent  throughout  with .  such  claim,  but  little  weight 
should  be  given  to  the  testimony  of  himself  and  his  family  that 
such  representations  were  made,  when  they  are  denied  by  the  party- 
alleged  to  have  made  them.  Ibid 

IL  In  this  case  the  testimony  of  the  parties  as  to  the  alleged  fraudulent 
representations  was  in  direct  conflict  The  defendants  had  occupied 
the  land  as  a  farm  for  sevei-al  years  after  the  purchase,  paying  in- 
terest as  it  became  due  pn  the  purchase-money  mortgage.  When 
the  debt  was  about  to  become  due  they  applied  for  an  extension, 
and,  that  being  refused,  applied  to  other  persons  for  a  loan  to  jpay 
such  debt,  making  to  them  substantially  the  same  representations 
as  to  the  quality  of  the  farm  as  they  claim  the  plaintiff  made.  And 
until  this  action  to  foreclose  the  mortgage  was  commenced  they 
made  no  complaint  of  fraud  on  the  part  of  the  plaintiff.  Held,  that 
the  finding  of  the  trial  court  that  the  fraudulent  representations 
were  made  was  against  the  clear  preponderance  of  the  evidence. 

.    Ibid 

[1!^  Whether  the  delay  of  the  defendants  in  asserting  their  claim  of 
fraud  was  not  such  laches  as  would  estop  them  to  avail  themselves 
of  it  as  a  defense  or  counterclaim  in  the  action  to  foreclose  the 
mortgage,  not  determined.]  Ibid 

18.  Tlie  agent  of  the  vendors  having  made  a  false  statement  as  to  the 
location  of  their  lots,  whereby  the  vendee  was  induced  to  purchase 
them,  both  the  vendors  and  the  agent  are  liable  to  the  vendee  for 
the  difference  between  the  value  of  the  lots  actually  purchased  and 
those  which  he  was  led  to  believe  he  was  getting ;  and  it  is  imma- 
terial that  neither  the  agent  nor  the  vendors  by  any  artifice  pre- 
vented or  dissuaded  the  vendee  from  making  inquiry  as  to  the  true 
location  of  the  lots,  which  he  had  means  of  ascertaining.  MajrUode 
V.  Fairbanks,  46  Wis.  415,  and  Conner  v,  Welch,  51  id.  440,  distin- 
guished.   Guntkerv.  Ullrich,  223 

14  The  agent  of  the  vendee  of  lots  having  fraudulently  pointed  out  to 
his  principal  other  and  more  valuable  lots  as  those  which  would  be 
conveyed  to  him,  and  having  thereby  induced  him  to  purchase 
them,  and  the  vendors,  after  learning  of  the  fraud,  having  made 
the  transaction  their  own  by  ratification  and  adoption,  t?  teoiUd 
seem  that  such  vendors  are  liable  to  the  vendee  for  the  damages 
resulting  from  such  fraud,  although  there  was  no  oombination  or 
conspiracy  between  them  and  the  vendee's  agent  Ibid 

Venue.    See  Chanqe  of  VsNiTB. 
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VERDICT. 

See  Damages^  3,  a    Municipal  Corporations,  7.    Partition.    RAn^- 

ROADS,  6, 10. 

1.  If  there  is  any  evidence  to  support  a  material  finding;  it  cannot  be 

stricken  from  the  special  verdict  or  a  directly  opposite  one  substi- 
tuted for  it  If  a  nnding  is  a^aiLst  a  decided  preponderance  of 
the  evidence,  the  remedy  is  by  motion  for  a  new  trial  OhlweUer 
tx  Lohmann,  193 

2,  A  finding  in  a  special  verdict,  consisting  of  a  simp}e  affirmative  an- 

swer to  an  alternative  question,  is  held  ambiguous  and  uncertain, 
and  is  therefore  disregarded.    Ounther  f>.  UUrichj  223 

8.  In  connection  with  a  special  verdict  upon  disputed  questions  in  an 
action  at  law,  the  trial  court  may  properly  make  a  formal  finding 
of  the  undisputed  facts.    Mayhew  v,  Mather,  855 

VESTEI5  Rights.    See  Highways^  1.    Munic?ipal  Corporations,  8l 


VIEW. 

The  refusal  to  grant  a  view  of  premises  cannot  be  assigned  as  error 
the  matter  resting  in  the  discretion  of  the  trial  court  Andrews  v. 
Youmans,  81 

VOLUNTARY   ASSIGNMENT. 
See  Fraudulent  Conveyances,  1. 

1.  In  case  of  the  failure  of  the  assignee  to  bring  suit  to  vacate  fraudu- 

lent conveyances  by  the  assignor,  or  in  the  matter  of  the  settlement 
of  the  assignee's  accounts,  or  in  case  the  assignee  is  incompetent  or 
has  become  disqualified  or  has  wasted  or  misapplied  any  of  the 
trust  estate,  the  remedies  given  b^  sees.  16986,  1701, 1702,  a  &  B. 
Ann.  Stats.,  respectively,  are  exclusive ;  and  a  creditor  who,  having 
filed  and  proved  his  claim,  is  estopped  to  question  the  validity  of 
the  assignment  cannot  maintain  an  mdepeudent  suit  to  have  it  ad- 
judged void,  and  to  have  a  receiver  appointed  and  the  assignee 
compelled  to  account    Lawson  v,  Stacy,  808 

2.  Findings  of  the  trial  court  as  to  certain  allowances  to  be  made  to  an 

assignee  for  disbursements  under  a  void  assignment  are  held  to  be 
in  accord  with  the  evidence  and  the  mandate  of  this  court  on  a 
former  appeal    T.  T.  Baydock  Cairiage  Co,  v.  Pier,  816 

Waiver. 
Of  right  to  appeal.    See  Appeal,  6. 
Of  right  to  have  appeal  dismissed.    See  Appeal^  8. 
Of  lack  of  preliminary  examination.    See  Criminal  Law,  2L 
Of  objections  to  evidence.    See  Evidence,  3, 
Of  right  to  exemption.    See  Homestead. 
Of  defects  in  proofs  of  loss.    See  Insurance,  a 
Of  recovery  of  property  in  replevin.    See  JUDGMENT,  l* 

Warranty.    See  Sale  op  Chattei^  8. 

Waste.    See  Wills,  1  (5> 

Water  Companies.    See  Taxation^  1. 
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WATERCOURSES. 

See  Deeds,  2,  a 

1.  A  section  intersected  by  a  riyer  having  beea  surveyed  and  sold  in 

lots  instead  of  regular  subdivisions,  the  patentee  of  a  lot  which,  ac- 
cording to  the  plat,  is  bounded  by  the  river  takes  not  merely  to  the 
meander  line  but  to  the  river  itself,  provided  that  in  so  doinfc  he 
does  not  take  beyond  the  next  eighth  line  of  the  section.  LaUy  v, 
RosHman,  147 

2.  Where  an  island  dividing  a  river  into  two  channels  is  meandered 

and  sold  by  the  government  as  a  separate  tract,  the  purchaser  be- 
comes a  riparian  proprietor  on  both  channels,  each  of  which,  in 
respect  to  such  rights,  is  to  be  treated  as  a  separate  river.  West  r. 
Fox  River  Paper  Co,  647 

8.  Plaintiff,  being  the  owner  of  such  an  island  and  of  the  main-land  on 
the  south  bide  of  the  river,  removed  a  portion  of  the  upper  end  of 
the  Island,  so  that  its  head  was  below  tne  landiiiig  of  a  wing  dam 
on  the  north  side  of  the  river  belonging  to  defendants  and  which 
bad  tha*etofore  been  below  the  head  of  the  island.  In  place  of  the 
portion  removed,  plaintiff  built  walls  and  other  works  extending 
nearly  or  quite  as  far  up  the  river  as  the  island  had  done.  Some 
years  afterwards  the  defendants  joined  with  plaintiff  and  others  in 
building  a  dam  across  the  north  channel  from  the  foot  of  defend- 
ants' wmg  dam  to  plaintiff's  said  walls  and  works,  and  for  many 
years  thereafter  defendants  used  said  cross  dam  for  hydraulic  pur- 
poses in  connection  with  plaintiff.  Defendants  never  expended 
any  money  or  in  any  way  changed  the  use  of  their  water-power  be- 
cause of  the  removal  of  the  head  of  the  island.  Hdd,  that  plaint- 
iff did  not  by  such  removal  lose  his  right,  as  against  the  defendants, 
to  use  one  half  of  the  water  flowing  in  the  north  channel  of  the 
river  at  the  head  of  the  island.     ^  Ihid. 

4.  In  an  action  to  restrain  defendants  from  using  more  than  one  half 
of  the  water  flowing  in  such  north  channel,  the  fact  that  plaintiff's 
dam  is  an  obstruction  to  navigation,  or  that  it  causes  flowage  of 
lands  above,  and  the  manner  in  which  the  parties  return  the  water 
to  the  river  below  their  dam,  do  not  affect  the  question  of  plaintiff's 
right.  IhidL 

WATER-POWERa 

1.  The  owners  of  a  water-power  made  from  time  to  time  several  grants, 

each  conveying  the  perpetual  use  of  a  specified  number  of  square  ^ 
inches  of  water  under  a  head  of  four  feet,  or  its  equivalent  under  * 
any  other  head.  In  a  subsequent  action  for  partition  of  the  water- 
power,  it  is  heldy  upon  the  evidence,  that  the  term  *' square  inch  of 
water"  had  not  in.  1860  (prior  to  which  time  the  earlier  convey- 
ances were  made)  acquired,  even  among  hydraulic  engineers  and 
mill-men,  the  fixed  technical  meaning  of  a  stream  of  water  with  a 
cross-section  area  of  one  square  inch,  moving*  with  the  velocity 
due  to  the  given  head.  The  grants  are  to  be  construed,  therefore, 
in  the  light  of  the  surrounding  circumstances  and  the  practical  con- 
struction placed  upon  them  by  the  parties.  Janesville  Cotton  Mills 
V,  Ford,  416 

2.  An  agreement  for  the  management  and  regulation  of  the  water- 

power  and  its  use  had  been  entered  into  by  all  of  the  then  owners 
of  the  water,  pursuant  to  which  an  engineer  had  been  appointed 
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who,  acting  for  all  and  without  objection  or  complaint,  for  several 
years  regulated  the  use  of  the  water  by  each  owner,  measuring  and 
giving  to  each  the  number  of  inches  owned  bv  him,  taking  as  a 
standard  a  stream  having  a  cross-section  area  of  a  full  square  inch 
and  moving  with  the  velocity  due  to  the  head.  No  different  rule 
was  ever  used  for  measuring  the  water  to  the  parties.  Heldy  that 
this  practical  construction,  bv  all  the  parties  then  interested,  of  the 
term  *'  square  inch  of  water  "  in  the  conveyances,  being  reasonable 
and  definite,  must  be  taken  as  the  true  construction  of  that  term. 

Ibid. 
8.  In  each  conveyance  of  the  use  of  water  by  the  original  owners  was 
a  reservation  of  water  sufficient  to  drive  six  run  of  millstones,  and 
each  grantee  covenanted  to  pay  his  share  in  keeping  in  repair  the 
dam  and  raceway,  in  proportion  to  the  number  of  square  inches 
of  water  used  by  each.  The  grantors  represented  that  the  amount 
so  reserved  was'  8,200  inches  under  a  head  of  four  feet,  and  that 
was  always  treated  by  all  parties  interested  as  the  amount  of  the 
reservation,  and  all  the  numerous  assessments  for  repairs,  etc., 
were  made  on  that  basis.  It  also  appears  that  that  amount  was  and 
is  sufficient  for  the  purpose  specified.  Heldy  that  the  water  re- 
served was  8,200  square  inches  and  no  mora  Ibid 

4.  The  dam  was  not  built  by  the  primary  owners  to  a  height  sufficient 

to  produce  a  head  greater  thah  four  feet  After  the  conveyances 
were  made  the  dam  was  frequently  enlarged,  improved,  and  raised, 
until  at  the  time  of  the  action  for  partition  it  produced  a  head  of 
at  least  seven  feet  All  this  was  aone  at  large  expense  by  the 
gn^antees  of  the  water  and  the  owners  of  the  reserved  water,  each 
paying  according  to  the  number  of  inches  he  owned,  the  reserved 
water  being  reckoned  as  8,200  inches.  The  several  quantities  of 
water  conveyed,  together  with  the  8,200  inches  reserved,  aggregate 
18,582  inches,  and  the  whole  quantity  of  water  at  the  dam  does  not 
exceed  that  amount,  though  at  the  increased  head  of  seven  feet  it  fur- 
nishes power  in  excess  of  that  furnished  by  18,532  inches  at  the  head 
of  four  feet  specified  in  the  conveyancSps  and  reservation.  The 
owners  of  the  water  conveyed  and  of  that  reserved  have  always 
treated  each  other  as  the  owners  of  the  dam  and  all  its  power  m 
proportionate  shares,  and  have  always  used  the  water  on  tnat  basis, 
eacn  «using  the  number  of  inches  to  which  he  was  entitled  under 
whatever  head  the  dam  at  the  time  afforded.  Held,  that  the  ex- 
cess of  power  over  that  furnished  by  18,532  inches  at  a  head  of  four 
feet,  created  by  enlarging  and  raising  the  dam,  does  not  belong  to 
the  successors  to  the  title  of  the  primary  owners,  but  that  the  sev- 
eral owners  of  the  perpetual  use  of  the  water  have  become  the  sole 
owners,  as  tenants  m  common,  of  the  dam  and  the  entire  power  in 
proportionate  shares,  according  to  the  number  of  inches  owned  l^ 
each.  Ibid. 

5.  The  question  being  as  to  the  meaning  of  the  term  **  inches  of  water  " 

in  a  deed  granting  the  right  to  draw  from  a  canal  "  2,000  inches  of 
water  under  an  eleven-foot  head,"  it  is  heldy  upon  the  evidence,  that 
that  term  had  not  acquired  a  fixed  technical  meaning,  and  that 
therefore  the  grant  must  be  construed  in  the  light  of  the  attendant 
circumstances.    Jackson  Milling  Co,  v,  ChandoSy  487 

6.  A  previous  contract,  in  fulfilment  of  which  the  deed  was  given,  was 

admissible  in  evidence  to  aid  in  construing  the  deed.  Ibid 

7.  By  the  contract  in  fulfilment  of  which  the  deed  was  given  the 

grantors  were  to  convey  sufficient  water  to  run  a  mill  of  a  certain 
capacity,  and  the  grantee  was  to  pay  one  fourth  the  cost  of  (oilarg- 

Vou82  — 46 
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in^  the  race  and  building  and  maintaining  dams,  eto.,  so  as  to  ob- 
tain sufficient  water  for  his  said  mill  and  also  for  a  mill  being 
erected  by  the  grantors ;  and  when  the  deed  was  given  the  grantee 
executed  a  bond  to  pay  one  fourth  of  such  cost  The  gran  tore'  mill 
was  of  a  capacity  to  draw  at  least  twice  as  much  water  as  that  of 
tlie  grantee.  To  utilize  his  2,000  inches  of  water,  tlie  grantee  con- 
structed a  flume  with  openings  for  the  passage  of  water  aggregating 
in  superficial  ai'ea  1,980  square  inches,  and  these  openings  remained 
unchanged  for  many  years.  If  the  term  ''  inch  of  water  '*  were 
construed  to  mean  a  stream  having  a  cross-section  area  at  ri^ht 
angles  with  its  flow  of  one  square  inch  and  moving  with  a  velocity 
due  to  the  given  head,  tlie  2,000  inches  would  practically  take  the 
entire  supply  of  water  in  the  canal ;  but  the  water  which  would  be 
discharged  through  a  simple  aperture  of  2,000  pquare  inches  would 
be  but  sixty-two  per  cent  of  that  amount  £?eW,  that  it  was  the 
manifest  intention  of  the  parties  that  the  water  granted  should  be 
measured  by  the  superficial  area  of  the  openings,  and  that  ^e  term 
"  2,000  inches  of  water "  must  be  construed  to  mean  the  amount 
which  would  he  discharged  through  a  simple  orifice  of  2,000  square 
inches  area  in  the  side  of  a  fluma  Ibid, 

8.  Upon  the  evidence  in  this  case,  it  is  further  held  that  the  retardation 
of  flow  caused  by  the  machinery  in  the  grantee's  mill  was  not  in- 
tended by  the  parties  to  be  an  element  in  determining  or  meas- 
uring the  quantity  of  water  granted  by  the  deed.  Jbid. 

Way.    See  Easements. 

WILLa 

See  Limitation  op  Actions,  2.    Partition,  3. 

1.  A  testatrix  bequeathed  to  her  husband  her  entire  estate,  and  further 
bequeathed  out  of  her  and  his  property  such  sum  as  should  be  nec- 
essary for  the  support  of  certain  minbrs  until  they  should  attain 
majority,  "according  to  the  mutual  agreement  between  me  and 
my  husband,  as  is  expressed  in  his  will.'*  Her  will  also  provided 
that  after  her  death  '*  all  the  property  that  shall  be  left  that  was 
mine  or  my  husband's  shall  be  divided  between  his  and  my  legal 
heirs,  one  half  to  his  heirs  and  one  half  to  mina"  Her  husband 
was  named  as  executor.  The  husband  executed  a  will  at  the 
same  time,  giving  all  his  property  to  the  wife,  with  further  provis- 
ions as  to  both  estates  similar  to  those  in  her  will,  and  naming  her 
as  executrix.    The  wife  died  firet.    Held : 

(1)  Under  tlie  wife's  will  the  husband  took  only  a  life  estate  in 
her  property. 

^2)  Since  her  will  disposed  of  his  property  and  gave  him  property 
belonging  to  her,  he  was  put  to  an  election  whether  he  would  take 
under  the  will  or  reject  the  provision  made  for  him  therein. 

(8)  B^  propounding  her  will  for  probate,  qualifying  as  executor, 
and  claiming  under  the  will  the  residue  of  her  estate  to  the  exclu- 
sion of  her  heirs  and  his  own,  the  husband  elected  to  take  under 
the  will ;  and  such  election  binds  him  by  all  its  provisions  which 
affect  him  or  his  property. 

(4)  One  half  of  the  expense  of  supporting  the  minors  named  is  to 
be  paid  from  the  principal  of  the  wife's  estate.  The  other  half 
must  be  paid  by  the  husband ;  and,  if  necessary,  the  court  will  se- 
questrate for  that  purpose  the  income  of  the  wife's  estate  which  he 
tokes  under  her  will,  and  charge  any  deficiency  upon  the  residue  of 
his  estate. 
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(S)  The  estate  of  the  husband  is  held  by  him  in  trust  for  his  heirs 
and  the  heirs  of  his  wife  as  specified  in  her  will,  and  the  court  will 
declare  such  trust  and  enjoin  him  from  wasting  his  property  or 
disposing  of  it  to  the  injury  of  said  heirs.    Allen  v.  Boomer,       864 

2l  It  is  probable  that  by  the  reference  to  her  husband's  will  as  express- 
ing a  mutual  agreement  the  wife  incorporated  his  will  into  hers, 
and  that  therefore  proof  of  the  execution  and  contents  of  his  will 
is  not  proof  of  facts  extrinsic  to  hers.  Ibid, 

Witnesses. 
Attendance.    See  CJosrs,  5. 

Exclusion  from  court  room.    See  Criminal  Law,  8, 
Limitation  of  number.    See  Evidence,  4. 
Impeachment    See  Criminal  Law,  14    Evidence,  1L 

Words  and  Phrase& 

Accept  and  receive,  in  statute.  See  Fraudulent  Conveyances,  8. 
Sale  of  Chattels,  1,  2. 

Assault  vrith  intent  to  commit  any  felony,  m  statute.  See  Criminal 
Law,  sa 

Assignment  for  the  benefit  of  creditors,  in  statute.  See  Fraudulent 
Conveyances,  1. 

Commencement  of  action,  in  ntatuta    See  Logs  and  Lumber,  7. 

Compensation,  in  constitution.    See  State  Superintendent,  2. 

Costs  of  making  cJiange,  in  statute.    See  Change  of  Venue. 

Equal  protection  of  the  laufs,  in  constitution.  See  Municipal  Cor- 
porations, 1. 

Fairly  and  in  good  faith,  in  statute.    See  Mortgages,  1. 

Homestead,    See  Homestead. 

Inch  of  water,  in  deed.    See  Water-Powers,  1,  2,  5-7. 

Local  bill,  in  constitution:    See  Municipal  Corporations^  2. 

Once  a  toeekfor  six  toeeks,  in  statiita    See  Summons. 

Poor  persons,  in  statute.    See  Poor  LAwa 

Realize,  in  contract    See  Contracts,  3. 

Reasonable  right  of  tcay,  in  deed.    See  Easements. 

Right  bank  of  river,  in  deed.    See  Deeds,  8. 

Square  inch  of  water,  in  deed.    See  Water-Powers,  1,  2;  5-7. 

Taking  of  land.    See  Railroads,  1-a 

Tried  as  in  other  cases,  in  statute.    See  Partition,  1. 

Writ. 
Of  attachment    See  Attachment. 
Of  error.    See  Criminal  Law,  89. 
Of  habeas  corpus.    See  Criminal  Law,  89,  40. 
Of  injunction.    See  Injunction. 
Of  mandamus.    See  County  Officers,  & 
Of  quo  warranto.    See  County  Officers^  1. 
Of  replevin.    See  Replevin. 
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